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ADVERTISEMENT  TO  THE  SECOND  EDITION. 


In  the  present  edition,  this  volume  has  been  revised  and 
corrected,  as  far  as  the  short  period  which  has  elapsed 
since  the  publication  of  the  first  would  permit,  with  the 
endeavor  of  the  Author  to  make  it  more  deserving  of 
the  favor  with  which  it  has  been  received.  The  Laws 
of  the  United  States  are  cited  from  the  edition  of  Mr. 
Peters,  continued  by  Mr.  Minot,  and  published  by  Messrs. 
Little,  Brown,  &  Co.,  this  being  now  mostly  in  use,  and 
incomparably  the  best  which  has  been  published. 

Caubridok,  Massachnaetts, 
October,  1858. 
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A   TREATISE 

ON 

THE    LAW   OF   EVIDENCE. 


PART   T. 


OF  £TID£NC£  IN  PROSECUTIONS  FOB  CHIMES  AT 
COMMON  LAW. 


GENERAL    PRINCIPLES. 

§  1.  Crima  d«flned.  A  crime  it  defined  to  be  an  act,  committed 
or  omitted,  in  violation  of  a  public  law,  either  forbiddiog  or  com- 
manding it.' (a)  In  the  common  law,  crimes  are  divided  into 
three  classes:  treasons,  felonies,  and  misdemeaDors.  All  public 
wrongs  below  the  degree  of  felony  are  classed  as  misdemeanors, 
atid  may  be  the  subject  of  indictment,  either  at  common  law  or  hy 
statute.  Misdemeanors, again, are  divided  into  two  classes:  mala 
in  »e,  and  inala  prohihita.  In  the  former  class  is  comprised  what- 
ever mischievously  affects  the  person  or  property  of  another,  or 
openly  outrages  decency,  or  disturbs  public  order,  ot  is  injurious 
to  public  morals,  or  is  a  breach  of  official  public  duty,  when  done 
wilfully  or  corruptly.  The  latter  comprises  the  doing  any 
matter  of  public  grievance  forbidden  by  statute,  or  omitting  any 
matter  of  public  convenience  commanded  hy  statute,  but  not 
otherwise  wrong ;  whether  it  be  or  be  not  expressly  made,  indict- 
able, or  visited  with  any  specific  penalty  by  the  statute.^ 

>  4  B1.  Comm.  E.  Tliis  ikfinlticni  compHsea  all  crirnei,  whether  exietiD)^  *nd  recog* 
nited  aa  such  at  common  Uv,  or  whether  created  wholly  hy  statute.  A  cnme  at  com- 
nwii  law  tray  be  defined  u  >n  act  done  vith  chmiiisl  intend  to  t2ie  ligury  of  the  public 
Baz  B.  Wheatty,  1  I«adb«  Crim.  CaBes,  8,  n. 

■  1  Bosi.  on  Crimea,  tS,  IB  (3d  ed. ) ;  Bei  «.  SuinsbDry,  4  T.  R.  467 ;  2  Inrt.  16S. 

(a)  See  ilao  Chriitian'H  notes  to  4  Bl.  Com.  i  (Sbarawood'a  ed.). 


ovGoo<^lc 
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§  2.  Attempt.  The  attempt  to  commit  a  crime,  though  the  crime 
be  but  a  misdemeanor,  ia  itself  a,  mlBdemeanor.  And  to  constitute 
such  an  attempt,  there  must  be  au  intent  that  the  crime  should 
be  committed  by  some  one,  and  an  act  done  pursuant  to  that  in- 
tent.!  (a)  "  Quidquid  criminis  oouBummationi  deest,  conatum  con* 

1  I  RuiS.  on  Crimes,  4S;  Rbi  v.  Wlieatly,  1  l,eadingCnm.  Cases,  I,  and  n.;  Regina 
V.  Meredith,  S  C.  &  P.  G80 ;  Rex  e.  Uiwii»,  2  East,  6,  17-21 ;  Kei  v.  Eiimi^rsley, 
1  StTft.  193,  ISS.  In  Eome  of  ths  UaitwTSutcs,  the  attempt  tp  <xinilait  a  crime  is 
punishable  hv  statute.  And  see  Cumiuonweultb  o.  Harnui^Q,  3  Pick.  2S ;  Common- 
wealth V.  McDonald,  G  Ciuh.  SSS. 

(a)  "Attempt  and  intent  are  two  dis-  600;  Hamilton  v.  State,  Sfl  Inil.  280. 
tinct  things.  Intent  to  commit  a  crime  is  The  qnestion  whether  there  can  be  sn  at- 
not  itself  criminal.  There  is  oo  law  uainst  tempt  to  commit  a  crime  where  it  would 
a  man's  intending  Co  commit  a  murder  the  be  impossible  to  compltte  the  crime  has 
day  after  to-inorniw.  The  law  only  deals  beeo  receotly  considered  at  length  in  a 
with  conduct.  An  attempt  is  an  overt  act.  case  in  New  York.  The  indictment  in 
It  differa  from  the  attempted  crime  in  this,  that  case  charged  the  defendaut  with  ui 
that  the  act  has  fiiileil  to  bring  about  the  attempt  to  commit  the  crime  of  grand  Inr- 
result  which  would  have  girea  it  the  char-  ceny  iu  the  secood  degree,  bj  attempting 
Bcter  of  the  princi|ial  crime.  If  au  attempt  to  ateal,  take  and  carry  away  from  the 
to  munlsr  results  io  death  within  a  year  fwnon  of  an  nuknown  woman,  in  the  day- 
snd  a  day,  it  ia  murder.  If  an  attempt  to  time,  certain  goods,  chattels,  and  personal 
steal  results  in  carrying  off  the  owner's  property  of  a  kind  and  deacription  un- 
Kooda,  it  is  larceny.  '  Holrnei,  Common  known,  and  of  the  alleged  value  of  ten 
Jaw,  p.  6!>.  "  I  think  attemptiuj;  to  com-  dollars.  It  was  claimed  that  the  eridence 
mit  a  felony  ia  cli^arly  distinguishable  from  did  not  show  an  attempt  to  commit  a  lar- 
intendiug  to  commit  it."  Cockbuni,  C.  J.,  ceny.  The  crime  of  grand  larceny  in  the 
in  Keg.  V.  HePheraon,  Dears.  &  B.  107.  second  degree,  as  delined  by  section  G31 
"  It  is  n  general  principle,  that,  when  a  of  the  penal  code  of  that  state,  iii  whan  a 
consummated  otfauce  is  indictable,  at-  petwin,  ander  circumatanoea  not  amount- 
tempts  which,  if  sucoe.ssful,  would  have  ing  to  grand  larceny,  steals  and  uiilaw- 
resulted  in  such  ofTcnca,  are  also  indict-  fuUy  appropriates  property  of  any  valae, 
able."  Cum.  v.  Tolmau,  14B  Mass.  229.  by  takmg  the  same  from  the  person  of 
"The  act  or  acts  done  towards  the  com-  another.  A  person  who  unsucceasfally  at- 
mission  of  an  offence,  in  order  to  consti-  tempta  to  commit  a  crime  is  made  pDn- 
tute  an  attempt,  must  be  such  as  will  ishable  by  section  S86  of  the  same  code. 
apparently  result  in  the  nsual  and  natural  Section  34  deRnes  an  attempt  ai  "  an  act, 
course  of  events,  if  not  hindered  by  extni-  done  with  an  intent  to  commit  a  crime, 
neous  causes,  in  the  commission  of  the  and  tending  but  failing  to  effect  its  corn- 
crime  it^tf ;  and  if  the  means  are  appar-  mission."  The  defendant  claimed  that 
ently  adapted  to  the  end,  whether  those  the  evidence  did  not  show  that  the  womsu 
means  are  or  are  not  actually  such  as  to  had  any  property  in  her  pocket,  which 
be  necessarily  successful  if  employed,  it  is  could  be  the  subject  of  tarcony,  and  that 
snfflcient ;  mere  preliminary  preparations  an  attempt  to  e^immit  that  crime  could  not 
are  not  the  overt  acta  reqmr^'  Strple  be  predicated  of  acondition  which  rendered 
V.  fltale,  40  N.  J.  L.  1S7.  It  haa  been  its  commissian  impossible.  The  court, 
held  that  an  attempt  to  commit  a  felony  however,  were  of  the  opinion  that  the  evi- 
can  only  be  made  out  where,  if  no  inter-  dence  was  suSieienC  to  authorise  the  jury 
raption  had  taken  place,  the  felony  could  to  find  the  accused  guilty  of  the  offence 
have  been  eSectPd,  and  so,  that  where  a  charged,  saying,  "  It  was  plainly  inferri- 
person  pot*  his  hand  into  the  pocket  of  hie  from  the  evidence  that  an  attempt  to 
another  with  intent  to  steal  what  he  can  commit  larceny  from  the  person  existed, 
find  there,  and  the  pocket  Is  empty,  he  and  that  the  defendant  did  an  act  tending 
cannot  be  convicted  of  an  attempt  to  steal,  to  effect  its  commission,  although  the  ef- 
Reg.  c.  ColUna,  10  Jur.  K.  a.  flSS ;  9  Cox  fort  failed.  The  language  of  the  etatute 
C  C.  497  ;  Reg.  v.  HcPherson,  supra,  seems  to  aa  too  plain  to  admit  of  doubt, 
Cmitra  :  Com.  o.  McDonald,  5  Cuah.  and  was  intended  to  resch  cases  where  an 
(Man.)  365  ;  State  v.  Wilson,  30  Conn,  intent  to  commit  a  crime  and  an  effort  to 


ovGoot^lc 


PART  T.]  GENERAL  PRJMCIPLES.  6 

Btituit."'    Thus,  to  incite  another  to  steal,  or  t«  persuade  a  public 


hiiDwIF  capable  of  doiag  every  act  on  hi* 

._  ._                ,  part  to  ftccomplish  that  ohject,  cannot  pro- 

Ut>,  followed  by  acta  apiarently  aSbrditiif  tect  himielffrom  res^Kiuaibility  by  ahotving 
■  prospect  uf  bucckss,  anil  tendinf;  to  na-  tbat,  bf  reason  a(  some  fdct  unknown  to 
der  tlie  eaoimuaiou  of  the  crime  effectual,  him  at  the  time  oF  liia  criniiiml  attenipt.  It 
the  Bcuiised  brings  hiluself  n-itbiu  the  let-  could  not  be  fully  carried  into  effect  in  the 
ter  and  intent  ot  the  statute.  To  coiiati-  particular  instance."  The  nnnie  rule  wb« 
tute  the  crime  chai{^  there  must  be  a  bnUl  in  the  cane  of  Com.  v,  McDonald, 
prraon  from  whom  tba  property  may  be  5  Cush.  365,  whare  it  uas  held  that  a  per- 
taken;  an  intent  to  taka  it  againat  the  aou  "may  make  an  attempt,  an  ex)ien- 
will  of  the  owner  ;  and  some  act  performeil  mrnt,  to  pick  a  ]i<K:kt-t  by  tliruatiiig  bis 
tendiug  to  accomplish  it ;  and  u^en  these  hand  into  it,  and  not  succeed,  brcauaa 
things  concur,  the  crime  has,  we  tliiiik,  there  happens  to  be  nothing  in  tiie  pocket, 
been  committed,  whether  properly  could,  still  he  has  clearly  made  the  attempt  and 
in  fact,  harit  been  atolen  or  not.  In  such  done  the  act  towarda  the  comniisnion  o( 
caaea  the  acuuial  has  done  his  uttnust  to  the  oSence."  And  in  the  case  of  People 
effect  the  commiasion  of  the  crime,  but  c.  Jones,  16  Mich.  441,  where  the  accused 
fails  to  accompliah  it  for  sume  cause  not  tliruat  his  bund  into  the  outside  cloak 
previouBly  apparent  to  him.  Thequeslion  pocket  of  a  woman,  and  there  was  nath- 
whether  an  attempt  to  conindt  a  crime  has  inR  in  the  pocket,  it  was  held  that  the 
beenmaila,  ia  determined  aolely  by  the  con-  defendant  was  well  conrii  te^  of  the  crime 
ditioD  ot  Uie  actor's  mind  and  his  conduct  of  attemjiting  to  commit  larceny.  In 
in  the  attempted  cousuinmatiou  of  his  rie-  Clark  v.  State,  Sfl  Teiin.  611,  Ibe  sum* 
ugn.  Some  conSict  baa  hecn  observed  in  rule  was  hIeio  held.  In  the  case  of  State 
English  authorities  on  this  sulyeirt,  and  it  u.  Beal,  37  Ohio  St.  108,  Mhere  thedefend- 
luay  be  conceded  that  the  weight  of  an-  ant  was  indicted  for  tiie  crime  of  burgla- 
thnrity  in  that  country  is  in  tavor  of  the  riously  entering  into  the  warehouse  of 
projioaition  that  a  person  cannot  be  cod-  William  Houta,  with  intent  to  ateal  and 
victed  of  an  attempt  to  steiil  from  the  take  away  his  property,  it  was  held,  tbe 
pocket  without  prooE  that  thar«  waa  some-  hnrglarions  entmnce  having  been  shonn. 
thins  in  the  ]>ocket  to  steal.  Rrg.  v.  that  the  defendant  conld  be  convicted,  al- 
UcPhenon,  D.  &  B.  C.  C.  197 ;  Reg.  v.  though  it  was  proven  that  the  warehouae 
Collins,  9  Coi  C.  C.  497.  The  cases  in  did  not  contain  any  proiierty  capable  of 
England,  howsver,  are  not  nniform  on  this  being  stolen.  So,  in  Rogers  v.  Com., 
■nbject,  and  the  principle  invoUed  in  the  B  S.  4  R.  483,  where  Uie  indictment 
eases  atiove  cited  was,  wa  think,  otherwise  charged  that  the  defcinilant,  with  intent 
Mated  in  Reg.  v.  Goodall,  2  Cot  C.  C.  40,  feloniously  to  steal  and  csrry  away  the 
where  an  attempt  to  commit  a  miscarriage  munpy  of  one  Earle  from  his  person,  put 
was  held  to  have  been  )>erpetrBted  on  the  his  hand  into  the  pocket  of  the  coat  of 
body  of  a  woman  who  was  not  at  the  time  aaid  Earle,  the  couit,  OTerrnlina  certain 
pregnant  Beg.  ».  Ooodchild,  2  C.  &  E.  exceptions  to  the  indictment,  said  :  "  Tbe 
S93.  In  this  country,  however,  the  courts  intention  of  the  person  wna  to  pick  the 
have  nniformlv  refused  to  follow  the  cases  pockat  of  B^rle  of  whatever  he  found  in 
of  Beg.  B.  McPheraon  and  Beg.  v.  Collins,  it,  and,  althongh  there  minbt  be  nothing 
and  have  adopted  the  more  logical  and  in  the  [*)cket,  the  intention  to  ateal  is  the 
rational  rule,  that  the  attempt  to  commit  aarnp  ;  he  had  no  particular  intention  to 
a  crime  may  be  effectual,  although,  for  ateal  any  particular  article,  for  be  miKbt 
aome  reason  in  discoverable  by  the  intend-  not  know  what  waa  in  it."  It  may  be  con- 
ing perpetrator,  the  crime,  under  eiisting  sidered  settled  that  in  the  United  ^tatea 
circaroslSDces,  may  be  incapable  of  accom-  the  courts  generally  disapprove  the  Eng- 
plishment."  People  p.  Moran,  1S8  N.  Y.  lish  casea  nf  Reg.  v.  McPherson  and  Reg. 
283.     In  Com.  V.  Jacobs  fl  Allen,  274,  it  v.  Collins,  nipra. 

is  aaid  that  "  whenever  the  law  makes  one  The  attempt  to  procure  an  abortion  on 

step  towards  the  accomplishment  of  an  un-  a  woman  pregnant,  but  not  quick  with 

lawful  object,  with  the  intent  or  purpose  of  child,  is  not  an  attempt  to  commit  men- 

aeeomplisblng  ft.  a  crime,  a  person  taking  alanghter,  as  the  child,  id  contemplation  of 

that  itep,  witb  that  intent  or  purpose,  and  law,  is  not  living  till  the  mother  b  qoiak. 
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officer  to  receive  a  bribe,  are  alike  misdemeanors.'  (a)  So,  to  possess 
iostrumcnts  for  coining  false  money,  with  intent  to  use  them.* 
So,  to  send  threatening  letters;^  to  challenge  another  to  fight, 
whether  with  fista  or  weapons ;  *  to  solicit  another  to  commit 
adultery," 

§  S.  Criminal  oapoolty.  In  reg&Td  to  the  persons  ckarffeable  with 
crimei,  it  is  proper,  in  the  first  place,  to  consider  the  evidence  of 
criminal  capacity y  or  the  degree  of  reason  and  understanding  which 
is  sufficient  to  render  a  person  liable  to  the  penal  consequences  of 
his  actions.  Persons  deficient  in  this  respect  are  of  two  classes : 
ij^ants,  and  persona  non  compotes  mentisy  or  insane.  To  these 
ma;  be  added  tlie  class  of  persons  deficient  in  willy  that  is,  acting 
ander  the  constraint  of  superior  force  or  ihi  power  of  otherSy  and 
not  of  their  own  free  will  or  accord  ;  snch  as  femes  covert,  acting 
in  the  presence  or  by  coercion  of  their  husbands,  persons  under 
duress  per  minas,  and  some  others.  For  in  such  cases  there  la  no 
liberty  of  the  will;  and  without  the  consent  of  the  will,  there  is, 
says  Lord  Hale,  no  just  reason  to  incur  the  penalty  or  sanction  of 
a  law  instituted  for  the  punishment  of  crimes  or  ofFencea.^ 

1  Rex  V.  Hif^Ds,  2  Eait,  S,  17-21  ;  Rex  v.  Tsnghan,  i  Burr.  246*. 

•  Rei  V.  Siitloii.  2  Stru.  107 i.  Cmsa  may,  and  probably  do,  differ,  «y  the  editor* 
of  Leading  Crim.  Oimh,  in  a  QoU  to  Hex  v.  Wbeatl^,  vol.  i.  ji.  6,  as  to  wbat  ia  a  suffi- 
oieat  overt  act  to  conatitule  tbe  crime ;  but  all  deciaions,  aQcient  and  modem,  Teoix- 
nize  the  i>rinui)>le,  tbat  a  criniiDal  iateut  alone,  uaauuooi ponied  by  aay  overt  act,  la 
not  pnnisbable  by  tbe  common  law.  We  >ay,  caaea  may  and  do  diSer  in  their  applica- 
tion of  the  principle,  and  may  aometiniea  be  iti  direct  conflict  with  each  other,  upon 
the  proper  effect  of  aonie  particular  conduct.  Thue  in  Kex  v.  Siittoo,  2  Stra.  1074, 
more  fully  reported  in  Cases  temp.  Hardwicke,  S70>  it  was  thooght  that  having  instru- 
meilta  for  counterfeitin);  coin  in  one's  possession,  with  intention  to  coin  money  and  to 
pais  it  en  geuuiue,  wits  a  eufflcieut  act  to  be  iudietable  ;  and  the  ssma  ia  laid  dntm  sa 
law  in  3  Greenl.  Et.  §  2.  It  mav  be  tbat  the  decixion  in  Stmi))^  waa  based  upon  Stata. 
3  &  9  Will.  111.  c.  25,  which  is  rited  in  2  Wm.  Blackstone,  807,  and  was  not  a  decision 
St  common  law  ;  bnt,  whether  it  be  so  or  not,  the  modem  cases  hare  established  a  dif- 
ferent doi:trine.  But  all  aicree  that  pnxnriTtg  counterfeit  coin  with  such  intent  ia  bd 
act  indictable.  Kex  v.  Fuller,  Kussell  &  Ryan,  C.  C.  803  ;  Dugdale  r.  Kegina,  IS  Eug. 
l«w  A  Eq.  SBO ;  1  Pesrcs,  C.  C.  61 ;  1  EllU  &  Bl.  Hi, 

•  United  Statea  u.  Ravara,  2  Dall.  297. 

•  Commonwealth  v.  Whitehead,  2  Law  Reporter,  148 ;  Stata  o.  Farrier,  1  Hawks, 
4S7 ;  Kez  v.  Phillijw,  S  East,  464.  An  attempt  to  commit  suicide  ia  •  misdemeanor 
at  common  Uw.     Kegina  p.  Doody,  6  Cox,  0.  C.  483. 

•  State  t>.  Avery,  7  Conn.  286. 

•  1  Hale,  P.  C.  14,  IS. 

Evans  D.  People,  49  N.  Y.  86.    Orover.J.,  the    execution   of   the   prlDoipal    erims. 

dissenting.     Sae  also  post,   {{  US,  SIS.  Stabler  ir.  Com.,  95  Pa.  St.  313;  Reg.  v. 

But  one  may  be  guilty  of  luing  an  instru-  Taylor,  1  F.  &  F.  ASS,  per  Pollock,  C.  B. 

ment  with  intent  to  procure  a  mixcarriage,  Cf.  Rea.  v.  Roberts,  S3  Enf(.   L.  &  Eq. 

although  there  is  in  fact  no  pr^nancy,  SG3.     On  the  whoU  snl^ect  see  United 

Beer.  t>.  Goodiil],  2  Cox  C.  C.  40,  SUtea  v,  Stephens,  3  Crim.  L.  Hag.  68S. 

The  set  which  is  the  attempt  mnit  be         fa)  So  is  an  oOer  to  accept  a  bribe, 

ona  immadlatoly  ud  diraotlf  taoding  to  Walsh  n.  People,  Ofi  111.  6S. 
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§  4.  lofmta.  With  respect  to  if^aiOt,  the  period  of  infancy  is 
divided  by  the  law  into  three  stages.  The_^r«(  is  the  period  from 
the  birth  until  teven  years  of  age;  during  which  an  infant  is 
eon^unvely  prusamed  incapable  of  committing  any  crime  whatever. 
The  ueond  is  the  period  from  seven  until  fourteen.  During  this 
period  the  presumption  continues,  but  is  no  longer  conclusive,  and 
grows  gradually  weaker  as  the  age  advances  toward  fourteen. 
At  any  stage  of  this  period  the  presumption  of  incapacity  may  be 
removed  by  evidence  showing  intelligence  and  malice  ;  for  malitia 
tupplet  aetatem  ;  but  the  evidence  of  that  malice  which  is  to  supply 
age,  ought  to  Ijc  strong  and  clear  beyond  all  reasonable  doubt.'  (a) 
There  are,  however,  some  exceptions  to  the  rule  governing  this 
period  ;  for  a  female  under  ten  years  of  age  is  conclusively  pre- 
Bomed  incapable  of  giving  consent  to  on  act  of  ci-iminal  sexual 
intercourse  with  herself ;  and  a  male  under  fourteen  is  concla- 
Bively  presumed  incapable  of  committing  a  rape.^  (b)  The  third 
commences  at  fourteen;  the  presumption  of  incapacity  arising 
from  youth  being  then  entirely  gone,  and  all  persons  of  that  age 
and  upwards  being  presumed,  in  point  of  understanding,  capable 
of  committing  any  crime,  until  the  contrary  be  proved.  Thus, 
from  seven  to  fourteen  the  burden  of  proof  is  on  the  accuser  to 
show  the  capacity  of  the  accused ;  after  that  period  it  Is  on  the 
accused  to  show  his  incapacity."  But  here,  aUo,  there  is  an 
exception ;  for  in  some  cases  an  infant  will  not  be  held  liable 

>  4  Bl.  Conni.  22,  23.  And  lae  State  v.  Guild,  G  Halst  IBS;  Rex  b.  Otsd,  1 
C.  &  P.  238.  In  thesa  case»,  the  prosecutor  must  prova  two  points  of  fact ;  first,  that 
the  prLaoner  committed  the  act  cliarf^ ;  and,  secoadljr,  that  tie  had  at  that  time  a 
gniltj  knowledge  that  be  wai  dolus  wrong.     Ihid.,  per  Littledale,  J. 

*  i  Bl.  Conim.  212  ;  Regina  v.  PhUllpa,  8  C.  &  P.  73B  ;  Regina  u.  Jordan,  9  C.  A  P. 
118  ;  Regiaa  v.  Brimilow,  6  C.  k  P.  888  ;  2  Moody  C.  C.  122.  But  It  has  been  held, 
that  he  ma;  be  guilt;  of  an  awault  icith  an  intent  to  commit  a  rape ;  for  the  r«aaou 
that  an  intent  to  do  an  act  does  not  necesaarily  imply  an  ability  to  accomplish  it. 
Commonn-ealth  f.  Green,  2  Pict.  (Maaa.)  3S0.  See  antlra.  Rex  >.  Eldershaw,  3  C.  & 
P.  898  ;  Regina  b.  PhiHipa,  mpra;  infra,  $  215,  n. 

*  Hex  V.  Owen,  4  C.  jl  P.  283  ;  1  Hawk  F.  C.  c  1  ;  1  Hale  F.  C.  c.  3  ;  Broom's 
Haz.  p.  H9,  Id  California,  it  is  enacted  that  "  en  infant,  nnder  the  ags  of  fourteen 
years,  ahall  not  be  foand  guilty  of  any  crime."    CaL  Rev.  Stat.  ISGO,  o.  ii,  J  4. 


(a)  Whenerer  a  petsoD  nnder  the  ags  atso  laUe,  tdL  I.  e.  18,  PreaumptiTa  Etj< 

of  foartaen  is  charged  with  committine  a  dence. 

felony,  the  proper  conrae  U  to  leave  the         (i)  But  if  It  be  ahown  that  such  fn- 

easeto  the  jury  t«  say  whether,  at  the  time  fant  lias  a  mischieToua  diicretvon,  and  that 

of  committing  the  offence,  such  person  had  he  ia  over  seven  years  of  age,  he  may  be 


guilty  knowledge  that  he  was  doing  wrong,  convicted  ns  principal  in  the  Hecond  degree, 

1  Buss,  on  CHmea,  fith  Eng.  ed.  p.  110;  in  a  case  of  rape,  as  aiding  and  asaiatingin 

R.  V.  Owen,  4  C.  ft  P.  286,  Littledale,  J. ;  the  accompliobment  of  the  offence.   I  Hale. 

B.  ••  Smith,  1  Cox,  Cr.  Caa.  260.     Sea  630. 
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criminally  for  a  mere  nonfeasance,  where  the  ability  to  perform 
the  duty  enjoined  requires  the  command  of  his  property,  which  is 
not  under  hia  control.* 

§  5.  iiuu*  ponoiw.  The  subject  of  insanitj/  has  been  briefiy 
treated  in  the  preceding  volume.'  (a)  But  it  is  proper  here  to  repeat, 

1  I  Hale  F.  C.  20 ;  4  Bl.  Comm.  22 ;  1  finn.  on  CrimM,  2.  Tie  liability  of  inbnts 
for  crime  is  fully  disconed  Id  B«x  v.  York,  1  tjaHing  Crim.  Cues,  S8,  and  n.  See  alao 
State  V-  OoiD.  9  Hampb.  17G. 

*  Sea  anie,  vol.  IL  S|  S72,  S78. 

(a)  How  ^  iuaanity  b  u)  excuse  for  he  U  Dot  legkUy  respoiuible  for  hU  act. 

crime  has  been  much  agitated  in  recent  Stsphen,  Tlig.  Crim.  Law,  art.  37  ;   but 

jeara.     Aa  the  developineatB  of  medical  cf.  R.  v.  Barton,  8  Coz,  Cr.  Caa.  S76 ;  and 

science  have  gradnallv  added  to  the  knowl-  R.  v.  Hajnas,  1  F.  &  F.  SS6. 

edge  of  insanitT,  it  baa  been  found  that  Irreaistible    impulse,    unlen   there    is 

the  forma  and  degreea  of  mental  delaiion  proof  of  m^tal  diseaae,  is  not  a  defence  to 

are  almost  infinite  in  number.     Although  the  charge.    Boawell  r.  State,  63  Ala.  807, 

medical  science  haa  thus  enlarged  the  nnm-  8  Crim.  I^w  Mag.  (1B82)  p.  82.     For  a 

ber  of  focts  which  m^y  be  put  before  a  critical  article  on  the  danger  of  allowing 

legal  tribunal  in  order  to  enable  it  to  give  too  great  liceuie  to  the  plea  of  emotional 

its  decision,  yet  the  legal  rules  which  gov-  insanity,  see  7  Alb.  L.  J.  378. 

era  the  deciaion  of  ths  court  upon  those  The  question  upoD  whom  the  barden  of 

facta  have  not  changed  xnaterially.     The  proof  lies,  when  iasanity  is  relied  upon  as 

charge  of  Maule,  J.,  to  the  Jury  in  B.  v.  a  defence  in  a  criminal  case,  and  what 

PigglDSon,  1  C.  &  K.  129,  was,  "if  yon  amount  of  proof  is  requisite  to  establish 

are  satisfied  that  the  prisoner  committed  such  a  defence,  has  beni  decided  in  three 

this  oOeuce,  bat  you  are  also  satislied  that  ways  :  1.  That  the  burden  of  provins  the 

at  the  time  of  committing  the  offence,  defence  of  insanity  is  npon  the  delend- 

the  prisoner  was  so  insane  Uiat  he  did  not  ant,  and  tbat  when  the  evidenw  is  all  in- 

know  right  from  wrong,  he  should  be  ac-  if  there  [a  uot  a  preptrnderanct  of  evidenoe 

quitted  on  that  groundT    But  if  you  think  that  the  prisoner  is  insane,  then  the  jury 

VOX  at  the  time  of  cnnimitting  the  otTence  shouU  not  acquit  him  on  the  gronnd  of 

he  did  know  right  from  wrong,  he  In  re-  insanity.     Boswell  v.  State,  63  AU.  S07  ; 

sponiibls  for  his  acts,  althoD)^  he  is  of  McKenzie  o.  State,  26  Ark.  881 ;  People  v. 

weak  intellect."    This  rule,  that  in  order  Wilson,  iB  Cal.  13{  Stats  v.  Hoyt,  46  Conn. 

to  attach  a  criminal  responsibility  to  the  330,  337 ;  Sute  «.  Hurley,  1  Houst.  (Del.) 

prisoner  he  must  have  known  right  from  Cr.  Gas.  28 ;  State  v.  Felter,  32  Iowa,  60  ; 


B,;  R.  V.  Leigh,  4  F.  ft  F.  915;  Moett  c.  Ortwein  v.  Com.,  76Pb.  Sti423;  Meyer 

People,  23  Hun  (N.Y.),  80. 12  N.Y.Week.  Com,,  83  Id.  81  ;  Pannell  p.  Com..  86  Id. 

Did-  (Sept.   e,  1882)  p.  444  ;   Feonte  v.  260 ;  Sayres  i.  Com.,  88  Id.  301 ;  Webb 

O'Connell,  18  Id.  95  ;  Warren  «.  State,  r.  State,  9  Tei.  App.  190;  Eing  e.  8tat^ 

e  Tel.  App.  SIB  1  SUte  v.  Redemeler,  8  lb.  SIS;  Boswell's  Caae,  20  Gnitt  (Va.) 


Whe&er  tbi 


•r  the  word  "wrong  "here  means  8.  On  the  other  hand,  it  i*  held  that  the 

I   wrong"   or  whether   it   merely  burden  of  proving  sanity  rests  upon  the 

(ueuus  "illegal,"  is  •  question  of  some  State,  and  though  this  is  sapported  in  the 

donbt.    Stephen,  Dig.  Crim.  Law,  art.  27.  first  instance  by  the  presumption  of  sanity. 

If  the  accused  defends  on  the  ground  of  ypt  if,  on  all  the  evidence,  there  is  a  reason- 

an  irresistible  impulse  to  cominit  the  crim-  able  doubt  its  to  the  sanity  of  t^e  prisoner, 

inal  act.  produced  by  mental  disease,  the  the   uiry  should  acquit   him.     Chase   n. 

law  seems  to  be  that  if  such  impulse  was  People,  40  IlL  SG2  ;  Hopps  v.  People,  81 

irreeistihle  in  the  sense  that  it  would  have  111.  S8G  ;  Oneting  v.  State,  66  Ind.  91 ; 

required   actual   mechanical   restraint   to  State  o.  Crawfocif  11  Ean.  32  ;  People  v, 

prevent  the  accused  from  doing  the  act,  Garbutt,  17  Mich.  B ;  State  o.   Bartlett, 

and  the  irresistible  impulse  was  not  in-  48  N.  H.  224. 

duced  by  the  crioiinal's  own  default,  then  In  Hew  York,  while  the  burden  of  praof 
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that  though  the  law,  in  its  charitj,  always  preBumes  men  innocent 
until  they  are  proved  guilty,  yet  it  ia  also  a  presumption,  essential 
to  the  safety  of  society,  as  well  as  founded  in  experience,  that 
every  person  is  of  sound  mind  until  the  contrary  appears.  And 
the  unsoundness  of  mind  must  be  established  by  evidence  satis- 
factory to  the  jury.i  On  questions  of  this  description,  the 
opinions  of  witnesses  who  have  long  been  conversant  with 
insanity  in  its  various  forme,  and  who  have  had  the  care  and 
superintendence  of  iuaaiie  persons,  are  received  as  competent 
evidence,  even  though  they  liave  not  had  opportunity  to  ex- 
amine the  particular  patient,  and  observe  the  symptoms  and 
indications  of  disease  at  the  time  of  it«  supposed  existence. 
But  in  respect  to  the  manner  in  which  the  question  is  to  be 
propounded  to  witnesses  of  this  description,  an  important  dis-  ' 
tinction  is  to  be  observed.  They  are  not  to  be  aslted  whether 
the  facts,  sworn  to  by  other  witnesses  who  have  preceded  tliem, 
amount  to  proof  of  ioaanity ;  for  this,  as  has  been  observed  by 

1  If  the  fad 
instmct  the  jury  that  ii 
priaoner  was  insane  at  thu  time  of  the  act  done  ;  mere  loss  of  memary  not  being  Buffi- 
cimt.  And  if  the  homicide  is  proved,  tlie  bHrbarit;  of  the  act  is  held  Dot  to  aobrd  » 
prGsmnption  of  iniauity.     State  v.  Stark,  1  Strobh.  ^76. 

U  nid  to  be  upon  tbe  goveranient,  it  U  fn  the  indictment,  yet  it  states  bets  which 

also  said  that  the  quesilioD  how  much  proof  indirectly  deny  the  truth  of  a  most  impott- 

of  sauity  or  iasaoity  most  be  Riven,  is  still  ant  part  of  the  cha^vp,  t.  (.,  the  malice  or 

open.     FUnagan  e.  People,  63  N.Y.  407  ;  wicked  intent,  and  that  proof  of  inaaaity 

lloett  D.  reo|jle,  23  Hiln,  64.  is  ■  defence  to  an  indictmeot  for  a  crime 

3.  Another  rule  formerly  obtained  in  a  because  and  only  so  far  a9  it  shows  that  the 

few  Stat«s,  bat  it  is  doubcml  whether  auy  person  charged  with  the  crime  was  incapa- 

would  now  follow  it,  t.  ;.,  that  the  defence  bis  oF  diatinRuishing  between  right  and 

of  insanity  most  be  made  out  by  the  per-  wrong,  and  therefore  inca)ialile  of  fonn- 

>oD  offering  it,  beyond  a  rea»onable  doubt,  ing  thst  criminal   intent  witliout  which 

Perhups  Ih'fi  leading  case  on  this  form  of  the  act  done  doea  not  form  a  crime.     It 

tbe  mle  ia  Stat«  v.  Spencer,  I  Zabr.  (S.  J.)  would  aeem,  therefore,  that  the  more  coi^ 

201.  which  is  generally  cited  to  snpport  rect  view  of  the  burden  of  proof  in  sach 

this  principle.     In  the  recent  case  in  New  cases  is  that  the  government  must  estab. 

Jersev,  of  State   r.   Martin,  3  Crim.    L.  lifh  the  taniiy  of  tlie  prisoner  beyond  a 

Klag.  44,  tbe  judge  in  his  inntriicdona  to  reasonable  doubt,  if  the  question  is  mined 

the  jury  takes  the  ground  above  stated,  atall.    But  in  thegreatemumber  ofcrimi- 

tothe  effect  that  a  preponderance  of  evi-  nal  cases  the  bordan  of  proof  of  eanity,  thus 

<li-nee  will  eetablish  thf  defence.    Cf.  Statfl  lying  on  the  govemment,  is  supported  by 

V.  Pratt,  1   HoQst.  (Del.)  Cr.  Cas.   2*7  ;  the  presumption  of  law  that  all  men  ara 

Baldwin  r.  State,  12  Mo.  223.  aane,  and  until  some  evidence  is  ^t  in  by 

The  theoc^  of  the  first  rule  is  that  the  the  jnisoner  to  show  that  he  was  insane  at 

plM  of  inianity  is  in  confeaaion  and  avoid-  the  time  the  act  was  committed,  the  gov- 

ance,  and  is  not  a  denial  of  any  allegation  emment  can  ri>ly  on  tbe  presumption  of 

in  the  indictment,  but  sets  up  affirmative  sanity.     After  such  evidence  is  put  in,  it 

natter  which  must  be  proved  by  the  pris-  becomes  a  queetion  for  the  jury  whether 

oner.     In  answer  to  this,  it  may  be  said  on  all  the  evidence  they  have  a  rensonable 

that,  although  the  plea  of  insanitv  ia  not  donbt  of  the  sanity  of  the  priaoner.     See 

In  express  terms  a  denial  of  any  allegation  cases  previously  cited. 
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a  learned  jadge,  is  remoTiog  Ute  witeesa  from  the  witness-box 
into  the  jury-box,'  "  Even  wliere  the  medical  or  other  profes- 
sional witnesses  have  attended  the  whole  trial,  and  heard  the 
testimony  of  the  other  witnesses  as  to  the  facts  and  circom- 
Btances  of  the  case,  they  are  not  to  judge  of  the  credit  of  the 
witnesses,  or  of  the  truth  of  tlie  facta  testified  by  others.  It 
is  for  the  jury  to  decide  whether  such  facts  are  satisfactorily 
proved.  And  the  proper  qnestiou  to  be  put  to  the  professional 
witness  is  this :  If  the  symptoms  and  indications  testified  to  by 
other  witnesses  are  proved,  and  if  the  jury  are  satisfied  of  the 
truth  of  them,  whether,  in  their  opinion,  the  party  was  insane, 
and  wliat  was  the  nature  and  character  of  that  insanity ;  what 
state  of  mind  did  they  indicate;  and  what  they  would  expect 
would  be  the  conduct  of  such  a  person  in  any  supposed  cir* 
cumstances."  '  (a) 

§  6.  DnmkaDDSM.  In  regard  to  insanity  from  drunkenne»t,  we 
have  already  adverted  to  the  diatinction  between  criminal  acts,  the 
immediate  result  of  the  lit  of  intoxication,  and  committed  wMle  it 
loits,  and  acts,  the  result  of  insanity  remotely  produced  by  previous 

>  Per  Ld.  Broaghani,  is  McNangbten't  Cub,  Hans.  PRrl.  Deb.,  vol.  liriL  p.  728 ; 
10  Clark  &  Fin.  200-212 ;  O^anlou  on  Iniaae  Criinloals,  8  Scott,  N.  R.  S95. 

*  Per  Shav,  C,  J.,  in  Coaimon wealth  v.  Kogeis,  7  Met  GOO,  SOS  ;  1  Leading  Crim. 
Caiea,  S7,  and  n.  And  fee  ante,  vol.  ii.  J  373,  and  n.:  Regina  v.  Stokes.  3  C.  &  K.  IRS  ; 
Begina  o.  Barton,  3  Coi  C.  C.  275 ;  Regina  d.  LaytOD,  *  Cox  C.  C.  UB  ;  Freeman  v. 
People,  i  Denio,  29 ;  State  v.  Spencer,  1  Zabriikie,  IBS ;  Comiuonvealth  r.  Motler, 
i  Barr,  2S4. 

(a)  United  States  s.  HcOIas,  1  Cnrt,  enca  drawn  by  the  witneas.     RedRold  on 

C,    C.   1  ;   Woodbury  e.    Obear,   7  Gray  the  Uw  of  willn,  part  1,  p.  149;  poit, 

(Mau.),  *57;  Baxters.  Abbott,  Id.  71.  {143.    As  to  the  lejral  tests  of  insanity,  tee 

See  an  article  on  the  sutyect  of  medical  te»-  ijtate  v.   Pike,  49  N.  H.  398.     tlpoQ  the 

timniiy,  22  Law  Reporter,  129.     The  most  queation  how  far  an  impulse  to  commit  a 

convenient  mode  of  patting  the  inquiry,  crime  excuses  the  conimission  of  the  crime, 

and  the  least  exceptionable  one,  in   our  the  Coart  in  a  case  in  New  York  saya  : 

jniigment,  is  to  inquire  what  state  of  mind  "  Indulgence  in  evil  pauions  weakens  the 

iH  indii^ated  by  certain  Facts,  assumed,  or  restraining   power  of  the   will  and   coD- 

testitied  by  certain  witneMea,  or  in  any  science.     The  doctrine  that  s  crime  may 

other  hypothetical  form  of  bringing  the  be  excused  upon  the  mutioc  of  an  irre* 

foiiit  of  inquiry  to  ths  mind  of  the  witness,  slatible  impulse  to  commit  it,  when  the 

r  the  witness  uya  the  facta  assnmed  indi-  otfpiider  has  the  ability  to  diacover  his 

cate  mental  nnsoundness,  he  may  be  in-  legal  and  moral  duty  in  mpect  to  it,  has 

quired  of  in  regard  to  the  atste  and  degree  no  place  in  the  law."     People  v.  Carpeii- 

of  mental  unMundness  thus  indicated,  ntid  ter,  102  N.  Y.  SGO  )  Flanagan  v.  People, 

how  far  it  will  disqualify  the  peraon  for  G2  14.  Y.  4S7.     Medical  worlcs  on  insanity 

business,  or  render  him  unconsciona  of  the  cannot  be  read  to  the  jury,  to  show  the 

nature  of  his  conduct.     He  sbonld  also  be  opiniona  of  the  anthora,  unless  the  author 

inquired  of,  whether  these  facts  are  e»-  verillee  the  opinions  by  oath  at  the  trial, 

platnable  in  any  other  mode  except  upon  Coin.    tr.  Wilson,   1   Gray   (Msas.),  3S8; 

the  theory  of  innanity,  and  with  what  de-  State  >.  Hoyt,  4S  Conn.  SSO. 
grsa  of  certainty  tliey  indicate  the  infw- 
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habits  of  gross  intemperance ;  the  former  being  punialiable,  and 
the  latter  not.'  (a)  It  may  here  be  added,  that  drunkenness  may  be 
taken  into  consideration  in  cases  vbere  what  the  law  deems  suffi- 
cient provocation  has  been  given ;  becaose  the  question,  in  such 
cases,  is,  whether  the  fatal  act  is  to  be  attributed  to  the  passion 
of  anger  excited  by  the  previous  provocation  ;  and  this  passion  is 
more  easily  excited  in  a  man  when  intoxicated  than  when  he  is 
sober.  So,  where  the  question  is,  whether  words  have  been 
uttered  with  a  deliberate  parpose,  or  are  merely  low  and  idle  ex- 
pressions, the  drunkeuneae  of  the  person  uttering  them  is  proper 
to  be  considered.  But  where  there  is  a  previous  determination 
to  resent  a  slight  aSront  in  a  barbarous  manner,  the  state  of 
intoxication  in  which  the  prisoner  was  when  he  committed  the 


(n)  People  D.  Rogers,  ISN.Y.  Bj  State  Phik.  (Pb.)  421  ;  Cartimght  o.  SUte,  8 

».  Hurlty,  ]  Houst.  (Del.)  Cr.  Cm.  28;  Lea  (Tenn.),  878.   Tbia  vnoriple  h«s  been 

Erwio  v.  State,  10  Tei.  App.  700.     "The  iidopted  in  the  statutes  of  New  York  in 

rule  of  law  is,  that  although  the  om  of  the  foUawing  fomi  :  "So  act  committed 

lntoiriciitin/5  Uquora  does  to  some  extent  by  a  person  while  in  a  state  of  voliinlary 

bliod  the  reaeoD  and  exasperate  the  paa-  intoxiration  shall  bo  deeioed  Uia  crimiaal 

■ions,  yet  as  a  maa  volontarily  brings  it  bv  reason  of  his  having  beec  in  such  con- 

npon  himself,  he  caunot  use  it  as  an  ex-  dition.     But  whenever  the  actual   exiiit- 

coae,   or  justificatiot),   or  extenuation   of  ence  of  any  particular  pnipode,  motive     - 

crime.     A  mnn,  because  hr.  is  intoxicated,  intent,  is  a  neceasary  element  to  cc~~~  ' 

is  Dot  deiirived  of  any  legal  advantage  or  a  pirtii'Qlar  species  of  de^m 


pmtection  ;  but  he  cannot  avail  himself  of   jury  ma;  take  into  consideration  the  fact 


._ impt  him  from  any  that  the  aceuaed  was  intoxicated  at  the 

legal  reapoiisibilitj  which  would  attach  to  time,  in  determining  the  purpose,  motive, 

him  if  sober."     Per  Shaw,  C.  J.,  in  Com.  or  intent  with  which  he  eoiiimitted  the 

c.   Hawkins,  3  Gray  (Mass.),  460.      See  act."     Penal  Code,  S  22.     The  onlv  ma- 

klwi  Haile  e.  SUte,  U  Humph.  (Tenn.)  teriality,  therefore,  ol  evidence  of  the  de- 

1&4.  fendanl's  intoxication  in  any  case  is  its 

Intoxication  is  now  very  genemll j  held  bearing  upon  tlie  question  of  deliberation, 

to  be  admisaible  to  the  jnrr  on  trials  of  in-  premeditation,  and  intent.    If  he  was  sober 

dictment  for  mnrder,  not  to  excuse,  but  aa  enough  to  form  an  intent,  and  to  deliber- 

bearing  upon  the  question  of  mentsi  capaC'  ate  and  premeditate  the  crime,  then  his 

ity  to  entertain  express  malice,  or  to  exer-  responsibility  is  the  same  as  if  he  hail  been 

ciM  deliberation,  thus  tending  to  show  the  perfectly  sober.     In  weishing  the  evidence 

Suality  and  dej^ree  of  the  crime  ;  and  prob-  as  to  premeditation  and  deTiberatiDn,  tlie 

l)ty  the  same  rule  would  be  extended  to  jary  are  bound  to  take  into  account  the 

all  cases  where  the  actual  presence  nf  a  conditionof  the  defendant.    People  v.  Fish, 

deliberate  intent  in  the  mind  of  the  pris-  12S  N.  Y.  140.     And  in  a  case  in  Massa- 

oner  at  the  time  of  the  act  is  essential  to  chusetts,  where  the  indictment  charged  an 

the  crime.    Hopt  d.  People,  U.  S.  Supreme  assaalt  upon  a  woman,  the  court  held  tliat 


Court,  14  Cent.  L  J.  269;  State  o.  Martin,  it  was  competent  for  the  jury  to  find  from 
S  Crim.  L.  Mas.  44  ;  Peoyile  v.  Williams,  the  evidence  that  the  defendant  made  art 
43  C«J.  344  ;  Btnte  r.  Johnson,  40  Conn,    attempt  to  do  barm  to  the  person  of  the 


1S6 ;  Malone  v.  State,  49  Ga.  SIO  ;  Clark  womBQ,  with  intent  to  injnre  lier,  and  that 

V.  State,  40  Ind.  263  ;  State  o.  Trivas,  S2  it  was  a  question  uf  fact  for  the  jury  to 

La.  An,  lOSa  ;  State  v.  Harlow,  21  Mo.  determine  whether  he  was  so  far  intoxi- 

449  ;  Eastwood  v.  People,  i  Kern.  (N.  Y.)  cated  as  to  he  unable  to  form  a  goilty  in- 

SSS :  Bogera  c.  People,  Id.  632  j  Jones  v.  tent.     Com.  v.  HagenLock,  140  Mass.  127. 
Una.,  75  Pa.  SL  403  i  Com.  ■>.  Flat^  11 
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deed  ought  not  to  be  regarded,  for  it  furnishes  no  excuse.^  Aud 
it  seems,  also,  that  if  a  person,  by  the  uuskilfutDess  of  his  physi- 
cian, or  the  contrivance  of  evil-minded  persons,  should  eat  or 
drink  that  which  causes  frenzy,  this  pots  him  into  the  geueral 
condition  of  an  insane  person,  and  equally  excuses  him.^ 

I  7.  ConatTBlnt.  As  to  persons  acting  under  the  constraint  of 
superior  power,  and  therefore  not  criminally  amenable,  the  principal 
case  is  that  of  &fejns  covert,-  who  ia  considered  by  the  law  as  so 
far  under  the  power  and  authority  of  her  husband,  that,  if  she  com- 
mit any  crime  by  his  command  or  coercion,  except  those  of  treason 
and  homicide  (aud  perhaps  some  others),  she  ia  not  held  guilty.' 

>  Rex  n.  Thamss,  T  C.  ft  P.  317,  per  Parke,  B.  And  see  Regina  v.  Cruse,  8  C.  &  P. 
G4e ;  Regina  v.  Honklionge,  1  Cox,  C.  a  BR;  UanhalYa  Cnse,  1  LewiD,  C  C.  76 ; 
Begina  c.  Moore,  3  C.  &  K.  SIS  j  State  s.  McCsnts,  1  ^twere,  SS4 ;  CorDwell  d.  State, 
Mart.  &  Yerg.  157  ;  Swan  i>.  State,  i  Hum|>b.  13S;  Haile  v.  Swte,  11  Hiiuiph.  1S4; 
1  Bubs,  on  Crimes,  8 ;  S  Amer.  Jur.  1-20 :  Rex  e.  Mpakio,  7  C.  &  P.  237  ;  Rex  v. 
Carroll,  M.  US  ;  United  States  u.  Drew,  1  Leading  Crioi.  Casea,  113,  and  o. 

■  1  Hate,  P.  C.  82;  Park,  J.,  Pearsoa's  Case,  2  Lewiu,  C.  C.  144;  Rubb.  Crim. 
Law,  2. 

»  4  Bl.  Comra.  28,  29 ;  1  Hale,  P.  C.  45,  47,  434.  Lord  Halo,  in  the  first  of  the 
places  cited,  eiceptB  onl;  trsonnt  and  munfer,  in  "  t«gard  at  the  heinousneaa  of  those 
Crimea  ;"  in  the  second,  he  excepts  "trfUOJi,  murder,  or  homicvU;"  in  the  thin],  he 
excepts  trcaton,  murder,  and  manilaaghier.  Lord  Bacon  excepts  trtaton,  only  ;  Baying 
that  the  wife  is  excased  in  aues  offilcny.  Bac.  Max.  pp.  2S,  27,  32 ;  Reg.  6,  7.  And 
this  agiws  with  the  case  in  27  Ass.  40,  cited  in  Bro.  A&r.  tit  Corone,  til.  lOB ;  where  it 
was  held,  that  a  woman  arroigneit  at  felony  could  not  be  adjudged  guilty,  the  act  beinff 
done  by  command  of  her  husband.  BtackBtone  states  the  exception  to  be  not  only  of 
treaaon,  but  of  "  Crimea  that  are  mala  I'n  at,  and  prohibited  by  the  law  of  nature,  u 
murder  and  the  like."  4  Bl.  Comm.  39.  Mr.  Russell  adopts  this  exception,  and  ex- 
tends it  to  robbery  also.  1  Buss,  on  Crimes,  18.  And  see  Rex  v.  StapletoD,  Jebb,  C. 
C.  93.  Mr.  Stnrkie  states  the  exception  as  extending  not  only  to  treHaon,  murder,  and 
manataughter,  but  to  asaaulto  and  batteries,  and  "any  other  Torcible  and  violeiit  niisde- 
luoanors,  committed  jointly  by  the  husband  ami  wife."  2  Stark.  Evid.  S99,  cited  with 
approbation  bv  the  Recorder  of  London,  in  Refiina  n.  Manning,  2  C.  &  K.  903,  n. 
And  see  accordingly,  Purcell  on  Crim.  PL  and  Evid.  p.  18,  17  ;  Whart  Amer.  Crim. 
Law,  p.  64  {2il  ed,j.  But  in  a  case  before  Barrough,  J.,  where  a  wife  waa  indicted, 
jointly  with  her  husband,  for  robbery,  he  dtrectea  the  jury  to  acqnit  her,  on  the 
KTOund  that  the  law  conclusively  presliined  that  it  was  done  1^  coercion  of  the  hus- 
band. 1  C.  &  P,  lis,  n.  In  Ohio,  it  has  been  held  that  ooeroion  b^  the  husband  is  to 
he  ]ireBume<l  in  bU  crimes  under  the  degree  of  murder,  in  the  commission  of  which  she 
joins  with  him.  State  v.  Davis,  IS  Ohio,  72.  Whether  she  ia  entitled  to  the  benefit 
of  this  presumption,  in  the  ease  of  inflicting  an  injurr  daogerous  to  life,  with  intent  to 
muriler,  which  is  made  a  capital  oOence  by  Stat.  1  Vict  c  36,  waa  doubted  in  Begina 
v.  Cnise,  8  C,  &  P.  641.  On  the  principle  of  presumed  coercion  by  the  presence  of  the 
busliand,  the  wife  has  been  held  not  liable  for  larceny  (R«x  v.  Enight,  1  C.  &  P.  116 ; 
Commonwealth  v.  Trimmer,  1  Mass.  476  ;  Anon.,  2  Eait,  P.  C.  GSSj  ;  recrivin;;  stolen 

K)ds(Rex  V.  Archer,  1  Moody,  C.  C.  143J;  nttering  base  coin  (Connolly's  Case,  2 
win,  C,  0.  2291 ;  Bsi  b.  Price,  8  C.  t  P.  19  ;  and  burglary  (J.  Kelyng,  p.  81).  See 
further.  1  Boss,  on  CrimPS,  18,  22,  with  the  noteg  of  Mr.  Oreares  ;  Commonwealth  i>. 
Ifeal,  10  Mass.  IBS ;  I  I.eading  Crim.  Cases,  76,  and  n.  In  Coramonwealth  v.  Nea), 
ttiprn,  nhere  the  husband  and  wife  were  jointly  indicted  for  an  assanlt  and  battery,  it 
was  npciinlly  found  that  the  committed  it  in  company  with  and  commanded  bj^  her 
bnaband  :  and  the  coart  held,  that  aha  waa  not  guilty  of  any  oivil  offence,  connnitted 
coercion  of  har  hnsbaud,  or  even  In  nis  pitMnoa  |   and  accordingly  dia- 


by  the 
charged 
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Whether,  where  the  act  is  done  by  tie  hutband  and  to^e  jointly,  his 
coercioD  is  coDclusirely  presumed  by  the  lav,  or  is  only  to  he 
iuferred  jinma/aete,  and  until  the  contrary  is  shown,  is  a  point 
not  perfectly  clear.  In  earlier  times,  it  seems  in  such  cases  to 
have  been  the  conclusiTc  presumption  of  law,  that  the  wife  was 
under  the  husbaud'a  coercion.  So  Blackstone  appears  to  have 
regarded  it ;  referring  to  Lord  Hale,  and  to  the  laws  of  King  Ina, 
the  West  Saxon.'  Lord  Hale,  in  the  place  cited,  is  express,  that, 
if  the  wife  commit  larceny  by  coercion  of  the  husband,  she  is  not 
guilty  ;  adding,  that,  according  to  some,  such  is  the  presumption 
if  the  act  be  done  by  command  of  the  husband,  which,  he  says, 
seems  to  be  law  if  the  husband  be  present ;  for  which  lie  refers 
to  the  same  law  of  Ina,'  and  to  Brooke.^  And  so  it  was  held  iu 
16  Car.  11.,  by  all  the  judges  present,  in  a  case  of  burglary  com- 
mitted by  the  wife  jointly  with  her  husband.*  Mr.  Starkie  adopts 
the  same  conclusion,  that  the  presumption  of  law  is  imperative, 
in  all  cases  where  the  hnsbaud  is  present  and  participating  in  tlie 
act."  But  Lord  Hale,  in  another  part  of  his  work,^  expresses  his 
own  opinion,  that  the  presumption  of  coercion  is  not  conclusive; 
but  that,  **  if  upon  the  evidence  it  can  clearly  appear  that  the  wife 
was  not  drawn  to  it  hy  the  huslaand,  but  that  she  was  the  prin- 
cipal actor  and  inciter  of  it,  she  is  guilty  as  well  as  the  husband." 
The  law  was  so  held  by  Thompson,  B.,  in  a  case  before  him,^  on 
the  authority  of  this  opinion  of  Lord  Hale  ;  and  Mr.  Bussell,  from 
these  and  some  other  modern  authorities,  has  deduced  the  rule  to 
be,  that  if  a  felony  be  shown  to  have  been  committed  by  the  wife, 
in  the  presence  of  the  husband,  the  ^rtTna/act'e  presumption  is, 
that  it  was  done  by  his  coercion ;  but  such  presumption  may  be 
rebutted  by  proof  that  the  wife  was  the  more  active  party,  or  by 
showing  an  incapacity  in  the  husbaud  to  coei'ce.*    The  attention 

>  4  BI.  Comm.  23,  29 ;  1  Hale.  P.  C.  iC. 

*  QaoKiam  ipua  (sail,  fisniiiia)  taperiori  dud  obedire  lUbet.     LL.  Inn,  G7. 

*  Brooke  BUttts  tbe  esse,  from  27  Asa.  40,  of  h  woman  indicted  of  felony,  and  held 
not  gniltj,  bpcanse  it  iru  done  by  conimaod  of  her  husbnnd  ;  adding,  "  Itatio  ridetur 
c«>  que  le  Uii  eniend  qne  le  feme,  que  eat  aab  poteatate  riri,  ne  osa  contra  dire  ton 
baiTon."    Bro.  Abr.  Corone,  pi  lOS. 


a  preceding 

fab,  P.  a 


□ote  to  this  MctioD  bom  1  C.  ft  P.  IIS,  i 


Ott  fbUoving  propoiitionii :  1st,  that  an  indictment  against  hiuband  lud  wife,  jaintly, 
b  not  objeutionaue  on  demairer  ;  hot,  2dl;.  is  their  coariction  bad  on  error,  or  m 
uiert  <rf  jndgmeut  j  tdly.  Out,  U  he  were  preseu^  coercion  ia  to  be  prwumed,  and  th« 
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of  the  jary  must  be  distinctly  directed  to  the  inqniry,  and  their 
opinion  taken  upon  the  fact  of  coercion ;  and,  if  this  be  not  found* 
she  will  be  entitled  to  an  acquittal.'  In  all  other  cases,  except 
where  the  husband  was  present,  his  command  or  coercion  muat 
be  proved,  (a) 

§  8.  DarfiM.  In  regard  to  persona  under  duress  per  mina*,  ■ 
the  rule  of  law  is  clear,  that  '*no  man,  from  a  fear  of  conse- 
quences to  himself,  has  a  right  to  make  himself  a  party  to  com- 

jar^mast  ba  directed  to  acquit  liar;  qdImi,  4thl;,  it  be  pTOved,  either  that  sh«  iru  the 
mstij{Htor  or  uioia  autive  party,  or  that  be  trim  pbysiuallT  iocapable  or  coerujiig  her. 
l\Ai.,  n.  (g).  And  see,  icc.  BeRiiik  d.  Cniee,  8  C  ft  F.  641  .  3  Moodv,  C.  C.  BS ;  Kex 
u.  Dkks,  1  Kuw.  on  Crimes,  19 ;  Arcbb.  Crim.  PI.  and  lilviil.  17 ;  Whart.  Am.  Crim. 
Lsic,  54  (2d  ed.);Kexe.  Archer,  1  Hoody,  C.  C.  113;  Purcell,  Crim.  PI.  and  Evil.  IS  j 
Bract,  lib.  S,  &  32,  S  10.  See  ateo  Com ruon  wealth  v.  Meal,  10  Masa.  152 ;  1  LeadiDg 
Crim.  cases,  7S,  and  □.,  where  the  law  upon  the  respoaaibilitj  of  luarried  women  for 
crime  is  fully  stated. 

1  Rei  B.  Archer,  1  Moody,  a  C.  liS. 

(a)  It  saenia  well  settled  now  that  the  degree  of  proximity  will  constitute  tnch 
preaumptiOD  ia  rebuttable,  and  that  it  only  pnsence,  Iwcause  thia  may  vary  with  the 
ariaea  when  the  crime  ia  committed  in  the  varyiug  circuoi stances  of  particular  cases, 
preseuce  of  the  husband.  Even  then,  if  it  And  where  the  wife  did  not  act  in  Iha 
u  ^iioved  that  the  wife  is  the  inciter  to  the  direct  presence  of  her  husband  or  under 
cnme,  she  ia  liable.  Seiler  v.  People,  77  his  eye,  it  must  usoolly  be  left  Co  the  Jury 
N.  Y.  Ill ;  United  States  v.  De  Quilf^dt,  to  determine  incidentally  whether  his  prea- 
2  Grim.  L.  Ma^.  p.  212  ;  Qoldstein  b.  Peo-  ence  waa  suffiuieDtly  immediate  or  direct 
pie,  82  N.  Y.  231.  to  raise  the  presumption.  But  the  ulti. 
It  has  been  called  a  flJjrM  presnmption  mate  qnestinn,  after  all,  ia  whether  sbs 
of  fact.  State  v.  Clpares,  6B  Me.  295  ;  acted  under  bia  coercion  or  control,  or  of 
Com.  V.  Butler,  1  Alien  (Mana.),  i.  Of.  her  own  free  wilt  independently  of  any 
Com.  V.  Uurpby,  2  Gray  (Mass. ),  610  ;  coercion  or  control  by  him  ;  aud  this  is  to 
Bex  V.  lluRhea,  2  Lew.  a  C.  229  ;  Rex  v.  be  determined  in  view  of  the  presumption 
Pollard,  8  C.  &  P.  553 ;  Keg.  r.  Stapleton,  arising  from  his  preeeuce,  and  of  the  testi- 
1  Jebb,  0.  C.  93  ;  and  anU,  yoL  i.  S  28.  mony  or  circumstances  tending  ta  rebut  it, 
in  a  recent  case  in  MnasachuHetta  the  rule  if  any  such  exist.  Com.  u.  Dsleyi  supra  j 
is  said  to  be  that  when  a  married  woman  Com.  «.  Burk,  11  Cray,  437  ;  Com.  v.  Gan- 
is  indicted  for  a  crime,  and  it  is  contended  non,  97  Haas.  617;  Com.  v.  Welch,  S7 
in  defence  that  she  ought  to  be  acquitted  Mass.  6SS ;  Com.  v.  Eagan,  103  Mass.  71 ) 
because  she  acted  under  the  coercion  of  Com.  v.  Munsey,  112  Mass.  287;  Com. 
lier  husbaud,  the  question  of  fact  to  be  de-  k.  Oormley,  133  Masa.  680;  Com  v. 
termined  is  whether  she  really  and  in  truth  Flaherty,  140  Maas.  454;  Com.  v.  Hill, 
acted  under  Buch  coercion,  or  whether  she  146  Mass.  305,  307.  Whether  there  is 
acted  of  her  own  free  will  and  independ-  auSicient  presence  to  raise  the  presump. 
ently  of  any  coercion  or  control  by  him.  tion  of  coeteion  is  for  the  jury  to  deter- 
To  aid  in  di'tenninin^  this  question  of  fact,  mina.  The  defendant  need  not  aatisF;  the 
the  law  holds  that  there  ia  a  presumption  Jury  of  the  facts  aeceaaary  to  create  the 
of  such  coercion  from  his  presence  at  the  presumption  of  coercion  beyond  a  reanon* 
time  o[  the  commission  of  the  crime  ;  this  able  doubL  An  instruction  that,  if  the 
.  nresumptioD,  however,  ia  not  cooclusiTe,  husband  waa  near  enough  to  *ee,  hear,  or 
but  may  be  rebutted.  In  order  to  raise  know  that  the  wife  was  doin^  the  ill^nl 
this  presumption,  the  hnaband'a  presence  act,  ahe  ia  not  liable.  Is  too  favorable  for 
need  not  he  at  the  very  spot,  or  in  the  the  wife,  as  the  prfaumption  of  coercion 
Bsme  room,  but  it  is  sufficient  If  he  was  is  merely  a  disputable  one,  and  might  not 
near  enough  for  her  to  be  under  hia  imme*  prevail  in  the  minda  of  the  jory,  in  view  of 
diate  control  or  influence.  Com,  e,  Daley,  the  teatimony  and  the  circumatanoea  of  the 
148  Hasa.  12.  No  exact  mle  applicable  caao.  Com.  v.  Daley,  supra, 
to  all  eaaea  can  be  laid  down  m  to  what 
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mitting  mischieE  oa  maDkinil.'* '  (a)  But  though  a  man  ma^  not, 
for  an;  peril  of  his  own  )ife,  jnstifiably  kill  an  innocent  person, 
yet,  where  he  cannot  othertrise  escape,  he  may  lawfully  kill 
the  assailant.'  And  though  the  fear  of  deBtmction  of  houses  or 
goods  is  no  excuse  in  law  for  a  criminal  act,  yet  force  upon  the 
person,  and  present  fear  of  death,  may,  in  some  cases,  excuse  an 
act  otherwise  criminal,  while  such  force  and  fear  continue ;  as, 
for  example,  if  one  is  compelled  to  join  and  remain  witli  a  party 
of  rebels.* 

§  9.  laioti,  itmatiiM,  *o.  It  may  be  added,  that  where  an  idiot, 
or  lunatiet  or  infant  of  tender  age,  and  too  yonng  to  be  conscious 
of  gnilt,  is  made  the  inatrvmetti  cf  miichief  by  a  person  of  dis- 
cretion, the  latter  alone  is  guilty,  and  may  be  indicted  and  pun- 
ished as  the  principal  and  sole  offender.  And  so  is  the  law,  if 
one  by  physical  force  and  violence  impel  another,  iavoluntarily, 
tgainst  a  third  person,  thereby  doing  to  the  person  of  the  latter 
any  bodily  harm.*  And,  generally,  where  one  knowingly  does  a 
criminal  act,  by  means  of  an  innocent  agent,  the  employer,  and  not 
the  innocent  agent,  is  the  person  accountable  for  the  act."  (6) 

1  Btf^na  V.  Tyirr,  S  &  &  P.  61S,  per  Ld.  Dsdhmii. 

*  i  m.  Comm.  SO;  1  Hale,  P.  C.  61. 

■  FostRT,  p.  14.  The  rule  or  coDditioii  Uid  down  in'Sir  John  OldcMtle'i  C«m,  1% 
that  they  joined  pro  timore  mortis,  «t  qnod  raceaMnint  qaluii  cito  potDenint  1  Silt, 
P.  C.  50. 

*  Plawd.  19 ;  1  Hale,  P.  a  tS4 ;  1  Bom.  on  Crimes,  17,  18. 

*  B^ina  V.  Blewdale,  3  C.  ft  E.  768,  per  Erie,  J.;  Kegina  «.  WitUams,  Id.  fil } 
Commonwealth  v.  HUl,  II  Maaa.  136. 

(a)  See  People  B.3toiiedfer,  seal.  40E;  Centnl   Railroad,  57  Tt  108.      In  Bng- 

Hitchell  0.  State,  22  Ua.  211 ;  and  anU,  land  it   has  recently  been   b«ld,   that  a 

ToL  it  Title  Dutsbb.  corporatioa  could  not  be  indicted  for  a 

<fr)  In  regard  to  the  etiminal  liability  violation   of   Stat.    59    Geo.   III.   c.   69, 

of  corporaiioat,  the  result  of  the  cases  is,  aKeinst  enliating  English  loldieis  in  for* 

"  that  a  corporation  may  be  indicted  for  ei([n  service.     King  of  tba  Two  Sicilies  v. 

A  noafeuaaQf,   in  not  carrying  out  the  Wilcox,  1  Simons,  n.  a.  336.     In  America 

pTOTisioDS    sithar    of   their    constituting  it  has  been  held  that  a  coTporatipn  can- 

•tatnte    or   of   their   charter ;    or   for   a  not   be   indicted   for  a  miBieaaance.      In 

mtdiMaBQCa,   coniiatiag  of  an   uSenca   at  Maine  tt  wsa  decided  that  an  indictment 

oonunon  law,  not  being  tressonable,  frlo-  will  uot  lie  against   a  corporation   for  a 

nioos,  or  attended  with  violence  i  or  for  an  nuisance  in  erecting  a  dam  across  a  river 

olfence  against  a  statute,  or  against  a  pre-  (State  v.  Great  Works  Uilling  &  Mauuf. 

■criptivB  or  chartered  dnty."     Omnt  on  Co.,   90   Me.    41)  j    and  in  Virginia,   for 

Corporations   (London   ed.    18E>0),   384  ;  obstructing  a  highway  (Commonwealth  u, 

B^ina  D.  Great  North  of  England  Bail.  Swift  Run  Gap  Turnpike  Co.,  2  Vn.  Gas. 

way  Co.,   g  Q.   B.  SIS  ;   1   Lead.   Grim.  8621.     In  R^na  n.  Great  North  of  Eng. 

Cos.    134,   and   n.  ;    R^tia   n.    Binning-  land  Railway  Co.,  uM  tupra.  Lard  I>eil> 

bam  &  OloncMter  Railway  Co.,  3  Q,   B.  man,  C.  J.,  nid  :  "  Many  occurrences  may 

t23 ;   6  Jnr.   40  ;   1  Qale  Jc   Dav.   4fi7  (  be  easily  concdvnd  ftill  of  annoyance  and 

1   Lead.  Crim.   Cast,   137  ;  Com,   v.   Vew  danger  to  the  public,  and  InvolviDg  blame 

Bnlford  Bridge  Co.,  2  Gray  (Haas.),  S89  ;  in  some  individual  or  some  corporation,  ol 

State  p.   Horria  h   Essex  Railroad  Co.,  which  the  most  acnte  person  could  not 

S  ZaU  [S.  J.)  860 ;  State  c,  Vennoot  dearly  define  tba  eauae,  or  atcriba  tlun 
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§  10.  indictRwiit.  It  is  a  cardinal  doctrine  of  crimin&l  jnria- 
prudence,  declared  in  the  Constitutiou  of  the  United  States, 
that  the  aeeiued  has  a  right  **  to  bs  informed  of  the  nature  and 
cause  of  the  accusation  "  against  him ;  or,  as  it  is  expressed  in  the 
other  constitutions,  to  have  the  ofFeace  ^^ fully  and  plainly,  tvih 
itantially  and  formally^  described  to  him."  This  is  the  dictate  of 
natural  justice  aa  well  as  a  doctrine  of  the  common  law.  Tlie 
description,  whether  in  an  indictment,  or  information,  or  other 
proceeding,'  ought  to  contain  all  that  is  material  to  constitute  the 
crime,  set  forth  with  precision,  and  in  the  customary  forms  of 
law.  And  if  more  ia  alleged  than  is  necessary,  yet,  if  it  be  de- 
scriptive of  the  offence,  it  must  be  proved.  Thus,  though  in  an 
indictment  for  arson  it  is  sufficient  if  it  appear  that  the  house 
was  anotlier's  and  not  the  prisoner's,  yet  if  the  owacrehip  be 
alleged  with  greater  particularity,  the  allegation  must  be  precisely 
proved,  for  it  is  descriptive  of  the  offence.  This  rule  is  deduced 
from  a  consideration  of  the  purposes  of  an  indictment :  which 
are,  first,  to  inform  the  accused  of  the  leading  grounds  of  the 
charge,  and  thereby  enable  him  to  make  his  defence ;  secondly, 
to  enable  the  court  to  pronounce  the  proper  judgment  affixed  by 
law  to  tlio  combination  of  facts  alleged ;  and,  thirdly,  to  enable 
the  party  to  plead  the  judgment  in  bar  of  a  second'  prosecution 
for  the  same  offence.' 

§  11.  WitnasBOB.  It  is  also  a  general  rule  of  criminal  law 
in  the  United  States,  that  the  fitly  accused  it  entitled,  as  of 
common  right,  to  be  confronted  with  the   teitnesset   against  him. 

'  In  prelituin&ry  proceedingi  before  justiceB  of  the  peace,  in  caaea  in  vhivh  their 
juriadictioii  u  initial  only,  teas  pieciuan  is  required  in  enarging  tlie  offence  than  in  u 
indictDient.  Common  wealth  v.  PhilUpa,  IB  Pick.  211 ;  Commonwealth  v.  Flynn,  8 
Cuah.  62S. 

*  Commonwealth  o.  Wade,  17  Pick.  (Haas.)  SSG,  809.  And  see  anit,  vol.  L  S  05  j 
People  V.  Stater,  5  HUl  (N.  Y.),  101. 

with  more  correctness  to  men  u^liKCDce  here.     It  is  as  euj  to  charge  one  penon, 

in  preTiding  sdegiurds,  or  to  an  act  ren-  or  a  body  corporate,  with  erecting  a  bar 

dered  impraper  by  nothing  but  the  want  acrou  a  public  road  oe  w[th  the  non-renaii 

of  eafegnards.     If  A  is  aatnorized  to  make  of  it ;  and  they  may  as  well  be  compellet: 

a  briilgB  with  parapets,  but  mates  i*  "'""  '" -.      j     ..  -     .. 

out  them,  do«a  the  offence  consist 


;  and  they  may  as  well  be  compelled 
17  a  fine  for  the  act  as  for  the  omis- 


if  the  unsecured  bridge,  or  in  corporation  citnnot  be  guilty  of  treason  or 

the  neglect  to  secure  it  1    But  if  the  dis.  felony.'     It  might  be  added,  '  of  pednry, 

tinction  were  always  easily  discoverable,  or  offences  against  the  person.'    TheCourt 

why  should  a  corporation  be  liable  for  the  of  Common  Plesa  lately  held,  that  a  corpo- 

one  species  of  offence  and  not  for  the  other  t  ration  might  be  sued  in  trespass.    (Mauud 

The  Btartling  incongruity  of  allowing  the  d.  Monmoathshira  Canal  Co.,  4  U.  fe  O. 

exemption  is  one  strong  argament  against  452} ;  but  nobody  has  sought  to  fix  thnm 

it.     The  law  is  often  entangled  in  techni-  with  aots  of  immorality." 
cal  embanaauttants ;  hot  there  is  none 
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This  right  is  declared  in  the  Constitution  of  the  United  States ; 
and  is  also  recognized  iti  the  cooatitntions  or  statutes  of  nearly 
all  the  States  in  the  Union ;  but  in  England  it  has  not  always 
been  conceded.^  Sir  Walter  Raleigh,  on  his  trial,  earnestly 
demanded  "  that  be  might  see  his  accuser  fac«  to  face : "  pro- 
testing against  the  admission  of  a  statement  in  the  form  of  the 
substance  of  an  examination,  taken  in  his  absence ;  but  this  waa 
denied  him,  and  the  examination  was  admitted.  Informations  of 
witnesses,  against  a  person  charged  with  felony,  taken  by  a  justice 
of  the  peace,  or  a  coroner,  under  the  statutes  of  Philip  and  Mary, 
and  subsequent  statutes  on  the  same  subject,  are  admitted  as 
secondary  evidence  on  the  trial  of  the  indictment,  by  force  of  those 
statutes.  And  though  at  tliia  day  it  is  deemed  requisite,  upon 
the  language  of  the  statute,  tliat  information  before  a  justice  of 
the  peace  should  be  taken  in  the  presence  of  the  prisoner,^  yet 
formerly  it  was  -held  otherwise ;  *  and  informations  returned  by 
the  coroner  are  still  by  some  judges  held  admissible,  though  taken 
in  the  prisoner's  absence.*  Statutes  of  similar  import  have  been 
enacted  in  several  of  the  United  States  ;*  but  it  is  conceived  that, 
under  the  constitational  provisions  above  mentioned,  no  deposition 
would  be  deemed  admissible  by  force  of  those  statutes,  unless  it 
were  taken  wholly  in  the  prisoner's  presence,  in  order  to  afford 
him  the  opportunity  to  cross-examine  the  witnesses  j  nor  then, 
except  as  secondary  evidence,  the  deponent  being  dead  or  out  of 
the  jurisdiction ;  or  to  impeach  bis  testimony  ^ven  orally  at  the 
trial.^  (a)     Depositions  are  in  no  case  admissible  in  criminal  pro- 

»  2  Hawk.  P.  C.  b.  2.  0.  «,  S  6. 

*  Rex  V.  Paioe,  C  Mod.  IBS  ;  S  Hawk  P.  C  b.  2,  c.  46,  S  10 1  Kez  r.  Erisvell,  S 
T.  K.  722,  728  ;  Be»  v.  Errington,  2  Uwin,  0.  C.  142 ;  Kex  v.  Woodcock,  1  East, 
P.  C.  8&S ;  Rex  t.  Smith,  2  Stark.  208.  This  laat  cose  waa  fully  reviewed,  and  oome- 
what  gue«Uon«d,  in  Rcgina  v.  Walah,  G  Coi,  C.  C.  IIG. 

*  TriaLi  per  Pais,  482.     And  •ea  2  Hale,  P.  C.  284. 

*  Bex  D.  Thatcher,-  T.  Jooea,  G3.  The  reoaon  given  is,  that  they  are  guari  inqaests 
of  office,  and  part  of  the  proceediDga  in  the  case.  Ibid.;  J.  Kel.  E5  ;  3  T.  R.  722 ; 
aaU  B.  Brown,  0  C.  &  P.  601  ;  Bull  N.  P.  242  ;  Rex  e.  Gradjr,  7  C.  &  P.  6B0  ;  Rex 
V.  Coveney,  Id.  S67  ;  2  Phil.  £v.  69,  70  (»th  ed.).  The  unsounduesa  of  this  distinc- 
tion is  convincingly  shown  by  Hr.  Starkie.  See  2  Stark.  £v.  277-279  (SthAni.  ed.). 
Aod  «ee  2  Kiisa.  on  Crimes,  892. 

*  See  nn&,  vol.  i.  g  224, 

■  See  Bostick  D.  State,  S  Hnmph,  844 ;  Stats  v.  Bowen,  4  HcCord,  261 ;  State  v. 
Talentiae,  7  Ired.  226 ;  H.  T.  Rev.  Stata.  voL  ii  p.  794,  S  14. 


(a)  Id  HaaMchluetts,  the  defendant  In  this  commisBlon  and  have  n 

a  criminal  eaae  may  by  leave  of  the  court  emined  for  the  prosecution.     Masa.  Pub, 

have  a  cotnniuaion  granted  to  eiamioe  Stat  c.  218,  %  41.     See  also  Pnb.   Stat 

witntMM  in  his  behalf  out  of  the  State,  c  212,   J  40,  for  the  general  rale  aa  t« 

and  the  proKcutiDg  offleer  may  join  in  deposition*  In  criminal  caaaa. 
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ceediogs,  qdIcss  by  force  of  express  statutes,  or,  perhaps,  by 
coDseut  of  the  prisoner  in  open  court.' 

§  12.  Flea.  The  answer  to  a  criminal  prosecution  in  the  courts 
of  commou  lav,  where  the  trial  is  upon  the  merits  of  the  case, 
id,  that  the  party  is  not  guilty  of  the  offence  charged ;  no  other 
form  of  issue  being  required.  This  plea  involves  a  denial  of  every 
material  fact  alleged  against  him,  and,  of  course,  according  to  the 
principles  already  stated,"  the  pcosecutor  is  bound  affirmatively  to 
prove  the  whole  Indictment ;  or,  as  it  has  been  quaintly  expressed, 
to  prove  Quia,  quando,  ubi,  tpu>d,  cr^ug,  qvomodo,  quare.  The  alle- 
gations of  time  and  place,  however,  are  not  material  to  be  proved 
as  laid,  except  in  those  cases  where  they  are  essential  either  to 
the  jurisdiction  of  the  court,  or  to  the  specific  character  of  the 
offence.^  (a)  Thus,  for  example,  where  the  night-time  is  material 
to  the  crime,  as  in  burglary,  or,  in  some  States,  one  species  of 
arson,  it  must  be  strictly  proved.  So,  in  prosecutions  for  violation 
of  the  Lord's  Day,  and  several  other  cases.  So,  where  the  place  is 
stated  as  matter  of  local  description,  it  must  be  proved  as  laid ;  as 
in  indictments  for  forcible  entry,  or  for  stealing  in  a  dwellin}^ 
house,  and  the  like  ;  or,  where  a  penalty  is  given  to  the  poor  of  the 
town  or  place  where  the  offence  was  committed ;  or,  where  a  town 
is  indicted  for  neglecting  to  repair  a  highway  within  its  bounds. 
But  in  all  cases  it  is  material  to  prove  that  the  offence  was  com- 
mitted within  the  county  where  it  is  laid  and  where  the  trial  is 

>  Dominras  d.  StaU,  7  S.  ft  M.  476 ;  HcLftue  «.  Otorgift,  4  Oa.  8SS.  In  wreral  of 
tha  United  States,  deposttioiia  may,  in  cartsiti  contiugenciea,  be  tokeu  and  oud  in 
criminal  m  in  ciril  caxes.     See  ante,  vol.  i.  I  321. 

*  See  aiUf,  vol.  i.  §5  74-81. 

*  In  MassxchoBetts,  in  a  recent  casa.  it  ffM  held,  tlint  on  th<>  trial  of  an  indictment 
cbarf^ns  tlie  dsrendant  with  being  a  common  latler  of  iiitoiicatini;  liqnora  on  a  par< 
ticular  day,  evidence  of  salea  before  or  alier  that  day  ia  inailmiKsible.  Commonwealth 
V.  Elwell,  1  Gray  (Mhsb.),  *e3.  In  this  ewe,  the  general  principle,  that  when  an  in- 
dictment alleges  an  otTence  as  committed  on  a  certain  aperiHed  day,  the  day  is  not 
material,  and  evidence  of  the  commission  of  the  otfance  on  any  other  day  than  that 
named,  it  within  the  period  nf  the  statute  of  limitBtionB,  is  nuBlcieiit,  vas  held  to  apply 
only  when  the  offence  charged  consists  of  a  single  act ;  and  that  the  principle  is  not 
applicable  to  the  offence  of  being  a  conimnn  seller  of  spiritnooa  liquors,  which  impliea 
an  offence  not  cocaiating  of  a  single  act,  bat  of  a  seriea  of  acta. 

(a)  An  indictment  charging  an  aasanit  An  allegation  in  Uis  indictment  that 

as  baring  been  committed  is  susl^ned  if  the  offence  was  committed  at  an  imposd* 

the  aasanlt  is  proved  to  have  been  com-  ble  time,  as,  for  example,  on  a  future  div, 

mitted  in  any  other  town  in  the  connty  is  fntal  to  the  pleading.    State  v.  litco, 

and  within  the  jurisdiction  of  the  conrt,  88  Vt.  S7. 
Com.  V.  Tollrer,   S   Qray  (Mass.),   889; 
Com.  B.  Creed,  Id.  S87. 
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had,  the  jurisdiction  of  the  court  and  jur;  being  limited,  in  crim- 
inal caaee,  to  that  county.^ 

§  13.  Intent.  Another  cardinal  doctrine  of  criminal  law,  foanded 
in  natural  justice,  is,  that  it  is  tbe  intention  with  which  an  act 
was  done  that  constitutes  its  crimiuality.  The  intent  and  the 
act  must  both  concur,  to  constitute  the  crime.'  *'ActuB  nou 
facit  reum,  nisi  mens  sit  rea."  ^  (a)  And  the  intent  must  therefore 
be  proved,  as  well  as  the  other  material  facts  in  the  indictment. 
The  proof  may  be  either  by  evidence,  direct  or  indirect,  tending 
to  establish  the  fact;  or  by  inference  of  lav  from  other  facts 
proved.  (6)  For  though  it  is  a  maxim  of  law,  as  well  as  the  dic- 
tate of  charity,  that  every  person  is  to  be  presumed  innocent  until 
he  is  proved  to  be  guilty ;  yet  it  is  a  rule  equally  sound,  that  every 
sane  person  must  be  supposed  to  intend  that  which  is  the  ordinary 
and  natural  consequence  of  his  own  purposed  act.  Therefore, 
"where  an  act,  in  itself  indifferent,  becomes  criminal  if  done 
with  a  particular  intent,  tliere  the  intent  must  be  proved  and 
found;  but  where  the  act  is  in  ittelf  unlawful,  the  proof  of 
justification  or  excuse  lies  on  the  defendant ;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intent."  *  (c} 

I  2  "R-aan.  on  Crimes,  SOO,  801.  Tbereforc,  n  sjiecial  verdict  Gndiog  tlie  defendant 
guilty  of  the  offence  cherf^  in  the  indictment,  bnt  not  titidin);  him  guilty  in  the 
couni;  where  it  is  alleged  to  hare  been  committed,  cauiiot  be  Biij)part«d.  But  ench  a 
verdict  Kill  not  operate  as  >u  acquiUt.  Cum mon weal tli  p.  Call,  SI  Pick.  (Mnsa.)  501) ; 
Bex  V.  Haiel,  1  Leauh,  C.  C.  (4th  ed.)  368.  And  see  Dyer  v.  Commonwealth,  2S  Pick. 
(llus.)402. 

*  7  T.  K.  S14,  per  Ld.  EenyoD.  "  Coj^tationis  pconam  nemo  patitnr."  Dig.  lib. 
48,  tit.  1»,  1.  IS. 

-■  3  loKt  107  :  Bex  0.  Wheatly,  1  Li-ading  Crim.  Casea,  7. 

*  Per  Ld.  Uansfield,  in  Rex  v.  WoodfaU,  G  Burr.  Sett7. 

fn)  See  2  Greene's  Cr.  L.  Bep.  218,  for  it  ia  no  defence  that  he  MieTed  ha  had 

a  diamsaion  of  thi*  maxim.  a  right  to  do  thi-  act  (United  State*  p. 

(b]  Mr.  Stcj-hen  (General  View  of  the  'Anthony,  C.  Ct.  (U.  8.)  11  Blslchf.  200  ; 
Criminal  Law,  p.  268)  MyB  :  "A  mental  5.  c.  2  Green's  Cr.  L.  Rep.  208,  and  n.)  ; 
element  is  ■  necasKary  part  of  every  crime,  or  that  he  believed  it  would  be  hannlras 
2intiee,  either  in  its  general  shape  or  in  (Unitwi  Statea  i:  Bott,  11  Blatchf.  C.  Ct 
■ome  specific  shape,  must  he  combined  ((J.  S.)  346).  It  ia  competent  for  the 
irith  bodily  motiona  in  order  to  mnke  prosecution  to  show  that  the  prisoner  hod 
them  criminn),  and  the  exiatence  of  those  a  special  motive  for  committing  the  act ; 
■tates  of  mind  has  always  to  be  inferred  bnt  it  is  not  necesBary,  Com.  o.  Hudson, 
from  circumstances."  67  Mass.  G66;  People  v.  Robinson,  1  Parker 

(c)  For  an  acute  analyaia  of  the  ques-  JN.  Y.},  Cr.  649)  Baalam  v.  Sute,  17  Ala. 
tion,  what  eonatitntes  intent  in  a  criminal  461. 

case,  aee  Holmes,  Common  Law,  Lert.  !i.  In  a  recent  case  in  New  York,  People 

and  Stephen,  General  View  of  the  Crimi-  u.  Flack,  125  N.  Y.  S34,  the  rule  as  to  in- 

nal  Iaw,  p.  8],  for  a  diacnaaion  of  what  tent  in  that  State  is  discussed  and  atsted 

■nental   accomptuiimenta  to   an   act  con-  aa  follows :  "  It  is  alike  the  general  rate 


■titnte  it  a  crimen     If  a  petson  intention-    of  law  and  the  dictate  of  natural  j 
■llj  dow  an  act  which  tna  law  prohibits,    that  to  conatituCe  guilt  there  most  t 
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§  14.  Some  subjoot  ThiB  ru!«,that  ever}/  person  is  presumed  to 
contemplate  the  ordinary  and  natural  consequences  of  his  own  actSy 
is  applied  even  in  capital  casea.'  Because  men  generally  act  de- 
liberately and  by  the  determination  of  their  own  will,  and  not 
from  the  impulse  of  blind  passion,  the  law  preeumes  that  every 
mau  always  thus  nets,  until  the  contrary  appears.  Therefore,  , 
when  one  man  is  found  to  have  killed  another,  \f  the  cireumstancea 
of  the  homicide  do  not  of  themselves  show  that  it  was  not  intended, 
but  was  accidental,  it  is  to  be  presumed  that  the  death  of  the 
deceased  was  designed  by  the  slayer ;  and  the  burden  of  proof  is 
on  him  to  show  that  it  was  otherwise.  And  because,  ordinarily, 
no  man  may  lawfully  kill  another,  and  intentional  homicides  are 
in  general  the  result  of  malice  and  evil  passions,  or  proceed  from 
"a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief ;" 
in  every  case  of  intentional  homicide,  not  otherwise  explained  by 
its  circumstflnces,  it  is  further  to  be   presumed  that  the  slayer 

I  tn  York's  Cue,  9  TSet.  (Uau.)  103,  this  rule  -wax  stated  itnd  illuatmt«d  bj  Shaw, 
C  J.,  m  ths  following  terms  :  "  A  mds  msn,  a  voluntary  agent,  acting  upon  motives, 
must  be  presam»d  10  contemplatti  and  inti:ad  tbe  necessary,  natnml,  and  probable  coq- 
Hequences  of  his  awn  acta.  If,  thBrefore,  one  voluiitarily  or  wilfully  does  an  act  which 
has  a  direut  tenJeuEj  to  destnij  anotlter'a  life,  the  natural  aad  necessary  concliTsion 
from  ths  act  U,  that  he  tnteuded  so  to  destroy  such  person's  life.  So,  if  the  direct 
tflndency  oF  thfl  vilful  aut  ii  to  do  another  nome  great  bodily  harm,  and  death  in  fact 
foUoiTs,  as  a  natural  ami  prohible  consequence  of  the  act,  it  is  presumed  that  he  in- 
tended such  consemience,  and  he  must  stand  legally  responsible  for  it.  So,  where  a 
dangerous  and  deadly  weapon  is  used,  with  riolanoe,  upon  the  peraon  of  moother,  as  this 
has  a  direct  tendency  to  ileatroy  life,  or  dn  some  great  bodily  harm  to  the  pet«on  assailed, 
the  intention  to  take  life,  or  to  do  him  same  unat  bodily  harm,  is  a  necewary  conclusion 
from  thsoat."  And  see  njii!.  vol.  i.  J  31 ;  Rex  c.  FarriDgtOD,  Rum.  &  Ky.  207  j  Com- 
monwejilth  v.  Webster,  5  Cu.ih.  (il*3.i.)  SOS. 

only  a  wroni^ul  act,  but  a  criminal  inteti.  v.  People,  81  N.  Y.  360,  vhich  woa  a  ease 

tion.     Under  our  system  (unless  ia  eicep-  of  indictment  for  murder,  it  was  held  that, 

tional  cases)  both  muat   be  found  by  the  however  clear  the  circumstances  micht  he, 

ery   to  justify  a  Conviction  for   crime,  the  question  of  guilty  intent  must  be  left 

oivever  cUar  the  proof  may  be,  or  honr-  exclusively  to  the  jury,  and  in  that  case  a 

ever  uncontrovertihte   may  seem  to  the  conviction  for  nuinslnnghter  was  revened 

judge  to  be  the  inference  of  a  criminal  in-  for  error  in  the  instruction  to  the  jury, 

lention,  the  qiteatioD  of  intent  can  never  "  that  tha  jury,  if  they  believed  the  evi- 

be  ruled  as  a  qtientioii  of  law,  but  must  al-  dense  offered  in  behalf  of  the  people  to  b« 

ways  be  submitted  to  the  jury.      Jurors  true,  would  be  jUBtiRed  in  findins  the  pHs- 

inay  he  perverse;  the  ends  of  justice  may  oner  guilty."    The  presumption  that  a  per- 

be  defeateil  by  unrighteous  verdicts,  but  son  intends  the  ordinary  consequences  of 

BO  long  as  the  functions  of  the  judge  and  his  acts  ia  held  in  New  York,  as  applied 

jury  are  dislinct,  the  one  reeponding  to  the  to  criminal  casea,  to  ha  a  role  to  aid  the 

law,  the  other  to  the  facts,  neither  can  in-  jury  in  reaching  a  concltiaion  upon  a  ques- 

vodo  the  province  of  the  other  without  de-  tion  of  fact,  and  is  not  a  prtiumption  of 

itroj-ing  the  significance  of  trial  by  court  law  (Filkins  e.  People,  6B  N.  Y.  101),  and 

and  jury.     The  general  rule  that  in  crind-  on  the  trial  of  an  indictment  the  intent  is 

nal  cases  the  question  of  criminal  intent  trsversabte,  and  the  defendant  may  testify 

must  be  submitted  to  the  jury,  however  hk  to  his  intent.     Kerrains  v.  People,  60 

aigniflcant  the  facts  may  be,  ha»  fre-inently  N.  Y.  221  ;  People  o.  Baker,  tapra;  Peo. 

b«eadeckr»dbjtluscDnrt."   In  McKeuua  pie  v.  Flack,  12fi  N.  Y.  834. 
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was  actuated  b^  malice : '  and  here,  also,  the  burden  of  proof 
is  on  him  to  show  that  he  was  act ;  but  that  the  act  was  either 
justifiable  or  excusable,'  (a) 

>  "  M>lic4^  although  in  iti  popular  mow  it  tDSans  hatred,  iU-will,  or  hostiUt;  to 
■bother,  ]'et,  in  ita  legal  sense,  has  e  veiy  diffeient  mealiiDg,  nod  chatscterizes  all  acta 
done  with  an  eril  diapoaition  ;  a  wrongful  aud  anlawful  motive  or  purpoaa  ;  the  wilful 
doiDg  of  an  injniioua  act,  without  lawful  excuse."  0  Met.  (Masa.)  101.  And  aee  4  B. 
AC.25G;  WiUaP.  Nojes,12  1^k.  {Mii39.)324;l  Rusb.  on Criniei,  p.  433,  u.  (3d  ed.), 
HcPherson  v.  Daniela,  10  B.  &  C.  272,  per  Uttledale,  J.;  Commonwealth  v.  Webster, 
fiCush.  (Mass.}  SD4,  per  Shaw,  C.  J. 

■  See  York'ii  Caae,  9  Met  (Mam. )  103 ;  where  upon  a  divemt;  of  opinion  among 
tha  learned  Judgea,  the  qnestion  whether  the  Uw  implied  malice  Irom  the  fact  of  kill- 
ing underwent  a  maiterly  discussion,  exhausting  the  whole  auhject.  This  case  uicl  its 
doctrines  an  ahly  examined  in  the  North  American  Keriew  for  Jan.,  18SI,  pp.  17S- 
£04.  See  also  Comiuonwealth  v.  Hawkins,  3  Gray  (Hbbs.},  4<t8  ;  Best  on  .Presumption, 
SI  12a,  12s  1  Best's  PHuciples  of  Evidence,  j  SOS  ;  Alison's  Crim.  Lrw  of  Scotland, 
pp.  48,  49  1  Bex  v.  Greenacre,  8  C.  &  P.  Sfi  j  State  v.  Smith,  2  Strohh.  77  ;  Hill's  Case, 
2  Grace.  591.  In  Ohio,  the  prtautiiptiuD  of  law  against  the  prisoner,  irom  the  mere 
fact  of  killiug,  is,  that  he  committed  a  iiiorder  of  the  second  degree.  State  v.  Tamer, 
Wfitfbt,  20.  So  also  in  Virginia.  Hill's  Case,  iiipra.  In  Georgia,  "  malice  shall  be 
iuipiied  when  no  uousiderable  provocation  appears  and  where  all  the  circDuislances  of 
the  killing  show  an  abandoned  aud  malignant  heart."  Hotchk.  Dig.  p.  705,  £  28.  The 
statute  of  Arksnsaa.  Kev.  State.  1837.  •Uv.  3,  art.  1,  8  4,  is  in  nearly  the  same  words ; 
■0  is  the  sUtute  of  CalifomiB,  Bev.  Stats.  1S50,  c  99,  1 21 ;  and  of  Illinoia,  Bev.  Stats. 
1S4&,  c  30,  %  24. 

(a)  See  State  0.  Knight,  43  Me.  11  ;  the  defendant  has  no  lawful  excoae,"  bat 

Sute  D.  Johnson,  3  Jones  (K.  C),  2S6;  thnt  the  jnr?  must  be  satisfieil  that  the 

Greene  v.  Stste,  2S  Miss.  Sd7.     In  many  injury  was  done  either  out  of  a  spirit  of 

cases  iilatutes  provide  that  certain   acts,  wsjitou  cmelty  or  uf  wicked  revenge.    The 

if  done  "wilfully  aud  niallcionsly,"  sliall  word  "  wilfid,"  as  used  in  the  statutes, 

■ritoea.     in  auch  cases  the  Dialice  is  has  hern  held  to  mean  not  merely  " 


more  than  simply  implied.      It  must  be  untarily,"  but  to  imply  the  doing  of  tha 

proved  to  be  actual  malice  or  bad  intent,  act  witli  a  bed  puipoee.     Com.  v.  Enrel- 

Thi*  point  was  discussed  in  a  recent  case  aud,   20  Pick.    220.      And   to   the  same 

in  Kew  Jetaev  (Folwell  v.  State,  49  K.  J.  effect  is  Sute  c.  Clark.  5  Dutchet,  GS, 

L.  31 1,  ill  which  case  the  deleiidaat  was  the  charge  being  of  wilfully  destroying  a 

indicted   for  traring  down  an   advertise-  fence  on  land  in  the  possession  of  another, 

ment  of  ibIb  set  op  by  the  sheds'  to  en-  Even  when  a  statute  merely  prohibits  an 

foTCF  an  execution.     The  defendant  in  the  act  if  done  inteutianalty,  without  adding 

prowcutiou  was  the  same  person,  as  the  "  maliciously,"  the  animus  of  the  person 

defendant  in  the  execution,  and  his  de-  inculpatedmay  be  an  element  of  the  crime. 

fence  at  the  trial  of  the  criminal  action  Halated  o.  State,  12  Vroom,  652  ;  Cutter 

was  that  he  took  down  the  advertisement  ads.  State,  7  Vroom,  125,  in  the  latter  case 

in  qupstion  with  the  purpose  of  showing  the  court  deciding  that  the  niwu  rea  was 

it  to  his  counsel,  and  that  he  liad  no  bad  an  ingrniieut  of  the  statutory  oCfence,  al- 

pnrpose  in  doing  the  act.     The  court  held  though  the  legislative  languapj  was  simply 

Uial  tin-  word  "malitiously,"  when  used  prohibitive  of  the  act  described.     Folwell 

in  the  ,i<-finition  of  a  statutoiy  crime,  the  v.  State,  49  N.  J.  L.  31. 
act  forbidden  being  merely  ina'umjiroWW-  Whenever  the  existence  of  a  ^inrpose, 

lam,  has  almost  always  tfio  effect  of  mak-  or  state  ofinind,  is  the  aubject  of  mquiry, 

ing  a  bail  intent  or  evil  meaniue  constitu-  eiplsnatory  condnct  and  accompanying  ex- 

enl  of  the  offence,  saying,   "  The  whole  preasions  of  the  party  himself,  or  of  other 

doctrine  of  that  large  class  of  offences  fall-  persona  to  him  or  in  his  presence,  may  !« 

ing  under  the  denomination  of  malicious  shown  by  proof.     Scblemmer  r.  State,  61 

muchief  is  founded  on  this  theory."     In  N.  J.  U  28.     Thus,  in  the  case  of  Hunter 

Com.  V.  Walden,  3  Cosh.  S58,  the  word  v.  Slate,  11  Vroom,  49S,  it  was  declared 

"malirioDslv,"  as  used  in  the  ststate  r«-  by  the  Court  of  Errors  that  tha  decUra- 

latinR  to  nialicions  mischief,  was  held  not  tlons  of  a  third  party  explanatory  of  an 

anffiriently  defined  as  "the  wilfully  doing  act  that  was  part  of  the  ru  ge^a  were  not 

of  any  act  prohibited  by  law,  and  for  which  hearsay,  but  were  legitimate  evidence.    In 
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§  15.  Proof  of  Intent.  In  the  proof  of  intention,  it  is  not  always 
oecessary  that  the  evidence  should  apply  directly  to  tho  partic- 
ular act,  with  the  commission  of  which  the  party  is  charged  ;  for 
the  unlawful  iuteut  in  the  particular  case  may  well  be  inferred 
from  a  similar  intent,  proved  to  have  existed  in  other  transactions 
done  before  or  after  that  time.'  Thus,  upon  the  trial  of  a  person 
for  maliciously  shooting  aiiutlier,  the  question  being  whether  it 
was  done  by  accident  or  design,  evidence  was  admitted  to  prove 
that  the  prisoner  intentionally  shot  at  the  prosecutor  at  another 
time,  about  a  quarter  of  an  hour  distant  from  the  shooting  charged 
in   the    indictment.' (a)     So  upon  an  indictment  for  sending  a 

'  Though  thfl  eviileuca  offered  in  proof  of  int«[itiou,  or  of  guilty  knowled^,  ni«y 
tiao  proTB  miather  crime,  tluti  uiruumsuuue  does  not  renditr  it  iuadmiuible,  if  it  be 
iMviralile  in  all  other  nupecti.  Regina  v,  Dorset,  2  C.  &  E.  30d.  And  vhare  >ev- 
end  krcenies  wi^re  ckari^  in  one  cuuiit,  and  the  indgo  dinratitU  the  jury  to  conSne 
their  atteation  to  one  particular  charav,  it  was  held,  that  the  prosecator  wu  entitled 
to  give  eridence  of  all  the  charges,  in  order  to  ehow  a  felonious  intent.  Regius  o. 
Bleasiialo,  Id.  7B6.  But  in  a  more  recent  case,  upon  a  charge  of  feloniously  receiving 
stolen  goods,  it  was  held,  that  the  ].>osaessLan  of  other  stolen  gauds,  not  connecuid  witU 
the  immediate  charge,  was  not  admisaibU  iu  proof  of  guilty  knowledge  ;  as  it  could 
not  lead  to  any  sueli  concluaion,  but,  on  tbe  contrary,  was  quite  consistent  with  tbe 
supposition  thst,  on  tbe  former  occasions,  tbe  pooJs  liad  been  Molen  by  tlu  yritotter 
hiiiadf.  Lord  Campbell,  in  this  case,  naid:  "  With  i-egard  to  the  aJmlaaion  in  eri- 
dence  of  proof  of  previous  uttering^  upon  indictments  for  utteriug  foiled  notes,  1 
have  always  thoui;ht  that  those  decisions  gft  a  great  way  ;  and  I  am  by  no  means  in- 
clined to  apply  them  to  the  criminal  law  geuerally."  Begiiiii  «.  Oddy,  5  Cox,  C  C. 
210,  216. 

*  BdZ  V.  Yoke,  Ross,  li  Ry.  581. 

the  case  of  People  «.  Dowlinf,  81  N.  Y.  sny  intent  on  the  part  of  the  defendant  to 

478,  which  was  a  prosecution  tor  receiving  Mil,  e»en  if  it  were  true  that  the  milk  was 

stolen  goods,  after  tbe  Statu  had  proved  adulterated,  and  was  in  the  possession  of 

tbe  receipt  of  the  Roods,  the  defendsnt,  the  defendant  br  his  servant.     The  wagon 

ill  order  to  rebut  the  inference  of  guilty  of  the  defendant,  bearing  his  name  and 

knowledge  on   liis    part,    offered   to   show  bcidR  also  numliereri,  was  at  a  comer  of  a 

what  stalemnnt  the  thief  had  made  to  him  puMic  street  and  tilace  in  the  city  in  the 

at  the   time  he  purchased  tlie   property,  early  morning.     The    servant   of   the  de- 

with  respect  to  the  source  from  which  he  fendant  was  npon  it,  and  there  nwre  sev- 

had  got  It ;  and  aiich  statements  were  held  eral  cans  in  the  wagon.      From  one  of  the 

competent  evidence  by  the  Court  of  Ap-  cans,  which  was  an  eieht  quart  can,  the 

jwals.     So,   where   one  was  indicted   for  cnlleotor  of  milk  saniplea  took  a  sample, 

sellina  with  inteut  to  defraud,  it  was  held  which  was  the  alleged  adulterated  milk. 

that  the  fact  that  he  sold  this  projierty  he-  The  fact  that  tbe  wagon  was  that  of  the 

fora  it  had  become  bis  might  atford  a  le-  defendant,    the   place  where   it   was,   the 

flitimste  inference  ihat  it  was  fraudulent,  time  when  it  was  there,  the  condition  of 

Com.  t>.   Ree.1,  ISO  Mass.  89.      So,  where  the  cans  and  the  contents,  the  fact  that 

one  was  imlicted  for  having  adulterated  the  sample  collector  was  permitted,  with- 

milk  in  his  [HMsession  with  intent  to  sell,  out  objection  from  the  defendant's  servant, 

the  court  says  :  "  Even  if  it  be  conpeded  who   hud   tbe  wagon  and  its  contents  in 

that  the   milk,    which   the    defendant   is  charge,  to  tske  a  sample,  fnraiah  some  evi- 

charged  with   having   in   his    possession  dence  against  the  defendant  of  an  intent 

with  intent  to  *ell.  was  adulterated,  it  is  to  sell  the  milk,  which  the  jury  were  prop- 

tbe  contention  of  the  defendant  (and  this  erly  allowed  to  consider."    Com.  v.  Smith, 

is  the  only  point  atvued),  that  the  case  for  113  Mass.  171. 
the  goveiiimeut  affonled  no  evidence  of         (a)  But  where  a  party  is  Gharg«d  with 
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tbreateDiDg  letter,  the  meaDUig  and  intent  of  the  vriter  may  be 
shown  by  other  letters  written,  or  verbal  decIaratiooB  made,  before 
and  after  the  letter  in  question.^  So,  apon  a  trial  for  treason  in 
adhering  to  the  enemy,  and  proof  that  tlie  party  was  seen  among 
the  enemy's  troops,  evidence  of  a  previous  mistake  of  the  prisoner 
Id  going  over  to  a  body  of  his  own  countrymen,  supposing  them 
to  be  enemies,  was  held  admissible  to  show  the  intent  with  whicli 
he  was  afterwards  among  them.'  So,  also,  in  cases  of  homicide, 
evidence  of  former  hostility  and  menaces,  on  the  part  of  the 
prisoner  agaiust  the  deceased,  are  admissible  in  proof  of  malica' 
The  like  evidence  of  acts  and  declarations  at  other  timet,  in  proof 
of  the  character  and  intent  of  the  principal  fact  charged,  has  been 
admitted  in  trials  for  areon,*  robbery,*  (o)  libel,"  (i)  malicious 
mischief,^  forgery,'  (c)  conspiracy,*  and  other  crimes.  In  regard 
to  tlie  distance  of  time  between  the  principal  fact  in  issue  and  the 
collateral  facts  proposed  to  be  shown  in  proof  of  the  intention,  so 
far  as  it  affecta  the  admissibility  of  the  evidence,  no  precise  rule 
has  been  laid  dowu,  but  the  question  rests  in  the  discretion  of  the 
judge,  1"  Evidence  of  facts  transacted  three  months  before,"  and 
one  mouth  afterwards,^  has  been  received  to  prove  guilty  knowl- 
edge in  a  charge  of  fot^ry ;  and  evidence  of  facts  occurring  Sve 

1  Kez  D.  BoUnioa,  3  Leach,  C.  a  (4th  ed.)  740  ;  Haz  r.  Tocker,  1  Hood;,  C  C 
1S4 ;  Khc.  r.  Kain,  S  C.  &  P.  1S7. 

■  Mahn'B  Caae,  1  Dal.  33. 

*  1  PhiU  Ev.  iie. 

*  Reans  v.  Taylor,  6  Coi,  C.  C.  188. 

*  Rex  t.  Winkwortb,  4  C.  &  P.  144. 

*  Stuart  v.  Lovell,  2  Stark.  84 ;  Hex  «.  Pearce,  1  Peake's  Cat.  76.  The  nme  prin- 
ciple U  applied  [d  actioui  for  slander.  Ruswll  o.  Macnuister,  1  Campb.  49,  u. ;  Cllari- 
ter  e.  Bairrtt.  1  Peaka'e  Cas.  32 ;  Mead  i>.  Daubigny,  Id.  125  ;  Lee  v.  Hubod.  Id.  Ifl6. 

T  Rex  V.  H«n,  4  C.  &  P.  364  ;  kegina  v.  Dorset,  2  t\  t  K.  SOfl. 

■  Bei  9.  Wrlie,  12KUB.  on  Crimea,  403,  404  (3d  «i.)i  1  Naw  Bpp.  (4  Boa.  4  P.) 
92  ;  State  P.  Van  Ronten,  2  Penn.  672  :  Hem  v.  State,  5  Ham.  6  ;  Keed  a.  State,  IS 
Ohio.  217  t  State  v.  Williams,  2  Rich.  41S  ;  CommoDvealth  v.  Steams,  10  Met.  266  ; 
CnninionweaUh  v.  Martin,  11  Lugh,  746 ;  Rex  v.  HilUrd,  Boas,  fe  Ry-  245  ;  Rex  d. 
Tavrmer,  4  C.  ft  P.  41S,  n.  (a), 

*  Common WMltb  o.  Eaitman,  1  Cash.  189 ;  1  Leading  Crim.  Caaea,  264. 

10  Bex  r.  SalUbury,  2  Koaa.  on  Crimea,  77S  (8d  ed.j,  G  C.  &  P.  15G,  e.  o,,  bat 
note.  r. 

"  Rex  V.  Ball,  1  Campb.  324 ;  Ban.  «  R7.  1S3.  And  see  Rex  d.  Ball,  7  C.  «  P. 
426,  429. 

u  Rex  n.  Smith,  4  C.  &  P.  411. 

(f)  Proof  of  haviog  paswd  a  oonnter- 
sit  bill,  some  l£nie  prior  to  the  time  al- 

nadmisaible'     Farrar  v.  State,  2  Ohio    lei;^  in  the  indictment  on  trial  for  the 

St.  54 ;  fnut,  S  19,  and  anil,  vol.  L  {  63.       aauie    oCTpDce,    is   competeut.      Berth   t>. 
(a)  So  of  other  l«cnpta  of  stolen  gooda.    State,  IS  Ind.  434.     See  also  poal,  J  19 1 
Shriedl;  V.  State.  23  Ohio  St.  130.  ante,  toL  i.  8  ^  »- 

(t)  State  e.  ^ggi,  39  Conn.  498. 
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weeks  afterwards  has  been  rejected.'  (a)  It  baa  been  held,  tbat, 
in  the  case  of  subsequent  facts,  tliey  must  appear  to  have  some 
connection  with  the  principal  fact  charged.  Thus,  in  a  charge  of 
forgery,  evidence  of  the  tubgeguent  uttertT^  of  other  forged  notes 
was  held  inadmissible,  unless  it  could  be  shown  that  the;  were  of 
the  same  manufacture."  But  in  regard  to  the  previoua  uttering  of 
forged  notes  of  a  different  kind,  though  the  admisBibilitj  of  such 
evidence  baa  been  thonglit  questionable,  it  is  now  continually  ad- 
mitted. For  evidence  that  a  man  had  uttered  forged  notes  of 
different  descriptions  raises  a  presumption  that  he  was  in  the 
habit  of  procuring  forged  notes,  and  that  he  had  the  criminal 
knowledge  imputed  to  him.^ 

§  16.  SoTMol  intanta.  If  Several  intents  are  comprised  in  one 
allegation  in  the  indictment,  any  one  of  which,  being  consum- 
mated  by  the  principal  fact,  would  constitute  the  crime,  the  alle- 
gation is  divisible ;  and  proof  of  either  of  the  intents,  together 
with  the  act  done,  is  sufficient  So  it  has  been  held  in  the  case  of 
an  assault,  with  intent  to  abuse  and  carnally  know  a  female  child ;  * 
and  of  a  libel,  with  int«nt  to  defame  certain  magistrates  named, 
and  to  bring  into  contempt  the  administration  of  justice.*  So,  of 
an  alleged  intent  to  defraud  A,  where  the  proof  is  an  intent  to 
defraud  A  and  B." 

§  17.  Intent  to  b«  provod  m  aUogod.  The  intent,  moreover, 
must  be  proved  as  alleged.  If  the  act  is  alleged  to  have  been  done 
with  intent  to  commit  one  felony,  and  the  evidence  be  of  an  in- 
tent to  commit  another,  though  it  be  of  the  like  kind,  the  variance 
is  fatal.  Thus,  where  a  burglary  was  charged,  with  intent  to  steal 
the  goods  of  W.,  and  it  appeared  that  no  such  person  as  W.  had 
any  property  there,  but  that  the  intent  was  to  steal  the  goods  of 
D.,  the  alleged  owner  of  the  house ;  and  that  the  name  of  W.  had 
been  inserted  by  mistake,  instead  of  D.— it  was  held,  that  the 
indictment  was  not  supported-^  (6)     So,  if  it  be  alleged  that  the 

«  Rei  c.  Tttvemer.  4  G.  ft  P.  418,  n.  (a).  «  Ibid. 

•  Bayley  on  Bills,  81S  (8d  Am.  eA). 
<  lUz  V.  DawBon,  3  Stark.  SS. 

•  Rex  V.  Evans,  3  SUrk.  86. 

•  Veaae"e  Case,  7  Oreenl.  ISl. 

"•  R«x  r,  Jenlw,  2  Leach,  C.  C.  (4tli  ed. )  774 ;  2  East,  P.  C.  61*.  And  *m  Com- 
monwealth  v.  Sbair,  7  Hat  (Uuft.)  63^  G7.     A  prisoaer  wu  indioted  for  hATing  bni- 

(a)  5eeCoiii.D.Hortoii,SOny(UaM.),     bstttry  ig  not  within  ■  itatata  puniahiDft 

St>4.  it  ir  canaed  bj  an;  inatniTn«nt.  druft,  or 

(t)  Caoalng  an  abortiao  bj  ananlt  and    otlier  metna  iTb«t«Tet,  nnlcM  tiM  aaaaiUt 
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prisoner  cot  the  proeecutor,  with  intent  to  murder  or  disable  him, 
and  to  do  biiu  some  great  bodily  harm,  and  the  evidence  be  merely 
of  an  intent  to  prevent  a  lawful  arrest,  it  is  &  fatal  variance ;  un- 
less it  appears  that  he  intended  the  injury  alleged,  for  the  purpose 
of  preventing  the  arrest.' 

§  18.  Intent  to  Oefrand  a  putionlar  penou.  But  tn  the  proof 
of  an  intent  to  defraud  a  partieular  person,  it  is  not  necessary  to 
show  that  the  prisoner  had  that  particular  person  in  his  mind  at 
the  time ;  it  is  sufficient,  if  the  act  done  would  have  the  effect  of 
defrauding  him ;  for  the  law  presumes  that  the  party  intended  to 
do  that  which  was  the  natural  consequence  of  his  act.  Thus, 
where,  on  an  indictment  for  uttering  forged  bank-notes,  with  in- 
tent to  defraud  tlie  bank,  the  jury  found  that  the  intent  was  to 
defraud  wiioever  mi^t  take  the  notes,  but  that  the  prisoner  had 
in  fact  no  iutentiou  of  defrauding  the  bank  in  particular,  the  con- 


eutered  with  iutent  to  steal  mortgage-daeds.  [t  nu  tield,  that,  being  nubtiEtiiig 
BDcnrities  for  the  paynient  of  money,  niortftage-deeda  are  ekoaa  in  oeiion,  and,  as  such, 
wen  impToperly  described  aa  fffioia  and  cluCtela.  Hrgina  c.  Powell,  2  Denison,  C.  C. 
MS  ;  S  Cox  C.  C.  306  ;  U  Eng.  I^w  &  Eq.  12,  516.  There  is  a  class  or  ctuea  to  which 
this  [jrinuiiils  doea  not  apply.  !□  (.'oiunionwealtb  v.  Harlev,  T  Met.  (Maas.)  £06,  the 
•llcgHtiou  waa  of  a  uoospii-acy  to  cheat  and  deftand  a  particular  iDdividual  iiamvd  ;  and 
it  Tan  conlendeiL  that  a  geuenil  intent  to  defmud,  ir  it  operated,  when  carried  into  effect, 
to  defmid  B  particular  individual,  might  well  authorize  the  uharge  of  a  conspiracy  to 
defraud  sucli  penon,  though  that  indlTidnal  was  not  in  the  contemplation  of  the  par- 
tiea  at  the  time  of  entering  into  the  conspirvcy,  and  it  did  cot  appear  that  the  defend- 
ants fakil  agrerd  to  perpetrate  the  fraud  on  him  particularly.  But  it  was  held,  that 
proof  that  the  defendant  conspinsd  to  defraud  the  public  generally,  or  any  individual 
vhom  they  might  meet  and  be  able  to  defrand,  would  not  auatain  the  indictment, 
charging,  as  it  did,  a  conspiracy  to  defraad  the  individual  who  waa  named  in  the  in, 
dictmeut.  "Although  it  ii  generally  tine,"  said  Dewey,  J.,  iu  Commonwealth  v. 
Kellogg,  7  Cush.  (Mas. )  177,  "  that  the  party  is  to  be  held  to  have  intended  the  legiti- 
Dute  eflfect  of  his  acta,  and,  in  ordinary  cases  of  indictments  for  crimes,  it  would  be 
quite  anfficient  to  allege  and  prove  the  acta  to  have  beeo  committed  against  the  person 
or  property  of  the  individual  actually  injured  thereby,  yet  this  principle  does  not  fully 
apply  to  caees  like  the  praeent.  In  an  indictment  for  a  conapiracy,  the  criminal  offence 
is  the  act  of  conspiring  tofcetber  to  do  aome  criminal  act,  or  to  effect  some  object,  not 
in  itsetf  criminal,  by  criminal  means.  The  offence  may  be  committed  before  the  com- 
mission of  any  overt  acts.  The  gist  of  the  offence  being  the  consiiiracy  preceding  all 
nich  overt  acts,  the  purpose  of  the  conspiracy  shonJd  be  truly  stated.  If  it  was  a  gen- 
eral parpoae  t«  defraud,  and  not  aimed  at  any  particular  individual ;  if  the  person,  who, 
upon  the  commission  of  the  overt  actp,  would  be  defrauded,  was  onltnown,  —  then  it 
would  be  improper  to  apply  to  the  original  conapiracy  the  purpoae  to  defraud  the  pai^ 
who  was  eventually  defrauded,  but  not  within  any  previous  pnrpose  or  design  of  ttw 
eonapiratora,  or  in  reference  to  whom  the  conspiracy  Itself  had  any  ftpplicalion." 

1  Bex  V.  Boyce,  1  Moody,  C.  C.  20 )  Rex  v.  Duffin,  Buss.  &  Ky.  866 ;  Bex  o.  Gil- 
tow,  1  Moody,  C.  C.  86;  1  Lewin,  C.  C.  67. 

waa  wHh  the  intent  to  cause  the  abortion,  with  Intent  to  escape,  j 

aiatteiTv.  People,  76  III.  217.     But  harti-  statute  whici         ' 

iag  ■  hole  thniDgh  the  door  of  a  prison,  to  or  buminj 

without  intant  to  bnrn  the  hnildin^  bat  IS  Ala.  30. 
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victioii  was  held  right ;  for  it  is  an  Inference  of  law  that  the  party, 
in  such  cases,  intended  to  defraud  the  person  who  would  have  to 
pay  the  bill  or  note,  if  it  were  genuine ;  and  this  inference  is  to  be 
drawn,  although,  from  the  manner  of  the  execution  of  the  foi^ry, 
or  from  the  ordinary  habit  of  caution  on  the  part  of  that  person, 
it  would  not  be  likely  to  impose  upon  liim  ;  and  although,  from  its 
being  a  negotiable  instrument,  it  would  be  likely  to  defraud  others 
before  it  should  reach  him.' 

§  19.  Intent.  Corpus  delicti.  It  may,  in  Conclusion  of  this 
point,  be  observed,  that  though,  in  the  proof  of  criminal  intent  or 
guilty  knowledge,  any  other  aott  of  the  party,  contemporaneous  with 
the  principal  transaction,  may  be  given  in  evidence,  such  as  the 
secret  possession  of  other  foiled  notes  or  bills,  or  of  implements 
for  counterfeiting,  or  other  instruments  adapted  to  the  commia* 
sion  of  the  crime  charged,  or  the  assumption  of  diGFerent  nameSf 
or  the  like ; "  yet  such  evidence  regularly  ought  not  to  be  intro- 
duced, until  the  principal  fact,  constituting  the  carpus  delicti,  haa 
been  established,  (a) 

§  20.  Mistake  mod  Isnoranoe.  If  a  criminal  act  is  done  through 
mistake  or  ignorance  of  the  law,  it  is  nevertheless  punishable  ab 
a  crime.  Ignorance  of  the  municipal  law  is  not  allowed  to  ex- 
cuse any  one  who  is  of  the  age  of  discretion,  and  compos  mentis, 
from  the  penalty  for  the  breach  of  it ;  for  every  such  person  is 
bound  to  know  the  law  of  the  land,  regulating  his  conduct,  and 
he  is  presumed  so  to  da*(6)     "Ignorantia  juris,  quod  quisquis 

>  R«l  f.  Huagore,  Kaaa.  k  V.J.  SSI  ;  BayUy  on  BilU,  SI8  (Sd  Am.  «d.) ;  Shep- 
pftrd'a  CuH,  Buss,  t  Ky.  1S9 ;  Kef^iu  t>.  MarcuH,  2  Car.  &  Kir.  356. 

■  3«e  Bavley  on  Bills,  eiS,  610  (3d  Am,  ed.) ;  Kei  v.  tlillard,  Russ.  ft  Ry.  245 ; 
Rei  D.  Wyhe,  1  Npw  Hap.  92  ;  1  Leading  Criin.  Caae^  135  ;  Rei  i>.  Hongb,  Rius.  & 
Ry.  120 ;  Rex  v.  Harm,  7  C.  &  P.  i29  ;  tn/ra,  }  110. 

•  1  Hide,  P.  C.  42  ;  Doct  ASCud.  Dial.  2,  o  46  i  2  Co.  3  &,-  Bilbie  v.  LumUj,  3 
East,  46S  ;  Co.  LiL  Fret.  p.  36  ;  Broom's  Mucinu,  p.  122. 

la]  Where  tlw  prisoner  wu  indicted  competent,  or  any  oirenmstanoB  aoma  to 
for  tbe  murder  of  his  wife  by  poUon,  and  show  a  frandnlent  lilitposition.  People  d, 
there  was  evidence  of  his  criminal  inti-  Marion,  28  Mich.  31.  Other  eimiiar  false 
macy  with  the  wife  of  another  mail,  whnae  pretenceg  are  admiaaible,  in  an  inilirtment 
life  was  insured,  the  proee«da  of  which  for  cheating  by  fslsppretenoea.  The  Queeu 
insDrance,  on  his  death,  the  defendant  v.  Francis,  22  W.  B.  853. 
Boaoht  to  procure,  evidence  that  the  bus-  (b]  In  a  previous  diaoassion  of  this  so- 
hand  died  with  the  same  symptoms  as  the  called  presumption,  anU,  vol.  i,  S84,  it  haa 
defendants  wife,  and  that  he  had  been  been  shown  that  tbe  ground  of  the  rnla 
attended  by  the  defendant,  was  beld  inad-  does  not  Tpat  upon  anv  probability  (as  anv 
missible.  Shaffnert.  Com.,  73  Pa.  31  80  ;  real  prosumption  must),  since  not  onlv  it 
anit,in,  vol.  i.  jSS,  n.;  poM,  (213,  n.  there  no  nrobahility  that  all  men  know 'the 
On  the  charge  of  forgery  of  the  signature  of  law,  btit  it  ia  highly  improbable  that  more 
k  deed,  evidence  of  affixing  a  falsa  seal  is  than  ■  few  know  the  larger  part  of  the  law. 
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tenetur  scire,  oemiDem  excueat,"  is  a  maxim  of  law,  recognized 
from  the  earliest  times,  both  in  England  and  throughout  the  Roman 
empire.  Thus,  if  a  man  thinks  he  has  a  right  to  kill  a  person 
outlawed  or  excommunicated,  and  does  so,  it  is  murder.'  And 
the  rule  is  applied  to  foreigners  charged  with  criminal  acts  here, 
vhich  they  did  not  in  fact  know  to  be  such,  the  acts  not  being 
criminal  in  their  own  country.^ 

§  21.  Mlatake  of  tuot.  Ignorance  or  mistake  of  fact  may  in 
some  cases  be  admitted  as  an  excuse ;  aa,-  where  a  man  intending 
to  do  a  lawful  act,  does  that  which  is  unlawful.  Thus,  where 
one,  being  alarmed  in  the  night  by  the  cry  that  thieves  had 
broken  into  his  house,  and  searching  for  them,  with  his  sword, 
ja  the  dark,  by  mistake  killed  an  inmate  of  his  house,  be  was 
held  innocent*  So,  if  the  sheep  of  A  stray  into  the  flock  of  B, 
who  drives  and  shears  them,  supposing  them  to  be  his  own,  it  is 
not  larceuy  in  B.*  This  rule  would  seem  to  hold  good,  in  all 
cases  where  the  act,  if  done  knowingly,  would  be  malum  in  se. 
But  where  a  statute  commands  that  on  act  be  done  or  omitted, 
which,  in  the  absence  of  such  statute,  might  have  been  done  or 
omitted  without  culpability,  ignorance  of  the  fact  or  state  of 
things  contemplated  by  the  statute,  it  seems,  will  not  excuse  its 
violation.  Thus,  for  example,  where  the  law  enacts  the  forfeit- 
ure of  a  ship  having  smuggled  goods  on  board,  and  such  goods 
are  secreted  on  board  by  some  of  the  crew,  the  owner  and  officers 
being  alike  Innocently  ignorant  of  the  fact,  yet  the  forfeiture  is 

1  t  Bl.  Comm.  27  ;  Plovd.  S43.  '*  Be^U  rat,  juris  (fnidem  ignorantmm  cniqne 
Docere  facti  vera  ienorantuiin  con  noc«T«."  Dig.  lib.  S2,  tit.  6,  1.  0.  Loni  Dole  ez- 
pmEe*  it  in  broailer  terma  :  "  IgnonmHa  eoruni,  qiiu  qnis  scire  tenetaT,  noa  excD- 
Mt."  1  Hale,  P.  C.  43,  This  rule,  in  ita  applicatioii  in  civil  tramactiona,  vaa 
dincnsaed,  with  (mat  depth  of  re»e»n;h,  by  the  leaiiied  counsel,  in  Haven  v.  Foater, 
B  Pick.  (Mbbb.)  112.  It  is  founded  in  the  aecessitiea  of  civil  fcoTHrnnient,  and  the  dan- 
gerous eittut  to  wbich  the  excuse  of  ignorauca  might  othemise  be  carried. 

*  Rfx  V.  Enop,  7  C.  J[  P.  4S6. 

*  Uvett's  Cane,  Cro.  Car.  63S  ;  1  Bale,  P.  C.  42. 

*  1  Hale,  P.  G.  607.  Aud  see  Regina  r.  Riley,  17  Jur.  18B  ;  1  Pearc«,  C.  C.  149  | 
14  Eog.  Ltw  &  Eq.  Mi  ;  ii^fira,  tit  Larceny,  S  l^B,  and  notes. 

andhltrHyimprobaHelhatanynianknows  nM,  1  Oall.  C.  C.  63  ;  IT.  8.  o,  Anthony, 

tb«  whole  of  the  law.     The  trne  meaning  11  Blatrhf.  C.  C.  300  ;  Com.  ».  Bagley,  7 

of  the  rule  U  evident  [n  ito  Utin  fonn.  Pick.  (Mass.)  270  ;  Brent  v.  State,  48  Ala. 

Ijnorantia  li^a  neminoro  excosat,  i.  «.,  297. 

Ifinorance  of  the  Uw  excuses  no  one.     It  For  tbe  limits  of  the  application  of  thu 

ia  a  rule  of  policy  founded  on  the  difficalty  mle,  see  Reg.  o.  Mayor  of  Tewfesbnry,  L. 

of  adminiatrring  justice,  if  the  eicDse  of  B.  8  Q.  B.  626  ;  and  Hr.  Greene's  note  to 

ignonnce  vere  pleadable,  and  does  not  ad-  U.  S.  v.  Anthony,  2  Cr.  l^w  Bep.  21B. 
mit  of  evidenee  in  rebuttal.    U.  S.  o.  Leai- 
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incurred,  notwithetandiDg  their  ignorance.  Such  is  aleo  the 
case  iu  regard  to  manj  other  fiscal,  police,  and  other  laws  and 
regulations,  for  the  mere  violation  of  which,  irrespective  of  the 
motives  or  knowledge  of  the  party,  certain  penalties  are  enacted; 
for  the  law,  in  these  cases,  seems  to  bind  the  party  to  know  thd 
facts  and  to  obey  the  law  at  his  peril,  (a) 

§  22.  Proof  of  namm.  As  it  is  required,  in  indictments,  that 
the  names  of  the  persons  injured,  and  of  all  others  whose  exist- 
ence is  legally  essential  to  the  charge,  be  set  forth,  if  known,  it  is, 
of  course,  material  that  they  be  precisely  proved  as  laid.  Thus, 
the  name  of  the  legal  owner,  general  or  special,  of  the  goods 

{a)  It  ia  adultery  to  many  asain  whila  vendor  does  not  know  that  it  ia  intoxicat- 
tbe  lavful  hnstand  U  alive,  ■Ithoojch  be-  iag.  Com.  o.  Boynton,  2  Allen,  ISO  ;  Com. 
lieved  to  be  dead.  Com.  v.  Maah,  T  Met.  v.  Goodman,  97  Mass.  117  ;  Com.  d.  Ual- 
(Mass.)  472.  It  U  an  otTenca  to  sell  an  lett,  103  Mass.  4S2.  Under  a  atatata  pro- 
article,  the  sale  of  which  is  prohibited,  al-  hibiting  the  selling,  or  keeping  for  aale, 
thoogti  the  seller  does  not  know  that  it  ia  naphtha,  under  any  aasamed  name,  it  was 
the  prohibited  article.  So  held  as  to  veal  h.;!d  that  it  made  no  diOerence  that  tha 
(Com,  V.  Baymond,  97  Mass.  567)  ;  as  co  nccuaed  was  uot  aware  that  the  article  sold 
intoxicating  liquor  (Com.  r.  BaynUin,  2  was  naphtlia,  but  believed  it  to  be  sonie 
Allen  (MaiiB.),  ISO)  ;  as  to  oil  (Houiigun  other  oQ.  Com.  c.  Wentworth,  IIS  Mass. 
V.  Nowell,  110  Muss.  470  ;  Com.  v.  Went-  441.  So,  where  a  party  is  charged  with 
worth,  118  Moss.  441) ;  aa  to  millt.  Com,  furnishing  liijuors  to  minora,  or  fw  per- 
V,  Waite,  II  Allen  (Mass.),  2fl4.  So  mitting  a  minor  to  play  billiards  in  bis  sa- 
where  an  act  contrary  to  thn  statute  —  loon,  his  ignorance  of  the  minor's  a^^  can- 
maluia  prohibitum  —  is  done  without  no!  shield  him.  'Com.  v.  Kmmons,  08 
knowledge  of  the  criminal  ingredient  in  the  Mass.  6.  So,  olao  (/u  re  Carlson's  Liceosa, 
act,  as  prehibitinga  person  under  a  certain  127  Pa.  330),  although  the  appearance  of 
age,  withoDt  knowledge  of  the  age,  to  play  the  purchasers  indicated  that  they  were  of 
billiards.  Com.  v.  Emmaos,  9S  Mass.  S.  full  age,  and  as  a  precaution  before  selling. 
Bat  see,  omfrii,  Stem  v.  State,  S3  Ga.229  ;  the  barkeeper  aake< I  their  age,  and  each  re- 
Heane  d.  Garten,  2  El.  &  £1.  60  ;  Cutter  sponded  that  he  was  of  fuU  age.  To  the 
f.  State,  SS  N.  J.  125.  In  a  recent  ease  same  aHect  aiv  Com.  v.  Sellers,  130  Pa.  St, 
in  Pennsylrania  (Com.  e.  Wews,  139  Pa.  32 ;  Com.  if.  HoUtine,  132  Pa.  St  857 ; 
St.  250),  it  is  said  that  whether  a  crim-  and  Com.  o.  Zelt,  138  Pa.  St  615  ;  Cora, 
inal  intent,  or  a  guilty  knowle.lge,  is  a  u.  Weiss,  1S9  Pa.  St.  262.  So,  in  ntftard 
necessary  iogredient  of  a  statutory  offence,  to  selling  intaxicatin)?  liquors,  it  boa  been 
is  a  matter  of  construction.  The  question  repeatedly  decided  that  guilty  knowledge 
for  the  courts  to  decide  is  whether  or  not,  that  one  is  acting  in  violation  of  law  is  not 
from  the  laugusge  of  the  statute,  and  in  essential  to  the  offenc*  of  vmlawfully  sell- 
view  of  the  manifest  purpose  and  design  of  ing  intoxicating  liquor  ;  and  that  whoever 
the  same,  the  legislature  intended  that  the  has  a  license  is  bonnd,  at  hia  jieril,  In  keep 
legalitv  and  illegality  of  the  sale  should  within  the  terms  of  it.  Com.  e.  Uhrig, 
depend  upon  the  ignorance  or  knowledge  138  Mass.  492;  Com.  v.  Finnegan,  124 
of  the  narty  ohargad.  Under  a  statute  in  Mass.  824;  Roberge  v.  Burnham,  124  MaM. 
M^saachusalts,  prohibiting  the  gelling,  277  i  Com.  n.  Emmons,  B8  Mass.  (I.  So, 
keening,  or  offering  for  sale,  of  adulterated  where  by  statute  the  sale  of  liquor  to  an 
milk,  it  was  held  that  the  penalty  wsa  in-  intoiicaled  person  is  forbidden,  the  statute 
Burred,  although  the  sale  was  made  with-  does  not  make  gnilty  knowledge  by  the 
out  any  knowledge  of  the  adulteration,  as  defendant  one  of  the  elements  of  the  of- 
nhen  the  seller  hod  bought  the  milk  for  fence  ;  it  ia  immaterial  whether  the  defen- 
pnrerailk.  Com.  v.  Farren,  9  Allen,  489;  dant  knew  that  the  person  to  whom  hesold 
Com.  IT.  Nichols,  10 Allen,  199.  Itissettled  waa  intoxicated.  Com.  v.  Julius,  118 
law,  that  the  statutes  against  gelling  in-  Maas.  184. 
toiicating  liquors  are  vioUted,  although  the 
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stolen  or  intended  to  be  stolen,  muat  be  alleged  and  proved. '  (a) 
And  if  the  person  be  described  as  one  wbose  name  is  to  the 
jurors  unknown,  and  it  be  proved  that  he  was  known,  the  vari- 
ance is  fatal,  and  the  prisoner  Till  be  acquitted.^  But  this 
averment  will  be  supported  by  proof  that  the  name  of  the  person 
could  not  be  ascertained  by  any  reasonable  diligence.  >  If  there 
be  two  persons,  father  and  son,  of  the  same  name  and  resident 
of  the  same  place,  the  father  will  be  understood  to  be  designated 
in  the  indictment,  unless  there  be  the  addition  oi  junior,  or  some 
other  designation  of  the  son.*    And  if  the  person,  who  was  the 

1  Bei  V.  Jenks,  2  Eut,  P.  C.  B14  ;  2  Leacb,  C  C.  (4tb  ed.)  744  ;  Com mou wealth 
p.  Cliffor.1,  8  Cuah.  (Mass.)  216  ;  infra,  tlL  Larceny, 

•  Rpi  r.  Walker,  3  L'ampb.  284  j  Rei  K.  Bobiuson,  I  Holt,  N.  P.  EBG.  But  aM 
Hulstiaid's  Case,  5  Leisli,  7S4. 

•  Rrpua  t.  Canipbell,  1  C.  A  K.  82  ;  Kegins  v.  Strond,  Id.  187- 

•  In  Hex  V.  Pea<-«,  3  U.  k  A]d.  619,  1  Leading  CHm.  Caxn,  226,  it  was  held,  that, 
on  the  trial  of  an  indictment  for  an  aaaault  npoa  £.  E.,  it  ii  sufficient  to  prove  that  an 
BXMult  *vi  committed  upon  a  persou  of  that  came,  although  it  appeared  that  two 
I>moita  hitd  the  aeme  Dame,  —  E.  E.,  the  elder,  and  E.  E.,  the  younger.  In  State 
r.  Vittum,  9  N.  H.  619,  the  indictment  ellcgBd  that  the  defendant  committed  adultery 
with  one  L.  W.,  vithoLit  any  further  designation.  It  appeareil  that  Uiere  were  in  that 
town  two  individuals  of  that  name,  father  and  son,  and  that  the  aoQ  used  the  addition 
of  "jnnior"  tv  his  name,  and  was  thereby  well  known  and  diatiuKuiehed  from  hia 
father.  It  was  held,  that  the  derendatit  had  the  right  to  imdentand  that  the  offence 
ttaa  charged  \a  have  been  committed  with  the  father,  and  that  eTideiir«  of  adulter; 
with  the  Bon  was  not  admisaible  in  evidenee.  In  Hndgaoii'B  Cane,  1  Leirin,  C.  C.  28S 
(1831),  the  firiaoiier  was  indicted  for  atealing  a  borw,  the  property  of  Joshua  Jtnuings. 
It  appeand  in  eridcDce,  that  the  horse  was  the  projH'rty  of  Joiibua  Jenniu|ip,  the  aon 
«f  Joshua  Jenniiign,  the  father.  For  the  prisoner  it  was  objected,  that  the  penon 
named  in  the  indiotment  must  be  taken  to  be  Joahua  JeuuingH  the  elder.  But  Parke, 
J.,  on  the  authority  of  Bex  e.  Peace,  overruled  the  objection.  The  same  point  was 
•itcrwanls  ruled  on  the  same  authoritv  in  Bland's  Case,  York  Summer  Asaizea  {1832], 
In  BolUnd.  B.  See  1  Lewin,  C.  C.  2S6.  In  a  recent  case  in  Maine,  the  same  objec- 
tion was  taken  as  in  Rex  v.  Peace,  and  overruled.  State  t.  Grant,  £2  tie.  171. 
In  thin  case,  which  was  an  indictmeot  for  larceny,  the  ^ro[>erty  charged  to  have  be«n 
stolen  was  alleged  to  have  been  "  the  ]'ror>erty  of  one  Luaebius  Emerson,  of  Addiaan, 
in  The  eonnty  of  Wa.>biligton."  The  evidence  waa,  that  there  were,  iu  tbnt  ti,wu,  two 
persons,  fnther  and  «on,  and  that  the  property  belonged  to  the  son,  who  haii  uaiially 
written  bis  name  with  the  wnrd  "junior"  attached  to  it.  Ami  it  «bb  belli,  that  junior 
is  no  part  of  a  name,  and  that  the  ownership,  ns  alleged  in  the  indictment,  was  siifG- 
ciently  proved.  In  an  indictment  for  perjury,  a  suit  in  the  Ecclesiastical  Cotirt  was 
aUteil  to  have  been  dejiending  between  A.  B.  and  C.  D.  The  proceedingH  of  the  suit, 
vbeii  produced,  were  between  A.  B.  and  C.  D.,  the  elder,  and  it  was  held  that  there 
wa«  no  varian't.  Rex  v.  Bailey,  7  C.  ft  P.  264.  In  this  case.  Williams,  J.,  referred 
to  a  manotcript  caxe  before  Lawrence,  J.,  where  it  was  alleged  that  there  was  an  in- 
dictment against  A.  B.  and  C.  D.  at  a  fgrmer  time  ;  and,  on  the  record  being  pio- 
doced,  it  a)>peai«l  that  it  was  an  indictment  against  A.  B.  and  C.  D.,  the  younger, 
and  the  variance  was  held  to  be  fatal  In  assumpsit  on  a  promissory  note  made  by 
the  defendant,  payable  to  A.  B.,  and  in<lor«ed  by  A.  B.  to  the  plaintiff,  it  appeared 
that  there  went  two  iwrmns  of  the  aame  name,  father  and  ton,  and  there  was  no  evi- 
dence to  show  to  which  of  them  the  note  hail  been  given  ;  hut  it  appeared  that  the 
iodonement  wm  in  the  handwriting  of  A.  B.,  the  son.  It  wa«  belli,  that  although 
prima  faeit  the  praanmption  that  A.  B.,  the  father,  waa  nieont,  that  presumption  wnt 
tebntted  by  the  aoD's  indonanent.  Stebbing  c.  Spicer,  8  C.  B.  827.  See  also  Eincaid 
t.  Howe,  10  Han.  206. 

(a)  Beglna  v.  Twle,  8  Jtu.  x.  i.  420 ;  B.  a  40  Bag.  LawAEq.  ESS. 
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subject  of  the  crime,  be  described  with  iinneceBaary  particularity 
as,  ill  a  charge  of  polygamy,  by  marrying  "R  C,  widow,"  thiB 
is  a  matter  of  essential  .description,  to  be  strictly  proved;^ 
though,  in  the  description  of  the  prisoner  herself,  as  being  "the 
wife  of  A.  B.,"  these  words  have  been  held  immaterial  to  be 
proved,^  (a)  The  name  of  the  pritoner  needs  no  proof,  unless  a 
miBuomer  is  pleaded  in  abatement,^  in  which  case  the  substance 
of  the  plea  is,  that  he  is  named  and  called  by  the  name  of  C.  D., 
and  ever  since  the  time  of  hia  birth  has  always  been  named  and 
called  by  that  name ;  with  a  traverse  of  the  name  stated  in  the 
indictment.  The  affirmative  of  this  issue,  which  is  on  the  pris- 
oner, is  usually  proved  by  production  of  the  certificate  of  his 
baptism,  with  evidence  of  hia  identity;  or  by  parol  evidence 
that  he  has  always  been  known  and  called  by  the  name  alleged 
in  his  plea,  and  not  by  the  name  stated  in  the  indictment. 
This  plea  is  usually  answered  by  replying  that  he  was  and  is  as 
well  known  and  called  by  the  one  name  as  by  the  other.  But  to 
prove  this,  evidence  that  he  has  once  or  twice  been  called  by  the 
name  in  the  indictment,  will  not'Stiffice.*(&)     Should  the  defend- 

1  Rei  V.  Deeley,  4  0.  4  P.  579  |  I  Moody  C.  C.  803.  Thp  contrary  had  boeii  ruled 
lit  the  aulzes,  iu  the  deuription  of  the  owner  of  goods  stoleu.  Kei  s.  O^Me,  2  C.  & 
P.  230.     And  see  Rm  ».  Tennent,  4  C,  4  P.  530,  n. 

*  C'ommantreBlth  v.  Lewis,  1  lilec  (Maaa.)  151.  See  further,  on  the  sahject  of  tliii 
Bfction,  antt,  vol.  i.  J  S5.  In  the  following  cases  of  infantii^ide,  a  vHriance  ia  iii'oi'iiig 
the  child's  Dime  wni  held  fnUl  :  CUrk's  Cue,  Rma.  4  Hy.  358 ;  Regina  v.  Stroad, 
1  C.  *  K.  187  ;  2  Uoociv,  C.  C.  270. 

*  If  the  defendant  pleaiii  not  sniltj,  lie  cannot  ftftfrwarde  plend  in  nbatement. 
Turns  v.  Camnionvealth,  t  Met.  (ifaas.}  235;  Commonwealth  d.  Dedham,  Ifl  Maes. 
18B. 

*  Meatayer  «.  HeiK,  S  U.  fc  S.  4S3,  per  Ld.  Ellenborongh. 

(d)  InmanyStatea,  however.at  Ihepre-  if  the  defendant  cannot  he  the^e^y  prpja. 

•ent  dity  variance  iu  namei  is  made  biiibti-  diced   in  hia  defence  on  the  n1erit^  direct 

dable.    Thus,  in  New  York  the  lecirfaturo  the  indictment  to  be  amended  according 

has  in  this  manner  iaIerpoMd,  and  an  in-  to  the  proof,  find  after  anrh  nmeiidment,  the 

dictmont  ii  auScJent  ir   it  containa  the  trial  is  to  proceed  in  the  same  manner,  and 

title  of  the  action,  apecifying  the  name  of  the  venliet  and  indninent  have  the  oamB 

the  court   ti)  which  it  is  presented,   the  effect,  as  if  the  indictment  had  originally 

naiiiea  of  the  parties,  and  a  plain  and  ton-  been  fmnieii  in   its  nnn-nded  fnmi.      (Id. 

cUe  statement  of  the  act  constitutluK  the  }$  2flS,  2B4,  205).    People  t>.  Johnson,  104 

dime;  and  the  Coda  nrovidea  that  when  N.  Y.  216. 

the  otfence  involpei  the  commiiwion  of  a  [b)  In  Rockwell  n.  State,  12  Ohio  St. 

private  injury,  and  la  deacribed  with  auffl-  427,  where  the  plaintiff  was  indinted  by 

cient  certainty  in  other  respects  to  identify  the   name   of  0.  Alnnzo    Rockwell,    and 

the  act,  an  erroneona  allegation  as  to  the  pleaded  iu  abatement  that  hia  name  was 

Braon  injured  is  not  material  (Code  Crim.  Oiville   A.  Rockwell,   it   was   held   that 

or.  }}  275,  281),  and  declare*  that  when  proof  that  he  osuslly  signed  his  name  and 

ujiou  tlie  trinl  of  an  indictment,  a  variance  whs  genemlly  called  0,  A.  Rockwell,  and 

between  its  allegations  and  the  proof,  in  re-  that  certain  of  hia  relativoe   called  him 

ipMt  to  the   name  of  any   person,   ahatl  Aldnzo,  waa  inanfflcient  to  sustain  a  repli- 

appwr,  the  court  may,  in  ita  judgment,  cation  that  he  wu  aa  well  known  by  tha 
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ant  in  his  plea  also  state  that  he  was  haptized  by  the  name  he 
alleges,  it  has  been  held,  that  the  allegation  is  material,  and  that 
he  mast  prove  it'  But  this  may  perhaps  be  questioned,  as,  in  the 
ordinary  mode  of  pleading,  it  would  be  but  matter  of  inducement 
to  the  principal  allegation ;  namely,  that  he  in  fact  had  always 
borne  a  difFerent  name  from  that  by  which  he  was  indicted.^ 

§  23.  SnbBtanofl  of  Uaua.  It  may  be  added  in  this  place,  as 
a  mle  equally  applicable  in  criminal  as  in  civil  cases,  that  the 
tvhttance  of  the  issue  must  be  proved.  This  rule  has  already  been 
discussed  in  a  preceding  volume.' 

§  24.  BnTd«n  of  prooL  The  same  may  be  observed  as  to  th» 
burden  of  proof,  the  rules  in  regard  to  which  have  been  stated  in 
the  same  volmne.* 

>  Holman  r.  Waldan.  1  Sallt.  0 ;  Welekor  v.  Le  Peletier,  1  Campb.  *7B. 

»  CLitty  on  PIbbiI  B02,  1142  ;  1  Stark.  Et.  888,  S80,  cum  nU. 

■  See  anU,  vol.  i.  part  2,  c.  2,  per  UA.  %\  6S-73. 

*  Sec  anie,  vol.  i.  part  2,  c.  3,  {$  71-3].  CommoDwealth  «.  McEie,  1  Gtaj  (Mum.), 
61  ;  1  Leading  Crim.  Cases,  847,  and  d.  Tbe  queation  as  to  the  burden  of  praving 
the  negative  avemeat  of  diaquallGcation  in  the  drfpniiant,  arising  from  his  imnf  ^ 
lieenMc  to  <lo  tbe  act  compUinBd  of,  iraa  fuUj  counidered  iu  Conimou wealth  n.  Thur- 
\ow,  24  Pick.  (Mass.  J  374,  wbicli  vita  an  indictment  for  lelling  spiritaons  liquore  with- 
pnt  license.  TUe  CliiefJuetice  delivered  the  judgment  of  the  court  upon  this  point 
in  the  folloiring  tenua  :  "  The  last  exception  neceBSary  to  be  coosiiiered  is,  that  the 
conrt  ruled  that  the  prosecutor  need  give  no  evidence  in  aupport  of  the  negative  aver- 
ment, that  the  defendant  was  not  duly  licensed  ;  thei-eby  tliroi\iuG;  on  him  the  bar- 
den  ot  proving  that  he  HTW  licensed,  if  be  intends  to  rely  on  that  fact  by  wav  of 
defence.  The  court  entertBliieil  no  doubt  that  it  is  necessary  to  aver  in  the-  indict. 
ment,  aa  a  aubstantive  part  of  the  charge,  that  the  defendant,  at  the  time  of  selling, 
was  not  duly  licensed.  Hon  far,  and  whether  under  varions  circunistpnces,  it  is  uecea- 
■ary  to  prove  such  negative  BTertnent,  is  a  question  of  great  difGculty,  upon  which 
there  are  confiicting  authorities.  Cases  may  be  suggested  of  grest  difficulty  (in  either 
•ide  of  the  genera]  qnestfon.  Snpi^ose,  cnder  the  Englibh  game  lavs,  an  unijualilied 
penon  prosecuted  for  shooting  game  without  the  license  of  tlir  lord  of  the  manor,  and 
after  the  alleffed  offence  and  before  tbe  trial  the  Ion)  dies,  and  no  proof  of  license, 
which  ni&y  have  been  by  parol,  can  be  given  :  shall  he  be  convicted  fur  n-ant  of  such 
affinnatiTe  proof,  or  shall  the  prosecution  fail  for  want  of  proof  tn  nesRlive  it  I  Again, 
miTipow  nnder  the  law  of  this  Commonwealth  it  were  made  penal  for  any  person  to 
■pII  goods  ■>  a  hawker  and  pedler,  without  a  license  from  the  selectTnen  of  some  town 
in  tbe  Commonwealth.  Suppose  one  prosecuted  for  the  penaltv,  and  the  indictment, 
ss  here,  contains  the  negative  averment,  that  he  was  not  dnly  licensed,  to  support 
tbU  negative  averment,  tbe  selectmen  of  more  than  three  hundred  towns  munt 
be  callni.  It  may  be  said  that  the  difficulty  of  obtaining  proof  is  not  to  supersede 
the  necosnity  of  it,  and  enable  a  party  having  the  bnrden  to  succeed  without  proof- 
This  is  trap  ;  but  when  the  proceeding  is  upon  statute,  an  eitreme  difficulty  of  ob. 
taining  proof  on  one  side,  amanntinft  nearly  to  impracticability,  and  great  facility 
of  furnishing  it  on  the  other,  if  it  exists,  leads  to  a  strong  inference,  that  each  course 
WM  not  intended  by  the  legislature  to  be  required.  It  would  no  doubt  be  competent 
for  the  legi.>Utnre  so  to  frame  a  atatate  provision  as  to  hold  a  party  liable  to  the  penalty, 
who  should  not  produce  a  lireose.  Besides,  the  common-uw  rules  of  evidence  are 
founded  upon  good  ««ns«  and  ezperiencB,  and  sdnpted  to  practical  use,  and  ought  to 

finit  name  aa  the  last.    See  also,  as  bearing    Coin.  v.  Brigbani.  147  Mass.  tlS  ;   Com. 
Dpcm  the  question  of  the  name  of  the  pris-    v.  Watren,  IAS  Mast.  G6G. 
ono',  Alexander  ».  Com.,  lOG  Fa.  St  S ; 
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§  25.  Charaotar.  UpOQ  the  admissibility  of  evidence  of  char- 
acter, whether  of  the  prisoDer  or  of  the  party  on  whom  the  crime 
is  alleged  to  have  been  committed,  there  has  been  some  fiuctua- 
tion  of  opiDion.  Evidence  of  the  prisoner's  good  character  was 
formerly  held  to  be  admissible,  infavorem  vitce,  in  all  cases  of 
treason  and  felony ;  but  this  reason  is  now  no  longer  given,  the 
true  question  being,  whether  the  character  is  in  issue.  "  I  can- 
not,  in  principle,"  said  Mr.  Justice  Patteaon,  "malie  any  dis- 
tinction between  evidence  of  facta  and  evidence  of  character. 
The  latter  is  equally  laid  before  the  jury,  ae  the  former,  as  h%- 
ing  relevant  to  the  question  of  guilty  or  not  guilty.  The  object 
of  laying  it  before  the  jury  is  to  induce  them  to  believe,  from  the 
improbability  that  a  person  of  good  character  should  have  con- 
ducted himself  as  alleged,  that  there  is  some  mistake  or  misrep- 
resentation in  the  evidence  on  the  part  of  the  prosecution,  and  it 
is  strictly  evidence  in  the  caae.''^  The  admissibility  of  this  evi- 
dence has  sometimes  been  restricted  to  doubtfvX  cases;^  but  it  is 

be  BO  RppUed  u  to  accomplish  ths  par^oBei  Tor  which  they  irere  framed.  Bnt  the 
court  hHve  not  thought  it  Qecssg&rj  to  decide  the  grneral  question  ;  cases  may  be  iffectnl 
ty  special  circumsuiicea,  giving  tisa  to  duitiQctiotia  applicable  to  them  to  be  cjinsid- 
ered  S9  the/  arise.  In  the  present  case,  the  court  are  uf  opinion  that  the  prnsecntor 
was  bound  to  prodace  prima  fade  evideDce  thst  the  defendant  was  not  licrnsed,  and 
that,  110  evidence  of  that  avenueDt  having  been  given,  tbu  verdict  ought  to  be  set 
•aide.  The  general  rule  is,  that  all  the  averments  neciMsary  to  constitute  the  suhatan- 
live  offence  must  be  proved.  If  there  is  any  ef  ceptioQ,  it  ia  from  neeeaaity.  or  that 
great  dLtGcultv,  amounting,  jiiacticallj,  to  such  necessity  ;  or,  in  other  words,  nbere 
one  party  could  not  show  the  negative,  and  where  the  other  could  with  perfect  ease 
show  the  affirmative.  But  if  a  party  is  licensed  aa  a  retailer  under  the  statutes  of  the 
Commonwealth,  it  mast  have  been  dona  by  the  county  contniiaaionera  for  tlie  county 
where  the  cause  is  tried,  and  within  one  year  neit  previous  to  the  a!lRg«d  oBencs. 
The  county  commissionem  have  a  clerk,  anil  are  required  by  law  to  keep  a  record,  oc 
memorandum  in  writing,  of  their  acts,  incluiiin^  the  granting  of  licenses.  This  proof 
ia  eqiiBlly  accessible  to  both  parties.  The  negative  averment  can  be  proved  with  great 
facility,  anil,  therefore,  in  conformity  to  the  general  rule,  the  proaecutor  ought  to  pro- 
duce It,  before  he  in  entitled  to  oak  a  jury  to  convict  the  party  accused.  21  Pick. 
(Uass, )  380,  381.  This  point  haa  since  been  settled  otherwiK,  in  Maaaachusetta,  bv 
BUt.  1S44,  c.  102,  which  devolves  on  the  defenr'ant  thebnrden  of  proving  the  license.(a) 

1  Rpx  i>.  Stonnard,  7  C,  4  P.  878.  ^VilliaIn^  J.  concurred  in  this  opinion.  And 
so  ia  the  law  in  Scotland.  Alison'a  Pract  p.  828.  The  same  view  was  taken  by  that 
eminent  jurist,  Chief  Juatiea  Paraons,  of  Massachusetts,  who  thought  that  the  prisoner 
ought  to  be  allowed  to  give  his  general  character  in  evidence,  in  all  criminal  caaes.  Com- 
monwealth 0.  Hardy,  2  Mass.  317.  The  other  judges  concurred  in  admittiog  the  evi- 
dence in  that  case,  in/avorem  vUce,  it  being  a  trial  for  murder  ;  but  were  not  prepared 
at  that  time  to  go  further.  And  see  Sute  v.  Wells,  Coze,  424  ;  Wills  on  Cir.  Ev. 
p.  181;  Commonwealth  u.  Webster,  6  Cush.  (Mass.)  824,  826i  Wharton'a  Am. 
Crim.  Uvir,  pp.  283-237  (2d  ed.). 

'  United  SUlea  v.  Boudenbodi,  1  Baldw.  614.     And  see  Rex  v.  Daviaon,  31  How. 

(a)  See  also  Oen.  Stat.   1860,  o.  ISO.  Honr.  842)  ;  and  tn  Maine  (Sute  v.  Cro. 

So  it  is  held  at  common  law  in  North  well,  SG  Me.  171);  and  inIndIann(Shearer 

Carolina  |State  v,  Mnrriaon,  SDev.  288)  ;  v.    State,  7  Blaokt   88.)     And  see  antt, 

ud  in  Eeatnckr  (Haakill  v.  Coca.,  8  B.  voL  L  {  81  «• 
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conceived  that  if  the  evidence  is  at  all  relevant  to  the  issue,  it  is 
not  for  the  judge  to  decide,  before  the  evidence  is  all  exhibited, 
Thether  the  case  is  in  fact  doubtful  or  not;  nor  indeed  after- 
wards; the  weight  of  the  evideuco  being  a  question  for  the  juiy 
alone,  {a)    His  dut^  seems  to  be,  to  leave  the  jury  to  decide, 

1  Cir.  Ev.  p.  181  i  State  v.  McDaniel,  S 


(a)  The  beat  easei  now  vhollj  inpport  jnrj  said  that  evidsnce  of  good  character 

tbeautlior'BatatemeDttliateviiieiiueofgood  "  muy   turn   the  scale  nhera   tliera  is  a 

diancter  miiBt  be  tonsidBreJ  in  all  taiies,  if  I'easoiiablB  doabt  as  to  the  degree  or  grade 

it  ia  introduced.    This  |>oint  was  di«cuHaed  of  the  ciimf,"  the  Conrt  of  A]ipeal  huTding 

iu  ■  caxe  in  Pennaylvauia  as  follows  :  "  lu  tlmt  this  wording  preveotEd  tbe  jury  from 

tbecaK  of  Heina  c.  Cum.,  SI  Fa.  St  US,  considering  the  eridence  of  nK>d  character 

we  held  that  eridence  of  good  character  is  imttSB  they  had  "a  reaionable  doubt"  in 

anbaEantire,  and  muat  be  treated  as  auch  ;  the  caae.     The  court  save :  "  The  rule  de- 

that  it  ia  not  a  aimple  makeweight  to  be  ducible  from  the  anthontira  may  be  brieHj 

throwu  in  to  detBrtnine  the  balance  in  a  stated  thue  ;   Evidrnce  of  good  character 

doubtful  case,  but  that  it  may  of  itself,  by  ia  alvays  admiWhle  for  the  defendant  in  a 

the  creation  of  a  reasonable  donbt,  produce  criminal  case;   it  is  to  be  weighed  and 

an  acquittal.     .     .     .     It  is    rery    true  considered  in   connection  nith  the  other 

tbat  where  the  Commonwealth  bas  clearly  eTidence  in  the  caune, — it  nisj  of  itself, 

and   indubitably  eatablished  the  df.fend-  in  some  instances,  create  the  reasonable 

ant's  guilt,  good  character  is  of  no  value  ;  doubt  which  would  entitle  the  accused  toan 

but,  in  anch  erent,  the  same  may  be  said  accguittnl.   The  rule  itself  is  not  merelymer- 

of  auy  other  eridence,  however  positive,  ciful.   It  is  both  reasonable  and  just.  There 

which   tbe  defenilaiit   may   haye   givvu  ;  may  be  cases  in  which,  ovinE  to  the  parti- 

nererthelen,  to  aay  to  the  JU17,  even  in  culer   circnnistances  in   which   a  man  ia 

the  case  snppoaed,  that  the   evidence   of  placed,  evidence  of  good  chaiacter  may  be 

the   defeDCe  13  to  be  diarrgarded   would  all  ha  can  offer  in  answer  to  a  charge  of 

clearly  be  error,  for  of  the  evidence  and  its  crime.     Of  what  STail  is  a  good  character, 

weii^t,   the  jury    are    tbe    aole   judges,  which  a  man  may  have  been  a  lifetime  ia 

Cbanut^T  ia  of  importance  in  this  :  it  may,  acquiring,  if  it  is  to  benefit  him  nothing 

of  itself,  in  apite  of  all  evidence   to  the  in   his   hour  of  peril  I    Tbe  vice  ot  the 

routrary,  raiae  a  reaaDuabla  doubt  in  tha  charge  in  the  caae  at  bar  is  in  the  instruc- 

minds   of  the  jury  and   ao  produce   an  tion  tbat  good  character 'may  turn  the  scale 

•couittaL     An  honest  man  may,  through  where  there  is  a  tMsonahle  doubt  ni  to  tbe 

malice    or   otherwise,    be    chaiged    with  degree  or  grade  of  crime.'     But,   if  the 

^ine,  aud  his  life  or  liberty  lie  endan-  other  evidence  is  such  as  to  roise  s  reason- 

sered  by  fallacious  circumstances  or  per-  able  doubt  nhether   the  grade   of  crime 

jury,  and    he   may  be  able  to   produce  no  Wb»  murder  in  the  first  degree,  then  the 

evidence  to  prove  his  innocence   eicejit  jury  are  lioand  to  acquit  of  that  offence ; 

his  own   o&th  1  and   if,  in  such   case,  a  so   that,  this  is  to  give  the  evidence  of 

Uamcless  life  snd  nnstain^  character  are  good  cliaracter  no  weight  whatever.     The 

of  no  value, — are  a  mer^  makeweight  in  a  evidence  of  good  character  ia  to  be  ron- 

doubtfn!  case,— hia  coniUtion  is  a  aid  one.  sidereii    with   the   other  evidence  in  th» 

But  fortunately  for  tha  upright  man,  so  case,  and  if  it  all  combined  creates  a  re«. 

situated,  we  have  got  beyond   all  doubt  sonable  doubt,  the  defendant  ia  entitled  to 

npon  this  Btiliiect,  and  have  firmly  estah-  an  acquittal."     Com.   v.  Cleary,  135  Pa. 

Jished  the  doctrine,  that  evidence  of  good  St.   84.    The   same  position  is  taken  to 

character  is  to  be  regarded  as  a  substantive  Massachusetts    in    the  esse   of   Cora.   0. 

hct,  like  any  other  tending  to  eelabliah  Leonard,  HO  Maaa.  478,  the  court  saying, 

tha  defendant's  innocence,  and  ought  to  "  The  third  request  was,  we  think  a  cor- 

beaor^jarded  both  Wtheconrtand  jury."  rect  statement  of  the  law  as  it  must  now 

Ranney  v.  Com.,  118  Pa,  St  827.     In  a  ba  held  in    this   Commonwealth.      The 

mibaeqnent  case  the  same  court  aflJrrned  caaa  was  peculiarly  one  where  evidence  of 

thia  role,  sending  a  conviction  for  murder  the    defendant's    general    reputation    for 

in  the  first  degree  beck  for  a  new  trial  be-  honesty  in  his  business  deBerved  consider*- 

aatt  tbe  trial  judge  in  hia  diaige  to  the  tion.     Such  evidence  is  always  competent 
VOL.  m.  —  8 
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Upon  the  whole  evidence,  whether  an  individual,  whose  character 
was  previously  unblemished,  is  or  is  not  guilty  of  the  crime  of 
which  he  ia  accused.'  But  the  prosecutor  is  not  allowed  to  call 
witneBses  to  the  general  bad  character  of  the  prisoner,  unless  to 
rebut  the  evidence  of  his  good  character  already  adduced  by  the 
prisoner;'  and  even  this  has  recently,  ia  England,  been  denied.' 
The  evidence,  when  admissible,  ought  to  be  restricted  to  the  trait 
of  character  which  is  in  issue ;  or,  as  it  is  elsewhere  expressed, 
ought  to  bear  some  analogy  and  reference  to  the  nature  of  the 
charge:  it  being  obviously  irrelevant  and  absurd,  on  a  charge  of 
stealing,  to  inquire  into  the  prisoner's  loyalty ;  or,  on  a  trial  for 
treason,  to  inquire  into  his  character  for  honesty  in  his  private 
dealings. '  {a) 

1  2  Bobs,  on  CrimH,  786,  786. 

'  Bull.  N.  P.  293  ;  Commaavealth  n.  Webster,  S  Casb.  (HsM.)  S2S  ;  People  p. 
Vhite,  14  Wend.  Ill  ;  Carter  v.  Common nealtli,  2  Vo.  Caa.  169;  Best  on  Presunip. 
§  ISE,  p.  2U  I  State  d.  Merrill,  2  Dev.  269.  The  prisoner  cannot,  for  thU  purjKMe, 
Tel;  on  the  general  presumption  of  innoceace ;  hie  good  charucter  mnst  be  olherwiM 
proved.    State  v.  FoiU,  I  Stmbb.  617,  n. 

»  Retina  v.  Burt,  6  Cox.  C.  C.  284. 

*  AiOt;  vol.  i.  S  5S  i  1  PbiL  Ev.  46S  (9th  Ed.) ;  2  Bius.  od  Crimes,  784  ;  Beat  on 
Preaump.  §  1G3,  p.  213. 

in  the  trial  of  offences  of  this  character,  weight,  except  in  donbtfiil  cases,  undonbt- 
It  is  not  now  the  law,  we  think,  that  eTi-  edljr  grew  up  when  judges  were  aocustomed 
deoce  or  character  can  otily  be  considered  to  eipress  their  apiuions  to  jurors  upon 
b;  the  jury  where  the  other  evidence  is  matters  of  fact,  and  the  weight  to  be  given 
doubtful,  and  that  'it  is  not  of  the  to  evidence,  and  was  perhaps  su£Beieutly 
slightest  consequence'  where  the  other  justified  lu  particular  cases  ;  but  we  thinfc 
'evidence  ia  strong,'  and  the  gailt  of  the  it  ought  not  to  have  been  made  a  rule  of 
defendsnt  'is  impressed  on  the  minds  of  nniverxal  application  ;  that  is,  a  rule  of 
thejury.'  .  .  .  If  evidence  of  repute-  law  ;  and,  since  the  passage  of  the  Geo. 
tion  is  admiasthle  at  all,  its  weight  shoiilrl  Sts.  c  IIS,  S  5,  it  is  open  to  objection 
be  left  to  be  determined  by  the  Jaiy  in  that  it  ia  charging  juries  npon  the  weight 
connection  with  all  the  other  evidence  in  to  be  given  to  evidence,  when  the  law,  in 
the  case.  The  circumstances  may  be  such  our  opinion,  does  not  define  the  dri^e  of 
that  an  established  reputation  for  good  weight  to  be  attached  to  it."  Com.  v. 
character,  if  it  is  relevant  to  the  issue,  Ijeonard,  140  Mass.  479.  Amltothesama 
would  alone  create  a  reasonable  donbt  in  eUVct  are  Hempen  v.  Feonla,  43  N.  7.  6  ; 
the  minds  of  the  jury,  although  without  it  Csncemi  n.  People,  16  N.  Y.  601  :  Har- 
tlie  other  evidence  would  be  convincing,  rington  d,  State,  19  Oh.  St.  284  ;  Stewart 
To  instnict  a  jury  that  they  are  Erat  to  e.  State,  22  Oh.  St.  477  ;  People  o.  Gar- 
consider  the  other  evidence  in  the  ca-se,  and  bntt,  17  Mich.  S  ;  Pmpla  p.  Ashe,  44  Cal. 
thst,  if  they  are  thereby  convinced  beyond  288;  State  e.  Lindley,  61  Iowa,  343; 
a  reasonaljle  doubt  of  the  guilt  of  the  de-  State  n.  Dsley,  53  Vt  442;  Heine  r.  Cora., 
fendant,  they  are  to  disregard  the  evidence  91  Pa,  St.  145  ;  folemHii  d.  State,  59 
of  good  character,  and  that  thev  are  only  Miss.  484.  In  a  few  cases,  such  evidence 
to  consider  this  evidence  when  their  minds  is  said  to  be  entitled  to  little,  if  any, 
are  left  in  doubt  bv  the  other  evidence,  weight.  State  o,  Manluff,  1  Del.  Cr.  Ca, 
and  when  perhaps  tne  defendant  does  not  209  ;  Edmonds  v.  State,  S4  Ark.  720. 
need  the  evidence  of  character  for  his  (n)  The  evidence  of  character  which  is 
acquittal,   ia  a  practice  th&t   finds  even  admissible  in   behalf  of  a  defendant  in 


IS  support  in  reason  than  in  authority,  criminal  case  must  be  evidence  of  his  gen- 
lueoldpracticeof  chargingjnries  that  an-  enl  reputation  among  the  people  with 
dsDoe   «  ohanoter  was  of  littls  or  no    whom  he  hat  lived.     NeiOier  evidence  of 
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§  26.  Same  aabjAot.  But  it  is  not  in  all  public  prosecutions  for 
breach  of  law,  that  eridence  of  the  party's  general  character  is 
admiBBihle.  In  a  trial  of  an  information  by  the  Attorney- 
General,  for  keeping  false  weights,  and  for  offering  to  corrupt 
an  officer,  this  evidence  was  rejected  by  Ch,  Baron  Eyre,  who 
said  that  it  would  be  contrary  to  the  true  line  of  distinction  to 
admit  it,  which  ia  this:  that,  in  a  direct  protecution/or  a  crime, 
Buch  evidence  is  admissible;  but  where  the  prosecution  is  not 
directly  for  the  crime,  but  for  the  penalty^  as  in  this  informa- 
tion, it  is  not. '  It  would  Beem,  therefore,  to  result,  that  wher- 
ever, in  a  criminal  prosecution,  guilty  knowledge  or  criminal 
intention  is  of  ,the  essence  of  the  offence,  evidence  of  the  general 
character  of  the  party  is  relevant  to  the  issue,  and  therefore  ad- 
missible; but  where  a  penalty  is  claimed  for  the  mere  act,  irre- 
epective  of  the  intention,  it  is  not^ 

>  AttomBj-Oonaral  b.  BowroaTi,  3  B.  A  P.  582,  u.  From  thia  cmb  Mr.  Peake  hai 
deduced  the  mle  to  be,  that  evidence  of  chanictei  is  admissible  only  in  prosecationa 
vhich  lubject  a  man  to  eorporat  punuhmmt  ;  and  cot  in  actiona  or  inroiniationn  for 

ralties,  though  founded  on  the  fraudulent  conduct  of  the  dcfeuduit.  Peace's  Evid. 
Norria,  p.  14.  But  the  coireRtneaa  of  the  foinier  braQL'h  of  his  rule  ma;  perbnp  be 
qaettioned  ;  inHsmui^h  aa  crimes,  which  are  inaia  m  ic,  sie  in  some  casee  puiiithcd 
only  by  a  pecuniary  malct.  In  the  Attorney  -General  v.  Kadloff,  £0  En(i.  I^w  &  £q. 
418,  Which  was  a  procaedinjij  in  the  Court  of  E>i:liP((uer,  on  the  pert  of  the  Attoinev- 
OcDeial,  to  recoTer  peualliee  by  lurana  of  an  infoimation,  Martin,  B.,  said:  "In 
criminal  cases,  evidence  of  the  good  character  of  tlie  accuenl  is  moat  properly,  end 
with  ^mmI  reason,  adminsible  in  eTidence,  bEcanse  there  is  a  fnir  and  jnHt  preEuniplion 
that  a  pervon  of  good  chamcter  would  not  commit  a  crime  ;  but  in  rivil  caeeii  anch 
Dridence  is  with  eijual  good  reason  not  adniilted,  becauee  no  prttumption  would  fairly 
arise,  in  the  very  great  [iroportion  of  such  casea,  from  the  good  rhotacter  of  the  dpfFiid- 
ant,  that  he  did  uot  commit  the  breach  of  contract  or  ol  civil  duty  alleged  BgBinst 
him.  But  it  is  not  aduiissihle  in  such  cases  as  the  present ;  and  the  reason  given  is 
(a3  indeed  it  must  be),  that  the  proceeding  ia  not  a  ciiminat  proceeding,  but  in  tli« 
naturi!  of  a  civil  one,  and  that  therefore  the  good  character  of  the  defendant  would 
afford  no  joat  ground  of  preanniption  that  he  had  not  done  the  act  in  respect  of  nhich 
the  penalty  ia  imimsed." 

I  See  tafra,  \  2S;  Best  on  Presnmp.  {  15S,  p.  SIS. 

particular  acta  which  wonld  tend  toahow  IH;   Coflfee  o.  State,   1  Tei.  App.  648. 

hi*  chiiracter,    nor  evidence   of  hia  tk<1  In  some  cases,  however,  where  hcMtt  are 

character,  is  admisaihle;  but  evidence  of  in  question,  thfse  may  be  ahonn  by  par- 

what  bis  neighbors  thoncht  of  liis  charao-  ticular  inatancea  whith  are,  in  the  judg- 

ter.     And  it  must  be  his  reputation  on  went  of  the  presiding  justice,  sufRcirnlly 

•Dcb  points  «f  character  as  would  make  it  near  in  point  of  time  to  tbe  main  farts  of 

improbable    that   he  has  committed   the  the  case  aa  to  be  relevant  upon  the  ques- 

orime  with  which  he  is  chareed.     Reg.  o.  tion  what  the  habits  of  the  deceased  were 

Rowtoo,  II  Jur.  K.  8.  325  ;  Kee  o.  Slate,  at  that  time.      Thus,  in  a  caae  where  one 

28  Ark.  165  ;  People  p.  Fair.  4S  Cal.  137;  was  indicted  for  the  murder  of  his  wife  by 

P™>lec.Ashe,*4  Id.8S8;  KistlerD.State,  poison,  and  defended  on  the  ground  that 

(4  Ind.  400;  State  r,  Northrap,  48  Iowa,  ahe  died  of  the  effrcta  of  habitual  intnii- 

6S3r  SlAte  v.  Gustafson.  50  Id.  194;  Com.  cation,  it  was  held  that  it  was  in  the  dia- 

V.  Webster.  6  Gush.  {Ham.)  2(>S :  State  ti.  cretion  of  the  presiding  judge   to  admit 

Swain,  08  Mo.  flOS;  Stover  v.   People,  fiS  eridenoe  of  particular  acts  of  dniDkennea*. 

N.  Y.  81S;  Ouidolfo  f.  State,  11  Ohio  St.  Com.  v.  Ryan,  134  Mass.  228, 
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§  27.  Cliaraater  of  lujnrsd  party.  In  regard  tO  the  eharactsr  of 
tJte  penon  on  whom  the  offence  vas  committed  no  evidence  ifi  in 
general  admissible,  the  character  being  no  part  of  the  rei  ffetlce. 
Hence,  where  evidence  was  offered  to  prove  that  the  person  killed 
iras  inthehabit  of  driokingto  excess,  and  thai  drinking  made  him 
exceedingly  quarrelsome,  savage,  and  dangerous,  and  when  intox- 
icated he  frequently  threatened  the  lives  of  his  wife  and  others, 
whom  the  prisoner  had  more  than  once  been  called  upon  to  protect 
against  hia  fury  (all  which  was  matter  of  common  notoriety) ;  it 
was  held  rightly  rejected,  as  having  no  connection  with  what  took 
place  at  the  time  of  the  homicid&^(a)  The  only  exception  to 
this  rule  is  in  trials  for  rape,  or  for  an  assault  with  intent  to 
commit  that  crime ;  where  the  bad  character  of  the  prosecutrix 
for  chastity  may,  under  the  circumstances  of  particular  cases, 
afford  a  just  inference  as  to  the  probability  of  her  having  con- 
sented to  the>act  for  which  the  prisoner  is  indicted.  ^(6)  But  on 
a  charge  of  homicide,  the  existence  of  kindly  relations  between 
the  deceased  and  the  pristmer,  and  the  expressions  of  good-will 
and  acts  of  kindness  on  the  part  of  the  latter  towards  the  former, 
ere  always  admissible  in  hia  favor.  ^  (c) 

»  State  tr.  Field,  14  Me.  244.  And  aee  York's  Case,  7  Iaw  Hep.  B07-B08;  State  ». 
Thuwlef,  4  Bsmngt  fi62 ;  QiniseDbcrry  v.  State,  3  Staff.  &  Port.  SOS  ;  State  d.  Tilley, 
S  Ired.  4S4.  But  wbere  it  wag  doulitTul  wbether  tbs  killicf;  iriu  from  a  juet  apprehea- 
■ion  of  danf^r,  and  in  Klr-iireserretioii,  lanh  CTidenca  baa  beeD  liRld  admiaaible.  Mon- 
roe'a  Cue,  &  G«.  SG.     S««  also  post,  1 146;  Stata  n.  Bryant,  56  Mn,  75. 

*  BexB.  CUrkB,2Star1[.241;  1  Phil.  Evid.  468  (Sthed.);  Bex  «.  Bariur,SC.&P. 
GS9. 

i  lee  rnrther,  on  the  aubiect  of  chancter  in  evi- 
p.  28a-a87. 

(n)   StiiTay  «.    Stata,   68    Hiss.   SS8  ;  in  question,  it  is  inadmissible.     Harris  v. 

Stata  0.  Vance,  32  La.  Ann.  1177.     But  Stata,  34  Ark.  469. 

charactar  nl  the  deoeafled  may  b«  ahown         (6)  Thia  rule  la  ertended,  by  parity  of 

irhen  eiidence  of  it  ia  offered  to  eipkiii  reaaoning,  to  thoHeatatatocy  crimes  against 

acta  which  took  place  at  the  time  of  the  women  which  inrolve  tba  question  of  the 

killing,  after  evidence  of  the  acta  them-  ohnstitj  of  the  complaiEant    Such  eri* 

selves  has  been  put  in.     Hadsan  «.  State,  dance  is  admissible  on  a  enmiiial  action  for 

STex.  L.  J.,  Sept.  10,  1330,  p.  21.    And  in  seduction.     Stata  c.  Bell,  49  Iowa,  440  ; 

general  the  acta,  savings,  habits,  wid  rela-  Stale  b.  Curran,  Bl  Iowa,  112.    See    om. 

tions  of  the  injured  party  may  be  proved  v.  Clark.  146  Mass.  2B6. 
in  a  criminal  triJ  only  when  they  form  U]    Evidence  that   the  deceaaed  had 

part  of  the  rei  gat/s,  and  serve  to  explain  made  threata  against   the  aocoaed.   tliat 

OMMrial  facta  of  the  case.     Thus,  on  the  the  prisoner,  when  arreated,  had  bmisa 

qasation  of  self-defence,  in  trials  for  homi-  on  hU  peraon,  and  had  taken  legal  pro- 

cide,  it  is  held  that  the  defendant  may  ceedings  to  oomnal  the  deceased  to  keep 

prove  that  the  deceased  had  threataned  the   peace,   ia   admissible   on  a  trial   for 

Lia  life,  in  order  to  show  that  he  bad  r<ia-  munlfr,  as  explaining  the  motive  of  the 

•onable  grounds  for  acting  as  he  did  in  prisoner's  action.     Kramer  v.  Com.,  Sim. 

•elf-defence.    State  v.  Cooper,  83  Ijt.  Ann,  Ct.   Ey.   1875,   2  Am.   L.  T.  126.     Evi- 

1081 ;  and  when  then  is  no  aelf'Hlefeiice  denee  of  socii    thnata   ia  niatuial   on 
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§  2&  LAX  fori  gownu  aa  to  «vld«noe  and  procfldora.  It  is  fur- 
ther to  be  obserred,  that  every  criminal  charge  iB  to  be  tried  bj 
the  roles  of  evideQce  reo^nised  by  our  own  laws..  Foreign  ruiei 
of  evidence  have  no  force,  as  auch,  in  this  country;  nor  haye  the 
rules  of  evidence  in  one  State  of  the  Union  any  force,  on  that 
account,  in  another  State  of  the  Union.  In  this  respect,  the 
law  in  civil  and  criminal  cases  is  the  same ;  the  general  mle 
being  this,  that  so  much  of  the  lav  as  affects  the  rights  of  the 
parties,  or  goes  to  the  merits  and  sabstance  of  tlie  cose  {ad  liti» 
deeimonem),  is  adopted  from  the  foreign  country ;  but  the  lav 
which  affects  the  remedy  only,  or  relates  to  the  manner  of  trial 
(ad  litia  ordinationem),  is  taken  from  the  lex  fori  of  the  country 
where  the  trial  is  had.^  Thus,  though  deeds  prepared  and  wit- 
nessed as  prescribed  by  a  statute  in  Scotland,  are  admitted  to 
be  read  in  the  courts  of  that  country  without  further  proof,  yet 
they  cannot  be  read  in  the  courts  of  England  without  proof  by 
the  attesting  witnesses.'  So,  in  some  of  the  United  States,  deeds 
duly  acknowledged  and  registered  are,  by  statute,  made  admissible 
in  evidence,  without  further  proof  of  execution ;  while,  in  others, 
tiie  proof  required  by  the  common  law  is  still  demanded  in  all 

1  Hnber  v.  Steiner,  2  Bidk.  ^.  C.  202 ;  anf<.  toL  i.  §  19  d.  luijfn^m. 
*  Yates  V.  ThonuoD,  8  CL  &  Fin.  577,  G30,  pei  Ld.  Broughuo.     And  lae  Eton, 
Cutfl.  hurt,  i  au  a.  Bud  n. 

the  qnmtioD  whether  the  deoeued  at-  other  decinons  in  it»  support.  Indeed  the 
tenipt«l  to  cany  tbem  out,  whether  the^  cnrrent  of  jtidida!  ofinion  seems  to  be  set- 
we«  ItnowQ  to  the  priaoDer  or  not.  ting  strongly  towards  the  adniisaibilitj'  of 
Bloke's  Case,  68  N.  Y7  164  ;  Keener  D.  such  evidance  when  tte  defence  is  that  tbo 
State,  18  Ga.  IM;  Prichetto  u.  SUI«,  22  killing  by  the  prisoner  is  escusedby  his 
Ala.  39;  Campbell  v.  People,  IS  111.  17;  reaiwiiable  appreliension  that,  if  he  does, 
Ctiraelina  v.  Com.,  15  B.  Mon.  (Ky.)  not  net  promptly  and  eiTectiially,  his  oira 
589;  Heller  p.  Sute,  87  Ind.  67;  Bams  death  or  preat  Wily  hann  will  be  the 
p.  State,  49  Ala.  S70,  In  Horhuok  v.  result  Whatever  tenda  to  show  that  ap- 
Slate,  in  the  Supreme  Court  ol  Texas,  prcheiiBioii  to  be  rrasonable,  seema  to  be 
1875  (2  Cent.  L.  J.  411),  it  waa  beld,  sdntiasibte  aa  part  of  the  res  gcsta.  IF  a 
in  aceotdance  with  what  seems  to  be  man  has  reason  to  believe,  and  does  ba- 
ths law  of  the  sewlr-settled  States,  that  lieve,  that  he  or  his  iiroperty  will  be  ss- 
the  habit  of  the  deceased  of  carrying  sailed  and  iiyured  if  he  Joes  not  prevent 
weapons,  and  bis  character  as  a  violent  it,  he  may  aefend  by  anticipation.  Elo- 
and  passionate  person,  as  distinct  facta,  hannon  v.  Com.,  8  Rush  (Ky.),  4S1  ; 
aad  part  of  the  rr$  goto,  may  be  proved  State  v.  Patterson,  45  Vt.  808  ;  People  f. 
when  they  tend  to  exiJain  any  act  of  the  Edwards,  41  Cal.  840 ;  State  v.  Bryant, 
deceased  (as  the  pnttiog  his  liand  behind  5G  Ho.  75.  See  also  Com.  v.  Mann,  IIS 
hfanas  if  todmwa  pistol),  since,  {fknown  Mnss.  GS ;  and  Wharton's  I.aw  of  Homi- 
to  the  defendant,  they  maybe  resaoaably  cide,  S  608  et  teq.,  where  the  numerous 
annposed  to  have  an  iufluencQ  upon  his  cases,  early  and  recent,  snpporting  tbji 
muid  in  determining  whether  he  is  about  view,  are  very  Folly  and  rarefully  collected 
to  be  attacked,  and  may  theiefore  defend  and  explained,  iiid  see  poal,  {  110  and 
himself.  The  case  is  an  able  exposition  note*. 
of  this  view  of  the  law,  and  refers  to  muy 
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cases. '  In  respect  to  crimes,  tbcy  are  regarded  by  the  common 
law  as  purely  local,  and  therefore  cognizable  and  punishable  only 
in  the  country  where  they  were  committed.  No  other  nation 
has  any  right  to  punish  them ;  or  ia  under  any  obligation  to  take 
notice  of  or  enforce  any  judgment  rendered  in  a  criminal  case  by 
a  foreign  tribunal.*  (a) 

§  29.  Quantity  of  eridenott,  A  distinction  is  to  be  noted  be- 
tween civil  and  criminal  cases,  In  respect  to  the  degree  or  quan- 
tity of  evidence  necessary  to  justify  the  jury  in  finding  their' 
verdict  for  the  government.  In  civil  cases,  their  duty  is  to 
weigh  the  evidence  carefully,  and  to  find  for  the  party  in  whose 
favor  the  evidence  preponderates,  although  it  be  not  free  from 
reasonable  doubt.  But,  in  criminal  trials,  the  party  accused  is 
entitled  to  the  benefit  of  the  legal  presumption  in  favor  of  inno- 
cence, which  in  doubtful  cases  is  always  sufficient  to  turn  the 
scale  in  his  favor.  It  is,  therefore,  a  rule  of  criminal  law,  that 
the  gtdlt  of  the  accuted  must  be  ftdly  proved.  Neither  a  mere 
preponderance  of  evidence,  nor  any  weight  of  preponderant  evi- 
dence, is  sufficient  for  the  purpose,  unless  it  generate  full  belief 
of  the  fact,  to  the  exclusion  of  all  reasonable  doubt.'    The  oath 

1  Ante,  vol.  i.  S  G73  n.;  1  Craiae'a  Dig.  tit  32,  c.  2,  SS  77,  SO,  Dotes;  ami  a.  29, 
Sin.  See  other  examples  in  Broxn  v.  Thorntou,  S  Ad.  &  EL  18S,  and  cases  there 
cited;  Biitidh  Linen  Co.  v.  Uromuiond,  10  B.  &  C.  903;  Clark  v.  HuUick,  3  Moore, 
P.  C,  262,  273,  280. 

■  Story,  Cona.  \ja>\  S§  620-fl2fi:  anU,  vol.  i.  §  378. 

■  I  Stark.  Ertd.  478.  "  Quod  liubitas,  ne  feceris."  I  Hale,  P.  C.  300.  And  aee 
Giles  V.  State,  8  Ga.  278.  In  Dr.  Webatur'a  case,  the  learned  Chief  Justice  oiplained 
thia  degi-ea  of  ]>roof  in  the  fuUoning  terms:  "  Then  what  is  reasonable  doubt  I  It  is 
a  term  often  uaeil,  probably  pietty  well  understood,  bnt  not  easily  detiued.  It  ia  not 
mere  possihle  doubt;  because  everything  relating  to  human  affRii-s,  and  depending  OD 
moral  evidence,  is  open  to  some  possible  or  imaginary  doubt.  It  is  that  state  of  ths 
case  which,  after  the  entire  cnm^rarisbn  and  consideration  of  all  the  evidence,  leaves 
the  minds  of  jurors  in  that  condition  that  they  ciunot  say  tliev  feel  an  abiding  convic- 
tion, to  a  moraL  certainty,  of  the  truth  uf  the  charge.  The  liurden  of  proofis  U|K)ii 
the  prosecutor.  All  the  presumptions  of  law,  independent  of  evidence,  are  in  favor 
of  innocence  ;  and  every  person  ia  preeuiaed  to  be  innocent  until  ha  is  proved  guilty. 
If  upon  such  proof  there  la  reasonable  doubt  remaining,  the  accusod  ia  entitled  to  tfie 
henefit  of  it  by  an  acquittal ;  for  it  Ls  not  suEBcienl  to  establish,  a  probability,  though 
a  strong  one,  arising  from  the  doctrine  of  chances,  Chat  the  fact  charged  is  mote  likaly 
to  be  trne  than  the  ccntrsry,  but  the  avidence  must  establish  the  truth  of  the  fact  to 
a  reasonable  and  moral  certainty,  —  a  certainty  that  convinces  and  directs  the  under- 
flliinding,  and  satisGea  the  reason  and  judgment,  of  those  who  are  bonnd  to  act  con- 
Bciontiously  upon  it  This  we  take  to  be  proof  beyond  reasonable  dovibt !  because  if 
the  law,  which  mostly  depends  upon  considerations  of  a  moral  nature,  should  go  further 
than  this,  and  require  abaoliite  certainty,  it  would  eidnde  circumstantial  evidence 
ttlb^tber."    Commonwealth  n.  Webater,  5  Cnsh.  820. 

(n)  Where  an  acoeasoiy  in  one  State  for  the  oHence  of  procuring  the  crime  to 
pTOcnres  a  crime  to  be  committed  in  an-  be  committed.  Statetr.  Uoore,  89  N.  H. 
other,  he  cannot  bo  tried  in  the  latter  State    448. 
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adminiatered  to  the  jurors,  according  to  the  conunoQ  law,  is  in 
ascordance  with  this  distinction.  In  civil  causes,  they  are  sworn 
"well  and  truly  to  try  the  issue  between  the  parties  according  to 
law  and  the  evidence  given  "  them ;  but  in  criminal  causes  their 
oath  is,  "you  shall  well  and  truly  try,  and  true  deliverance  make, 
between  "(the  King  or  State)  "and  the  prisoner  at  the  bar,  ac- 
cording," &c.^  It  is  elsewhere  said,  that  the  persuasion  of  guilt 
ought  to  amount  to  a  moral  certainty,  or  "  such  a  moral  certainty 
as  convinces  the  minds  of  the  tribunal  as  reasonable  men,  beyond 
all  reasonable  doubt" ^  And  this  degree  of  conviction  ought  to 
be  produced  when  the  facts  proved  coincide  with  and  are  legally 
sufficient  to  establish  the  truth  of  the  hypothesis  assumed, 
namely,  the  guilt  of  the  party  accused,  and  are  inconsistent 
with  any  other  hypothesis.  For  it  is  not  enough  that  the  evi- 
dence goes  to  show  his  guilt ;  it  must  be  inconsistent  with  the 
reasonable  supposition  of  hia  innocence.  "Tutiua  semper  est 
errare  in  acquietando,  qu4m  in  pimiendo;  ex  parte  mieericordiae, 
qu^  ex  parte  justitiae.^(a) 

»  2  Hale,  P.  C.  298. 

«  Per  Parke,  B.,  in  Rci  n.  ^tem^  Sarrey  Sum.  Abs.  18*S,  ciWd  in  Beat,  Prin, 
Evid,  p.  100,  The  learned  and  acute  raTiewer  of  Dr.  Wcbswr'a  trial  thinka  that  rea- 
■onable  doubt  "may,  perbapa,  be  better  dt^scrihed  by  BHyitig,  tbat  all  reasonable  besi- 
tatioQ  in  the  mind  oftha  tnera,  respecting  the  truth  of  the  hypothesis  attempted  to  be 
amUined,  miiBt  be  removed  by  the  proof."  The  Hortli  Anierii'aii  Review,  for  Jan., 
1S51,  p.  201.  Reasonable  certainty  of  the  priwDer's  guilt  ia  described  by  Pollock,  C 
B.,  an  being  that  degree  of  certainty  upon  which  the  jurors  uiiuld  net  in  their  onn 
grave  and  important  copcerns.  See  Wills  on  Circumst,  livid.,  p.  210  ;  Kegina  o.  Man- 
ning, 13  Jor.  S63.  If  the  guilt  of  the  girisooer  ia  to  be  establiiihed  hy  a  chain  of  circum- 
■tancea,  and  the  jarora  have  a  reasonable  doubt  in  regard  to  any  one  of  them,  that  one 
ought  not  to  have  any  influence  in  making  up  their  verdict.  Sumner  v.  State,  G 
BlackE.  579.     In  order  to  warrant  a  conviction  of  crime,  on  circa ntstuntiiil  evidenc^e 


each  (act,  necessaij  to  the  conduaion  Bought  to  be  establiahed,  muat  lie  proved  by 
competent  evidence,  beyond  a  reasonable  doubt ;  all  the  facts  muat  be  consiatent  wiu 
each  other,  and  with  the  main  facts  sought  to  be  proved  ;  and  the  circumstances  taben 
together  must  be  of  a  conclusive  nature,  and  leading  on  the  whole  to  a  satinfactoiy 
conclusion,  and  prodncing  in  effect  a  reasonable  and  moral  certainty  that  the  arcused, 
anil  no  other  peiaon,  committed  the  offence  charged.  Couimouwealth  v,  Webster,  5 
Gush.  (Mass.)  296,  S13,  317-319. 

>  2  Hale,  P.  C.  S90  ;  Snmner  v.  State,  6  Blackf.  679.  This  sentiment  of  Lord 
Hale,  as  to  the  importance  of  extreme  care  in  ascertaining  the  Iruth  of  evei;  criminal 

(a)  Jnriata  have  not  been  very  aucceea-  Black  v.  State,  1  TeJt.  App.  S6S.  But 
fnl  in  defining  what  ia  a  reasonable  doubt,  this  ia  as  difficult  to  define  as  the  former. 
and  are  disinclined  to  be  held  to  any  form  And  the  court  hag  refused  to  adopt  this 
of  wonla.  A  moral  certainty  has  been  pbrnae  as  a  necessary  test  In  Common- 
said  to  be  necessary  to  conviction.  Faulk  wealth  e.  Costley,  118  Mass.  1.  See 
V.  State,  G2  Ala.  41G  ;  People  n.  Ash,  44  alao  Reed's  Case,  Snp.  Jud.  Ct,  Maine, 
CaL  28S  ;  Beaven  t>.  State,  SS  Ind.  530  ;  187G.  And  the  eourls  generally  are  dis- 
State  «.  Haiwell,  12  Iowa,  208 ;  People  inclined  to  enter  into  any  explanation 
V.  Finley,  38  Hich.  4S2 ;  Alghieri  v.  of  what  the  terms  "  reasonable  doubt " 
State,  2G  Hiss.  fiS4i  James  n.  State,  4G  Id.  and  "moral  certainty"  mean.  And  with 
572 ;  Com.  v.  Carey,  2  Bievet.  (Pa.)  401 ;  good   reason,  foi  while   these   terms   are 
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§30.   Proof.    ZdttaUty  —  Corpn*  deUott     The  proof  of  the  ch&rge 
in  criminal  causea  InTOlTes  the  proof  of  two  distinct  proposi- 

ebftiKS,  especially  where  UTe  is  involTed,  may  be  ngurded  u  a  rule  of  lair.  It  i* 
fonaa  in  Tuioiu  |>t>ceii  in  the  Uoiaio  roda,  porticultirly  in  ths  Inw  respecting  idola- 
try ;  which  doea  uat  inflict  the  iienalty  of  death  until  the  crime  "  be  tola  tbee  '  (via., 
ID  a  fonnal  Dccuaatiou),  "and  thou  hut  AAtrif  of  it  "  (upon  legal  frioO,  "  and  inquiTsd 
dUigenity  and  bijiold  it  be  trva"  (aati^actorily  pronid],  "and  the  tliiua  ca-tai*" 
(beyond  all  reaaonabli^  doubt).  Dent.  xviL  4.  It  wns  a  lavr  of  Ajceailaus,  the  Spartttlt 
king.  "  ut  aqaUibui  votis,  super  rindicaDilo  facinore,  in  diversa  trahentibos,  pro  Tea 
jadiciam  ilaret  quod  vidtbalur  teguuehaum."  The  (ame  rule  was  adopted  in  Athena. 
Haacardus,  Ce  Probat.  vol.  i.  p.  a7,  cuiii:l.  36,  n.  3.  The  rule  of  the  lioman  Uu-  WM 
in  the  same  spirit.  "Satins  est,  imimiiituui  reliiiqui  fuciuus  noueiitis,  ijuam  inuo- 
centem  damuare."  Dig.  lib.  43,  tit  IS,  I.  5.  By  the  same  code,  proiieuuUirs  wars 
held  to  the  strictest  proof  of  the  charge.  "  Suiant  cuucti  accusatoTes  earn  se  rem  da- 
fetre  in  publicam  notionem  dehere,  qun  muuita  sit  idonins  testibua,  vel  instiiiela 
apertisaiiais  docuineotis,  vel  indieiis  ad  probatumtm  indubilatii  et  luce  ctarioribut 
sipedita."  Cod.  lib.  4,  tit.  18,  1.  26.  The  reaoon  given  by  the  civilians  is  one  of 
pablic  expediency.  "  Id  dubio,  reum  msj^a  [est]  absoiTendum  quim  condemtundura; 
quad  absiilutio  est  favorabilis,  condemnatio  vero  odiow;  sC  favores  aiupliandi  sunt,  odia 
Tero  restringeoda."  Mascard.  ubi  tupra,  a.  7-10.  The  rule  io  the  text,  quoted  from 
Lord  Hale,  was  familiarly  Itnown  ia  the  ancient  common  law  of  England.  Tht  Mirror, 
written  at  a  very  early  period,  reckons  it  amoog  the  abuaea  of  the  common  law,  "  that 
justicea  and  their  olScera,  who  kill  people  by  false  judgmeiit,  lie  not  destroyed  as  other 
murderers  ;  which  King  Alfred  cnused  to  be  done,  whu  caused  forty- four  justices  in  ana 
year  to  be  hanged  for  their  false  jodgment."  And  in  the  recital  which  follows,  of  their 
names  and  otfeuces,  it  is  said  that  "  he  hanged  FnburAt  because  he  indssd  Sarpin 
to  die  whereB«  the  jurv  were  in  donbt  of  their  verdict ;  far,  in  doubt/uT  cauae»  um 
ought  Tother  to  xws  than  to  coadnmn."  Mir.  pp.  2Sg,  210,  c.  S,  {  1  ;  Ab.  103,  No.  IS. 
See  Best,  Prin.  Evid.  pp.  IDO,  101.  In  thti  spirit  of  the  maxim  in  the  text,  it  ia 
enacted  in  (Connecticut,  tnat  "  no  person  shall  be  convicted  of  any  crime,  hy  law  pun- 
ishable with  death,  without  the  testimony  of  at  least  two  wiCaessea,  or  that  wtucn  ia 
equivalent  thereto."    Eav.  Stat.  1849,  tit.  S,  1 159. 

well  oalcnUted  to  convey  to  the  jnrore  a  ter,  S4  Iowa,  181.    The  language  of  Lord 

correct  idea  of  what  ia  eijieoted  of  them,  Tenterden,  in  a  capital  case,  approved  and 

vet  many  subtleties  and  retinemeats  might  adopted  by  Pollock,  C,  B.,  in  Ri^.  d.  Kohl, 

be  imposed   upon  them   by  any  attempt  reported  in  the  "London  Times"  of  Jan. 

toUmit  the  meaning.   Stephen,  Oen.  View  li,  1865,  was  aa  follows  :  "  There  was  no 

of  CuMX.  Law,  p.  2S2,  says  that  to   try  doubt  Uiat  it  bad  been  said  that   then 

to   give   a   specifio  meaning  to  the  word  oughttobecertainty;  there  ought  to  be  the 

"  reasonable     is  "  trying  to  count  what  is  hishmt  certainty  that  there  was  in  homan 

not  nnnaber,  and  to  meaanre  what  ia  not  eUaire ;  and  the  role  that  Lord  Tenterdm 

apace."    See  also  Miles  d.  United  States,  laid  down  was  this,  and  I  prononnce  it  in 

103    U.  3.   301,  p.   312  ;    MoAlpine    u.  his  very  words :  '  The  juiy  should  be  per- 

State,  47  Ala.  7S  ;  Tnberville  9,  State,  40  suaded  of  the  guilt  of  the  prisoner  before 

Ala.  715.     All  the  authorities  agma  that  they  find  him  gnitty  to  the  same  extent, 

such  a  doubt  must  be  actual onaaubstan-  and  with  the  same   certainty,  that   tltey 

tial,  as   coutradistingoished  from  a  mere  would  have  in  the  transaction  of  their  own 

vagne     apprehension.      An     nndeflnabla  most  important  ooncems.     They  ought  to 

doubt,   which  cannot  be  stated  with  the  have  the  highest  practicable  degree  of  cer- 

reason  apon  which  it  rests,  so  that  it  may  tainty :   demonstration  was  not  required, 

'be  examined  and  discnssed,  can  hardly  ba  nor  was  absoluta  certainty  ;  for  that  was 

considered  a  reasonable  doabt,  as  snch  a  not  attainable  in  any  case  whatever.     Di- 

one   would   render  the  sdreiiniatration    of  rect  testimony  might  be  always  got  rid  of 

justice  impracticable.     Com.  e.  Harman,  fay  the  suggestion  that  the  witnesses  wer« 

4  Pa.  St.   270  ;   Eaill  v.  People,  73  IlL  perjured ;  and  they  never  conld  have  ab- 

329  ;  Onit«d  States  v.  Fouike,  6  McLean  solute,  positive  certainty.     It  was  idle  to 

(C.  C.),  346.     And  this  doubt  must  arise  speciilata  as  to  what  might  be  t«  one  man 

oat  of  the  evidence  introduced,  and  not  the  most  important  matter  in  his  life  ;  but 

ont  of  facta  which  may  possibly  exist,  but  there  were  occasioos,  ^-with  reference,  for 

of  whieh  there  is  no  prooL    State  «.  For-  instance,  to  th*  deepest  it"  ~    -     '  '<  — 
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tioD8 :  firsts  that  the  act  itself  van  done ;  and,  secondly,  that  it 
was  done  hy  the  person  charged,  and  by  none  other;  —  in  other 

wtunn  one  loved  moat  imtij ;  thera  were  and  acennte  Btutement  of  the  Uw  on  thit 

interesti  tbat  might  ba  called  in  qncstioa  anbject.    Tbe  burden  of  proving  the  atilii 

to  require  the  highest  couiideration,  and  wan  ulearly  on  the  priiioner.     It'  he  failed 

■II  the  certainty  tuat  could  be  attained  in  to  do  ao  lu  the  latiilaution  of  the  jiiiy> 

bnDun  aOkira.     Ue  did  not  think  it  aeces-  the  alleged  aiM,  aa  a  snbetantive  dpfenee, 

ary  to  lay  certAiuty  as  to  thii  or  that  per-  was  yalueleaa  ;  but  that  did  not  d^priTt 

ticnlar  matter  ;  but  it  waa  the  certainty  him  of  the  benedt  of  bu  evidence  on  that 

nan  would  require  in  their  own  moat  im-  tabject,  ao  far  M  it,  in  connection  with 

portaot  ccncems  in  life  :  and  be  tfaought  other  testimony  in  the  case,  may  hare  had 

that  to  hold  any  other  doctrios,  or  to  act  a  tendency  to  create  a  reaaonable  doubt  ai 

on  any  other  view,  wonld  be  to  paralyze  to  hia  guilt.     Immediately  after  initrnct- 

the  law  entirely  in  its  criminal  apphca-  inf;  the  jury  that  an  alibi  "it  valueleis  ai 

tioii,  and  to  make  it  difficult,  if  not  im-  a  complete  defence,"  unlen  it  is  provsd 

poaaible,  to  have  a  satisfactory  adminiatra-  "to  the   Mtiafaction   of   the  jurj',"   tha 

tion  of  justice.'  "     See  also  10  Am.  Law  learnt  jndge  laid  :  "  But  an  alifk  is  aa 

Ber,  fl4i!  ;  pod,  §  SO.  much  a  traverse  of  the  crime  charged, 

In  O'Nellr.  State,  48  Oa.  C8,  the  coart  however,  as  any  other  defence,  and  ]iraof 

Rfused  to  rule  that  it  the  jury  had  any  tendinf{  to  eatabliah  it,  though  not  cltar, 

doubt  about  the  Uw  of  the  caw,  or  a  tea-  may,  with  other  facta  of  the  case,  raise  % 

Moable  doubt  as  to  whether  the  evidence  reasonable  doubt  of  the  guUt  of  the  ac- 

waa  applicable  to  the  law  aa  charged,  they  cuaed,  and  therefore  it  must  not  be  ex- 

nnst  giro  the  ptisoner  the  ben^t  of  the  eluded   from  the    causa    and   the  jury." 

doubt.     And  m   Cook  v.  State,   11  Oa.  Rudy  v.  Com..  laS  Pa.  St  C07.     Simi- 

BS,  it  WM  held  that  if  the  judge  doubted  larly,  in  New  York  it  is  held  that  the  role 

on  the  law,  he  was  not  bound  to  give  the  that  in  criminal  caaai  the  defendant  ia  eii> 

priaoner  the  benefit  of  the  doubt.  titled  to  the  beaeGt  of  a  reasonable  doubt 

Id-  Indiana  (Binus  *.  State,  iS  Ind.  aiipliea  not  only  to  the  case  as  made  by 
811;  Kaufman  v.  State,  49  Ind.  21S},  it  ia  the  prosecutiou,  but  to  any  defence  inter- 
held  that  an  alibi  most  prevail  as  a  de-  pHwd.  Stokea  >.  People,  bS  N.  Y.  ISi  ; 
fence  if  a  reasonable  doubt  ienieed  by  the  Brotherton  n.  People,  76  N.  V.  169; 
eriilence  as  to  the  prisoner  being  present  O'Coootll  d.  Faople,  87  N.  Y.  377  ;  Pea* 
■t  the  time  and  place  when  and  where  the  pie  f.  MeCann,  Ifl  S,  Y.  S8.  So  also 
crime  was  comuiittBd.  where  the  defendant   seeks   to   eatabliah 

The  ountion  whether  the  doctrine  of  that  the  homicide  was  committed  in  Htt> 

Rasanable  doubt  applies  to  defences  set  defence.     People  n.   Kiotdan,   117  N.  T. 

np  by  the  priaoner,  as  well  as  to  the  case  73.     In  this  last  case  the  trial  court  in  ila 

of  the  pRKecotioD,  has  been  much  conaid-  chargH  instructed  the  jury  that  "  the  de- 

and.     The  better  mle  seems  to  be  that  if  fendant  iu  a  criminal  action  is  always  pre> 

the  prisoner  provea  facts,  whether  by  way  lumed  to  be  innocent  until  Che  cutitrary  ia 

«f  alibi  or  otherwise,  which  raise  a  rea-  proved,  aud  in  esse  of  a  reasonable  doubt 

■raisble  doubt  in  the  minds  of  the  jnrv  as  whether  hia  suilt  is  satisTactorily  shown, 

to  the  truth  ofthe  caaeof  theprcoaontioD,  he  is  entitled  to  an  acquittal."     There- 

they  should   acquit     Thus,  ID  a  recent  n|>nn  the  district  attorney  asked  the  court 

ease    in    PennsylvaniH,    the    trial   judge  to  charge   "that    where    the    derendant 

charged  thejury  as  follows  :  "Tlie  setting  makes  a  claim   of  sflf-defence,  that  the 

up  or  an  aloi  by  the  prisoner  doea  not  t«-  homicide  waa  committed  in  self-defence, 

Ueve  the  Commonwealth  from  ftirnishing,  the  burden  of  establishing  the  neceasair 

■s  it  has  done  lirre,  full  proof  of  the  com-  facta  to  avail  himself  of  that  defence  U 

mission  of  the  otfenoe  orcrims  charged,  upon  the  defendant,"  end  the  defendant 

Nor  does  his  setting  up  of  vt  alibi  as  a  excepted  to  the  propoaiEion  ru'eaented  hj 

drfence  change  the  burden  of  proof  cast  the   prosecution  and  acceded  to  by  the 

upon  the  Commonwealth  by  his  plea  of  court     The  conrt  then  said  :  "I  cWge 

not  gnilCr,  or  waive  hie  right  to  demand  that  where  a  defence  of  self-defence  is  set 

from  the  Commonwealth,  befors  he  can  be  up,  in  the  legal  term  the  burden  of  proof 

eofivicted,  full  and  complete  proof  of  hia  is  upon  the  defendant  to  establish  his  de- 

ftnilt  beyond  a  reasonable  doubt"    The  fence  beyond  a  reasonable  doubt"    The 

Snpreme  Court  held  that  what  waa  said  district  attorney  then  said  :  "  I  ask  the 

by  the  trial  Jadge  in  relation  to  the  de-  conrt  to  withdraw  that  charge.    VTe  do  not 

finiM  of  alM,  constituted  a  bll,  elaai,  olaim  that  tha  baiden  ot  proof  is  upon  tha 
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words,  proof  of  the  corjma  delicti,  and  of  the  identity  of  the  prit' 
oner.     It  is  seldom  that  either  of  these  can  be  proved  by  direct 


defeadsnt  to  eaUblish  the  defence  nf  self- 
defence  beyond  s  reojioiUibla  doubL"  Tlie 
coartnipUed:  "I  thiuk  I  will  leave  it  aa 
it  ia."  Sometime  Ltler  iu  the  proceediugi 
the  coart  uid  :  "  With  regard  to  thnt 
portiou  of  the  charge  vhich  waa  mado  at 
the  request  of  the  distriot  BttM'nej',  the 
conrt  will  withdraw  what  it  said  to  the 

ery  OQ  that  sabject,  and  will  charge  this  : 
B  moat  make  hla  defeace  appear  to  the 
jaiy,  availing  binueif  of  all  the  evidence 
in  the  caw  on  either  side,"  and  to  this 
alio  the  defendant  excepted.  The  Court 
of  Appeals  held  that  there  wu  error  ia 
the  charge,  and  that  it  should  hare  been 
left  as  livdt  etatud.  Paople  v.  Biordau, 
tapra.  In  a  later  case  in  the  mma  State 
(People  17.  Stone,  117  ^.  Y.  484),  the  same 
point  came  np  in  a  defanca  of  alibi.  The 
trial  judge  inatructed  the  jury  "that  ajx 
alibi,  when  established  to  the  satisfaction 
of  the  Jury,  is  as  caQulusire  a  defL-iiue  oa 
can  possibly  be  interposed  in  a  crimin;d 
ease.  It  nMd  not  be  established  beyond  a 
reasonable  doubt;  but  it  should  be  nitab- 
lished  to  the  satisfactioa  of  the  jury."  It 
was  urged  on  appeal  that  this  charge  had 
a  tendency  to  depriva  the  defundaut  of 
the  benelit  of  a  reaaooable  doubt  arising 
npon  the  whole  endence.  The  court  had 
tttready  charged  that  "if  there  is  in  this 
case  a  reasonable  doubt,  it  will  be  your 
duty  to  acquit  the  defendant ; "  but  "  if 
apon  the  whole  evidence  there  is  not  a 
reasonable  doubt,  it  will  be  your  duty  to 
convict  the  defendant ; "  and,  when  the  de- 
fenrlant'a  ODuoiel  eiceptad  to  the  nfrDsrk  of 
the  juilge  that  the  alOii  "  should  be  estab- 
lished to  the  satisfaction  of  the  jury,"  he 
requested  the  court  to  charge  in  these 
words  :  "  That  if,  taking  the  whole  case 
together,  taking  the  evidence  for  the 
prosecution  ana  the  evidence  respacttug 
the  alibi,  they  have  any  reasonable  doubt 
of  the  puilt  of  the  prisoner,  they  mist 
acquit  aim."  The  court  then  replied : 
*'  I  have  so  charged  already."  This  was 
held  t 


le  whole  charge ' 
struct  the  jury.  It  was  held  on  appeal 
that  if  thajury  could  have  misunderstood 
the  charge,  in  the  respect  referred  to,  then 
this  deliberate  adoption  by  the  court,  upon 
the  request  of  the  prisoner's  counsel,  of 
the  correct  rale  mnst  have  elfectuallv  re- 
moved any  erroneous  impression  which  his 
previous  remark  might  have  made  npan 
their  rainds  ;  but  one  judge  in  the  Court 
of  Appeals  dissented,  saying  that  in  hia 


opinion,  a  distinct  error  was  committed 
iu  instructing  the  jury  that  the  prisoner's 
defence  of  au  alibi  should  be  established 
to  the  satisractiun  of  the  jury,  and  this 
error  was  not  cured,  or  removed,  by  the 
reniaiuder  of  the  charge.  On  this  dis- 
senting opinion  it  ia  said:  "That  rule 
would   preclude  the  Jury  from  giving  tbe 

Srisouer  the  benefll  of  any  njasouable 
oubt  in  their  minds,  because  it  would  re- 
quire them  to  be  tirst  sattstied  o(  the  truth 
of  that  dirl'eiice,  aud  no  such  strict  rule  ia 
sanctioned  by  authority,  or  in  practice." 
In  H  still  later  case  (People  v.  Downs,  128 
N.  Y.  664],  this  rule  seems  to  have  boeu 
further  extended,  so  that  under  the  stat- 
utes of  that  atate,  a  defendanl,  indicted 
lilt  uiunier,  may  escape  conviction  by 
raisiug  a  reasonable  doubt  whether  the 
slaying  was  excusable  or  justiliable.  The 
court,  in  this  case,  says;  "  We  have  de- 
cided so  recently  as  to  make  further  cita- 
tion needless,  that  the  rule  that  in  criminal 
cases  the  defendaut  is  entitled  to  the  bene- 
fit of  a  reasonable  doubt,  applies  not  only 
to  the  case  as  made  by  the  jirosecutiou, 
but  to  any  defence  interposed  (People  v. 
Riordan,  117  N.  Y.  71]  ;  and  we  bad 
earlier  held,  under  the  statute  deRning  tbe 
diUerent  classes  of  homicide,  thot  whether 
it  was  murder  or  manslaughter  in  one  of 
the  degrees,  or  juatitiable  or  eicusahlt^ 
and  so  no  crime  at  all,  depended  upon  the 
intention  and  circumstances  of  its  perpe- 
tration, and  therefore  mere  proof  of  the 
killing  raised  no  legal  implication  of  the 
crime  of  murder  (Stokes  v.  People,  63 
K.  Y.  177) ;  "  and  further  discusain^  the 
charge,  the  Court  of  Appeals  said  that  on 
the  whole  it  seemed  to  lay  on  the  prisouor 
the  burden  of  proving  to  the  satisfaction 
of  the  jury  that  the  homicide  was  justifi- 
able ;  whereas,  he  should  have  been  en- 
titled to  acquittal  on  raisins  a  rcasonnbla 
doubt  of  the  case  of  the  people.  The  same 
point  was  taised  in  a  case  in  Pennsylvanjd 
(Tiffany  r.  Com.,  121  Pa.  SL  179).  la 
this  case  the  court  was  requested  by  the 
prisoner  to  charge  as  to  the  legal  clfect  of 
the  facts  the  jun  might  find  therefrom, 
and,  especially,  of  the  reasonable  doubt  as 
to  the  existence  of  malice  at  the  time  tbe 
fatal  shot  was  tired.  In  a  portion  of  his 
char^  the  learned  Judge,  alter  reminding 
the  jury  that  he  had  "refused  to  affirm 
two  of  tne  prisoner's  points  with  reference 
to  the  crime  of  murder  in  tlie  second  de- 
gree," said,  "  I  refuse  to  say,  as  requested 
m  those  points,  that  if  the  circumstMice* 
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testimuuy;  and  therefore  the  fact  may  lawfully  be  established  by 


in  Gvidenco,  put  there  either  hj  the  pris- 
oner or  the  Camuiun  wealth,  raued  a  t«a- 
Eoaable  donbt  of  thnt  tirime,  that  those 
fiicta  and  cireunmtimeeg  would  uperaU 
tu  acquit  of  it."  Again  :  "  If  tha 
facts  uud  circamsUuceB  ara  in  evideoue, 
no  tuatter  by  whom  produced,  which 
make  the  exieauation  that  ndacea  it 
(gnule  of  the  crime),  they  hsve  the  ef- 
IduE  to  reduce  it,  but  thoae  facts  and  eir- 
cuoisbiDceB  must  be  more  than  sufficient 
to  raise  a  reasooable  doubt"  On  appeal 
thin  was  held  misleading  and  errooeuus. 
The  Court  of  Appeal  mya:  "  It  is  un- 
doubtedly true  that  whetu  a  homicide  ia 
coQiniitted  and  tlie  killing  U  ahowu  to  be 
unlawful,  it  ia  presumed  to  be  murder, 
bat  this  presumption  may  be  rebutted,  or 
so  far  HcakeiiFd  by  other  evidence  in  con- 
nection with  the  legal  presumption  of  in- 
UDceace  as  to  create  a  reasouable,  Bubstan> 
tial  doubt  as  to  the  guilt  of  the  accused  or 
the  degree  of  the  crime  charged,  and  thus 
entitle  him  to  an  ocquillal  or  reduction  of 
the  grade.  In  other  words,  it  is  not  u  pre- 
8uni(itioQ  juri»  rf  sle  jure,  — an  irrebuttable 
presumptiou.  Malice,  for  example,  ia  an 
essential  ingredient  of  murder,  either  of 
the  Rrst  or  secoud  degree:  and  while  ita 
exiblence  may  be  preaumed  from  certain 
pTo»Bd  or  admitted  facta,  the  i<) 


be  tpbatting  evidence  for  the  consideration 
of  the  jun.  It  is  incumbent  on  the  Com- 
monwialth,  in  every  case,  to  esiabtish  the 
existence  of  nialice,  express  or  implied,  not 
merely  by  a  preponderance  of  evidence,  but 
by  proof  beyond  a  reasonable  doubt.  In 
Tomer  d.  Com.,  S6  Pa.  St.  64,  74,  the 
present  Chief  Justice  said:  'We  are  in- 
clined to  think  with  Hr.  Greenleaf,  1 
GrefDl.  Ev.  S  81  b,  that  the  true  rule  in 
criminal  cases,  notwithstanding  soma  de- 
daiona  to  the  contrary,  is  that  the  burden 
of  proof  never  nhifla,  but  rests  on  the  pro- 
secution thronghout,  so  that  in  all  cases  a 
COTH-iction  can  be  had  only  aftft  the  jury 
hare  been  convinced,  beyond  a  reasonable 
donbt,  of  the  ilefendant's  guilt.  From  this, 
it  results  that  if  from  any,  or  from  all  the 
evidence  taken  tof^ther,  a  reasonable  donbt 
of  defendant's  )^itt  ia  raised,  tliere  should 
he  an  acquittal.'  Whatever  doubt  there 
mav  be  as  to  the  applicabiliCj  of  the  prin- 
ciple thus  stated  to  canes  where  the 
prisoner  relies  on  some  distinct,  substan- 
tive grotind  of  defence,  not  necessarily  con- 
nected with  the  transaction  on  which  the 
indictment  is  founded,  auch  as  insanity, 
etc,  there  can  be  no  question  aa  to  its 
•onodneM  aa  wall  as  applicability  to  cases 


where,  instead  of  setting  up  separate  and 
independent  facts  in  answer  to  a  crime 
charged,  the  accused  coufines  his  defence 
to  tEs  ori^oal  tranaaction  chsi;^  as 
criminal,  with  its  accompanying  circum- 
stances. In  the  latter  the  burden  of  proof 
never  changes,  but  remains  on  the  Com- 
monwealtli  to  satisfy  the  jury  that  the  act 
was  unlawful  and  unjustifiable,  and,  if  the 
the  crime  be  a  graded  one,  that  it  is  of  the 
grade  claimed  by  the  Commonwealth." 
See  also  Tiffany  v.  Com.  mpra.  In  Lil- 
lienthal  v.  United  States,  97  U.  S.  286,  it 
was  held  that  the  true  rule  is  that  the 
burden  of  jiroof  never  shifts  ;  that,  in  all 
cases,  before  a  couviction  can  be  had,  the 
jury  must  be  patiafied  from  the  evidence, 
beyond  a  reasonable  doubt,  of  the  affirma- 
tive of  the  issue  iu  the  accoaation,  that 
the  defendant  ia  guilty  in  manner  and 
form  OS  charged  in  the  indictment. 
"  Where  tbe  matter  of  excuse  or  justifica- 
tion of  the  oSence  charged,  grows  act  of 
the  original  transaction,  the  defrndant  ia 
not  driven  to  the  necessity  of  establishing 

preponderance  of  evidence,  and  much  leas 
beyond  a  reasonable  doubt.  If,  upon  a 
consideration  of  all  the  evidence,  there  be 
a  reasonable  donbt  of  the  guilt  of  the  pariy, 
the  jury  are  to  give  him  the  benefit  of 
auch  doubt."    See  also  ante,  vol.  i.  g  81, 

The  proposition  tmifonnly  applied  in 
criminal  cases,  which  gives  to  the  accused 
the  benefit  of  any  reasonable  doubt,  has, 
in  some  of  tbe  United  Stales,  and  in  others 
not,  been  deemed  applicable  to  civil  ac- 
tions in  which  is  involved  for  determina- 
tion that  which  might  be  the  subject  of 
criminal  prosecution.  See  ante,  vol.  i. 
$  13  a.  In  New  York  it  is  held  that  in 
civil  actions,  the  rule  tliat  the  preponder- 
ance of  evidence  is  sufficient  to  warrant  a 
finding  of  fact  in  which  is  involved  a 
charge  of  such  character,  has  the  support 
of  the  better  reason.  People  v.  Briggs, 
114  N.  y.  84.  In  New  York  A  Brooklyn 
Feny  Co.  v.  Moore,  102  H.  Y.  667,  fully 
reported  in  18  Alb.  N.  C.  106,  the  court 
said  :  "  There  is  no  rule  of  law  which  re- 
quires the  plaintiff  in  a  civil  action,  wheu 
a  indigent  against  the  defendant  may  ea- 
tahlish  his  guilt  of  a  crime,  to  prove  his  cose 
with  the  same  certainty  which  is  required 
in  criminal  prosecudona.  Nothing  more  ia 
required  in  auch  cases  than  a  just  prepon- 
derance of  evidence,  always  giving  the  de- 
fendant the  benefit  of  the  presumption  of 
innocence."  The  rule  so  stated  is  said  to 
be  the  proper  one  applicable  to  the  meai- 
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circumstantial  evidence,  provided  it  be  aatiBf&ctoi7.'(a)  Elven 
in  the  case  of  homicide,  though  ordinarily  there  ought  to  be  the 
testimony  of  persons  who  have  seen  and  identified  the  body,  yet 
this  is  not  indispensably  necessary  in  cases  where  the  proof  of 
the  death  is  so  strong  and  intense  as  to  produce  the  full  assur- 
ance of  moral  certainty.^  But  it  must  not  be  forgotten  that  the 
books  furnish  deplorable  cases  of  the  conviction  of  innocent  per- 
sons from  the  want  of  sufficiently  certain  proofs  either  of  the 
corput  delicti  or  of  the  identity  of  the  prisoner.^  It  is  obvious 
that  on  this  point  no  precise  rule  can  be  laid  down,  except  that 
the  evidence  "ought  to  be  strong  and  cogent,"*  and  that  inno- 
cence should  be  presumed  until  the  case  is  proved  against  the 
prisoner,  in  all  its  material  circumstances,  beyond  any  reasona- 
ble doubt. 

§  81.  Fiasomptlon  from  aosxpUlncd  poweuton  of  stolen  prop- 
ortj.     The  caution  necessary  to  be  observed  on  this  point  applies 

>  Se«  Uittermsier,  Tniti  de  U  Pnavt  tn  Hati&re  CriminelLe,  c  58,  p.  4IQ. 

*  WilU  on  CirciuuL  Evid.  pp.  1C7,  162.  An  axuiiple  of  this  ia  in  Bgz  v.  Hind* 
Dianh.  2  Leach,  C.  C.  751.  (A) 

■  Mr.  Wills  mentions  aerenl  instances  of  this  kiod,  la  his  interestuig  Essay  on 
CiKimutastial  Evidence,  c.  1,  7.  Sea  also  Whsitou's  Am.  Crim.  Law,  pp.  284^  t&i 
(2d  «L). 

*■  Per  Bast,  J.,  in  Bex  v.  Bnrdatt,  SB.  k,  AM.  123. 

nn  of  evidence  in  eiril  actions.     People  t>,  and  proof  of  his  habits,  are  sdmissitjle  on 

Briffgi,  jupm.     See  csaet  Gollectad  in  note  the   question  of   ideutity.      Udderzook's 

to  Spra^^ne  o.  Dodf^  95  Am.   Dec.  626.  Case,  7S  Pa.  St.  340. 
And  there  in  held  to  he  no  distinction  iu  (At  People  d.  Alviso,  56  CsL  230.     In 

that  reepect    in    behalf   of   a  defendant  Bntolf  v.  People,  18   N.  Y.   170,  it  was 

iu    an    action    for   a  peoalCy,   in   whiub  fadd  that,  in  unler  to  wamat  a  conviction 

the  People  are  the  put?  plaintiff.     It  ie  of  murder,  there  must  be  direct  proof,  — 

no  lesB  a  ciril  action  because  lo  brought,  either  of  tbe  death,  as  by  tlie  Sndiag  and 

The    purpose  of  the  action   is   not   the  ideutiScattMi  ol  the  corpse,  or  of  criminal 

Eunishiuent  of  tbe  defendant  in  the  sense  Tiolence  adequsts  to  produce  death,  and 

rgidmateLy  applicable  to  tbe  term,  bat  exerted  in  euch  a  manner  as  to  account  for 

■ueh  action  is  troaght  to  recover  the  pen-  the  disappearance  of  the  body  —  that  the 

alty  as  a  filed  aum  by  way  of  indemnity  torpnt  delieti,   in  jnurder,  has  two  com- 

to  the  public  for  the  iQJary  suffered  by  ponents,  —  death  as  the  result,  and   the 

reason  of  the  vialatioo  of  tbe  statute.     Thi  criminal  af^ncy  of  another  as  the  meaiia. 

eSecl  uf  the  recovery  is  merely  to  charge  It  is  only  where  there  ir  direct  proof  of 

the   defendant   with   pecnniarT   liabilin,  one  that  the  other  can  be  eatablislied  by 

while  acriminal  proeecution  is  had  for  the  drcnmatantiel  evidence.     In  State  v.  Ger- 

purpose  of  punishment  of  tbe  accosed.  man  (54  Ho.  626),  the  court  refuKed  to 

And  the  consequence  of  oonviotion  may  be  auataina  convictionwhereintlie  only  proof 

mote  serious  to  him  for  the  reason,  if  for  of  tbe  corpus  lUlieli  was  the  extra-judicial 

no  other,  that  it  is  deeoed  sn  Impntation  confession  of  the  prisoner.    See  also  Blsck- 

affecting  his  motsl  staudiDg  iu  a  degree  bum  v.  State,  23  Ohio  Bt.  146.     See  also 

dependent,  more  or  less,  upon  the  uatora  State  d.  Williams,  7  Jonea  (N.  C),  446  ; 

of  the  crime.     People  v.  Bnggi,  114  S.  Y.  HcCalloch  v.  SUte,  4S  lud.  109  ;   Lowell's 

84.  Csse,  Supreme  Judicial  Court,  Uaius,  187$, 

(a)  A  photognph  of  a  pcfMU  killed.  Pamphlet. 
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with  more  or  less  force  in  all  criminal  trials ;  but  from  the  na- 
tore  of  the  case  is  more  frequently  and  urgevtltf  demanded  in 
prosecutions  for  homicide  and  for  larceny.  We  have  heretofore  * 
adverted  to  the  possession  of  the  instruments  or  of  the  fruits  of 
a  crime  as  affording  ground  to  presume  the  guilt  of  the  posscaaor: 
but  on  this  subject  no  certain  rule  can  be  laid  down  of  universal 
application;  the  presumption  being  not  conclusive  but  disputa- 
ble, and  therefore  to  be  dealt  with  by  the  jury  alone,  aa  a  mere 
inference  of  fact,  (a)  Its  force  and  value  will  depend  on  several 
considerations.  In  the  Urst  place,  if  the  fact  of  possession 
stands  alone,  wholly  unconnected  vnth  any  other  circumgtancet, 
its  value  or  persuasive  power  is  very  gliyht;  for  the  real  criminal 
may  have  artfully  placed  the  article  in  the  poBseaeion  or  upon 
the  premises  of  an  innocent  person,  the  better  to  conceal  his  own 
guilt;  whether  it  be  the  instrument  of  homicide,  burglary,  or 
other  crime,  or  the  fruits  of  robbery  or  larceny ;  or  it  may  have 
been  thrown  away  by  the  felon,  in  his  flight,  and  found  by  the 
possessor,  or  have  been  taken  away  from  him,  iu  order  to  restore 
it  to  the  true  owner;  or  otherwise  have  come  lawfully  into  his 
possession.^  It  will  be  necessary,  therefore,  for  the  prosecutor 
to  add  the  proof  of  other  circumstances  indicative  of  guilt,  in 
order  to  render  the  naked  poBsessioh  of  the  thing  available 
towards  a  conviction ;  such  as  the  previous  denial  of  the  posses- 
sion  by  the  party  charged,  or  his  refusal  to  give  any  explanation 
of  the  fact,  or  giving  false  or  incredible  accoimts  of  the  manner 
of  the  acquisition;  or  that  he  has  attempted  to  dispose  of  it,  or 
to  destroy  its  marks ;  or  that  he  has  fled  or  absconded,  or  was 
possessed  of  other  stolen  property  or  pick-lock  keys,  or  other 
instruments  of  crime ;  or  was  seen,  or  his  foot-prints  or  clothea 


(n)  Thu  presumption  U,  HFrof.  Oreen-  upon  proof  of  poases*ioD,  recent  and  nn- 

li>afnjs,  ntpra,  BndM  hubaenprevioiulv  explua»d,   bj   the    deFendant    or   stolen 

iihawn'(iin&,  vol.  i.  %  341,  in  re&lity  an  in-  goodti,  the  jury,  in  the  absence  of  other 

frreiiFe  of  fact  whicli  the  jory  maj  dnv  evidence,   moat  convict.     2   East,   P.  C 

from  the  fact  of  posiesaion  of  the  stolen  856;  Boee.  Cr,  Evid.  18;  Suteu.  Adiuns, 

tgu|frty,  if  it  ii  aiilGcientlT  recent  and  is  I  Ha^w.  468.    Proof  of  concealment  (3tnte 

,   nneiplnined.     It  has  been  held  that  this  t>.  Bennett,  2  Const.  B.  092),   or  of  faU« 

fux  alone  is  not  anffleicnt  to   make  out  Btatcmentain  reganl  to  the  property  (Penn- 

%  prima  facU  oaae  and  shift  the  burden  of  tyUaniii  v.  Meyers,  Addis.  820),  strength- 

prnof  to  the  defendsnt  ia  a  trial  for  lar-  ens  this  prnnniptioo  greatly.     A  very  able 

■enj.      State  ».  Bodga,  SO  N.   H.   GIO.  discussion  of  this  preemption  ia  given  in 

Bat  it  i*  more   conuwrnlf  lield    that,  State  v.  Hodge,  GO  N.  H.  CIO. 
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or  other  articles  of  his  property  were  found,  near  the  place^  and 
at  or  near  the  time  when  the  crime  was  committed;  or  other 
circumatauces  Daturally  calculated  to  awaken  Buepicion  against 
him,  and  to  corroborate  the  inference  of  guilty  possession.  ^ 

§  32.  Bum  •nbjeot.  In  the  next  place,  in  order  to  justify  the 
inference  of  guilt  from  the  possession  of  the  instruments  or 
fruits  of  crime,  it  is  important  that  it  be  a  recent  poaaetaion,  or 
BO  soon  after  the  commission  of  the  crime  as  to  be  at  first  view 
not  perfectly  consistent  with  innocence.  In  the  case  of  larceny, 
the  nature  of  the  goods  is  material  to  be  considered;  since  if 
they  are  such  as  pass  readily  from  hand  to  hand,  the  possession, 
to  authorize  any  suspicion  of  guilt,  ought  to  be  much  more  re- 
cent than  though  they  were  of  a  kind  that  circulates  more  slowly 
or  is  rarely  transmitted.  Thus,  the  possession  was  held  suffi- 
ciently recent  to  hold  the  prisoner  to  account  for  it,  where  the 
property  stolen  consisted  of  two  unfinished  ends  of  woollen  cloth, 
of  about  twenty  yards  each,  found  with  the  prisoner  two  months 
after  they  were  missed  by  the  owner.^  But  where  the  subject 
of  larceny  was  an  axe,  a  saw,  and  a  mattock,  found  in  the  pos- 
session of  the  prisoner  three  months  after  they  were  missed,  the 
learned  judge  directed  an  acquittal ; '  and  where  a  shovel,  which 
had  been  stolen,  was  found  six  months  afterwards  in  the  house 
of  the  prisoner,  who  was  not  then  at  home,  the  learned  judge 
refused  to  put  the  prisoaer  upon  his  defence,*  An  acquittal  was 
also  directed  where  sixteen  months  had  elapsed  since  the  loss  of 
the  good8.^(a)  But  in  other  cases  the  whole  matter  has  properly 
been  left  at  large  to  the  jury,  it  being  their  province  to  consider 
what  weight,  if  any,  ought  to  be  given  to  the  evidence;^  the 
general  rule  being  this,  that  where  a  man  in  whose  possession 
stolen  property  is  found  gives  a  reasonable  account  of  how  he 
came  by  it,  it  is  incumbent  on  the  prosecutor  to  show  that  the 
account  is  false,  ^(ij 

1  WilU  on  Cirenmst.  Evid.  c.  8,  §  4 ;  Aliwo's  Crim.  Law  of  SfotUud,  pp.  820-122. 

*  Rei  T.  Partridse,  7  C.  &  P.  551.  And  are  State  ■>.  BenDstt.  3  Brevard,  514  ; 
Const.  892  ;  Cockio  8  Oase,  2  Lewin.  C.  0.  235  ;  Slatfl  B.  Jones,  3  Dev.  &  Bat  122. 

»  Rei  I..  Addms,  8  C.  4  P.  600  ;  ttaU'a  Caw,  1  Cox.  C.  C.  231. 

•  Uogina  V.  Cnittenden,  fl  Jur.  207.  *  Anon.,  7  Monthly  Law  Mag.  G8. 

'  Kp.i  b.  Hewlett,  3  Buss,  on  Crimes,  728.  n.  by  Greaves.     And  see  State  v.  BreW' 

ater,  7  Vl  122  ;  Stflta  «.  Weston,  9  Conn.  627  ;  Commonwealth  «.  Myers,  Addis.  320.    , 

^  Begins  D.  Crowhurat,  1  C.  ft  E.  870.     It  is  Euffident  for  the  prisoner  to  raise  a 

(n)  3o   when    eigliteen    rao&tha    had    aix  months  had  elapspd,  and  the  artida 
elapaeil  (.Sloan  i>.  People,  S3  IlL  7S) ;  and    stolen  was  a  saddle. 
iu  JoDM  V.  State,  Se  Hiss.  247,  where  only        Ifi)  Bat  see  Segiu  s.  Wikon,  1  Dean. 
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§  33.  Sama  anl^wt.  But,  to  raise  the  presumption  of  guilt 
from  the  poeseBsion  of  the  fruits  of  the  iustruments  of  crime  by 
the  prisoner,  it  is  necessary  that  they  be  found  in  his  exclusive 
potsession.  A.  constructiye  possession,  like  coDstructivc  notice  or 
knowledge,  though  sufficient  to  create  a  eivH  liability,  is  not 
sufficient  to  hold  the  party  responsible  to  a  eriminai  charge.  He 
can  only  be  required  to  account  for  the  possession  of  things  which 
be  actually  and  knowingly  possessed ;  as,  for  example,  where  they 
are  found  upon  his  person,  or  in  his  private  apartment,  or  in  a 
place  of  which  he  kept  the  key.  If  they  are  found  upon  premises 
owned  or  occupied  as  well  by  others  as  himself,  or  in  a  place  to 
which  others  have  equal  facility  and  right  of  access,  there  seems 
no  good  reason  why  he,  rather  than  they,  should  be  charged  upon 
this  evidence  alone.'  If  the  prisoner  is  cbai^d  as  a  receiver  of 
stolen  goods,  which  he  admits  that  he  bought,  and  they  are  sub- 
sequently found  in  his  house,  and  are  proved  to  have  been  stolen, 
this  evidence  has  been  held  sufficient  to  justify  the  jury  in  con- 
victing him,  without  proof  of  his  having  actually  received  them, 
or  of  his  having  been  at  the  house  from  which  they  were 
taken.  ^  (a) 

§  34.  Snppreialoii  and  bbrloatloii  of  evldffiioa.  In  regard  to 
the  supprettion,  fabrication,  or  destruction  of  evidence,  the  com- 
mon law  furnishes  no  conclusive  rule.     The  presumption,  as  we 

Nasonable  doubt  of  hU  gnilt.    State  o.  Menick,  19  Ue.  SBfi ;  1  Leadics  Ciioi.  Cbhs, 

i  14  Jnr.  51S. 

k   Bell,  167.     Where  the  drcanutancea  v.  PettU,  63  Me.  124.     AppUton,  C.  J., 

attending  receut  pomeisioD  forbid  the  in-  and  Barrowi,  J.,  diMccting.     And.essup- 

feiEDce  that  the  priwner  committed  the  Dorting  the  diuenting  opinion,  see  Com.  v. 

larcenj,  the  poaBeeeion,  if  nneipUined,  ia  Kowe,  lOG  Mnag.  690.     A  Tull  diacusxiou 

evidence  that  be  received  the  stolen  proji-  of  this  Bpecies  of  eridenee  iii  giren  hj  I'ol- 

ertv  knowing  it  to  have  bwn  stolen.     Reg.  lock,  C.  B.,  in  Keg.  v.  Eiall,  4  F.  &  F. 

V.  Langmead,  i  Coi,  C.  C.  iU.     This  pre-  022,  and  notei. 

MlTnptionBppltesaii  well  tnapenonchnrged  (a)  See  Regina  v.  Smith,  B3  Eng.  L. 

idth  unlawfully  receiTing  as  Co  one  charged  ftEq,  631 ;  and  Reginav.  Hobson,  Id.  G2i. 

with  its  original  tsking.     Knickerbocker  ODiinindictmentforreee!vinggoodB,kiiotr. 

e.  People,  43  N.  Y.  179  ;  Stover  v.  People,  Ing  them  to  have  been  stolen,  the  mere  fad 

66  If.  7.  Sie.     The  preanrnptioD  growa  that  thej  were  found  on  the   prisoner's 

weaker  as  the  time  of  poesesainn  rwwdfs  premises  is  not  safficient  to  confirm  the 

from  the  time  of  the  original  taking  ;  bnt  evidence  of  the  theft,  so  far  as  to  make  it 

the  fact  itself  ia  one  for  the  consideration  .proper  to  convipt.     Rejj.  v.  Pratt,  4  F.  t 

of  the  jnr;  under  all  the  eiretiDUtanew  of  F.  SIS.     So  in  Califomuiit  hae  been  held 

the  case.     People  v.  Weldon,  111  N.  Y.  that  the  mere  fact  of  goods  recently  bur- 


Slsriously  stolen  from  ■  house  being  found 
It'  ..... 


Decknition*  made  after  coming  into  in  the  poswssion  of  the  prisoner  is  not 
poaaesaion  of  stoleti  property,  expltuator;  sufficient  evidence  of  the  hnrglarj.  "- 
cf  the  poMBMioii,  am  Inadmluibu.    StaU    pie  e.  Beavai',  40  C«l.  ST. 
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hare  seen  in  a  former  volume,'  Is  in  such  cases  strong  against 
the  party,  for  the  motive  of  so  doing  is  generally  a  consciousness 
of  guilt;  but  the  presumption  of  guilt  is  not  conclusive,  because 
innocent  pereons,  under  the  influence  of  terror  from  the  danger 
of  their  situation,  or  induced  by  bad  oounsel,  have  sometimes 
been  led  to  the  simulation  or  destruction  of  evidence,  or  to 
prevarication  and  other  misconduct,  the  usual  concomitants  of 
crime,  {a)  But  the  burden  of  proof  in  these  cases  is  on  the  pris- 
oner, to  explain  his  conduct  to  tho  satisfaction  of  the  jury.' 

§  85.  FonnBr  oonviotioii  and  ftoqnittoi.  It  may  here  be  added, 
as  a  further  preliminary  consideration,  that,  by  the  Constitution 
of  the  United  States,  no  perton  thall  "  be  tubjectf  for  the  tame 

>  Ante,  vol,  1  S  87. 

■  See  on  thin  subject,  WilU  <ta  Circumst  Evid.  c  S,  J  7  ;  Beat  on  Prasamptions, 
SS  145-119.  Ur.  Best  wall  snggesta,  thnt  ciuu  hare  probably  occurred,  where  the  ac- 
cused, though  iauocent,  could  Dot  ivail  himself  of  hia  real  defeDce  nitliout  crimioating 
others  whom  he  is  aniioua  not  to  injure,  or  criminating  himaelf  nith  respect  to  other 
traoaoctioDs.     Id.  {  llS,  n.  (a). 

{a)  The  introduction  of  false  or  fabrl-  witnesa.     Com.  r.  Haakcll,  140  Unsa.  12tt. 

oated  evidence  in  defeune  is  alwaya  raganled  To  be  entitled  to  any  force,  as  it  ia  ouly 

as  an  inferential  admission  of  guut,  al-  circumstantial  and  collnteral  to  the  main 

though  not  of  a  eoncluaire  ohaiacter.     A  issue,  its  truth  ahould  be  aatil)lished  he- 

caae  IS  named  in  the  Vnlcs  where  one  was  yond  all  qneiitiDn  or  cavil.     State  \;  Wil- 

iodicted  for  the  murder  of  a  girl  nine  yeuv  liama,   27  Vt   7S1.     The   suppressioD  m 

of  age,  and,  to  make  out  his  defence,  did  deslniction   of  documentary  evidence  al- 

attempt  to  substitute  another  eirl  of  simi-  ways  tells  against  the   one  who  does   it 

lar  appearance,   and  on  the  detection  of  Atty.-GBDeral  e.  Windsor,  24   Beav.  876. 

this  frauil  was,  by  its  force,  convicted  and  The  fact  that  a  iwrson  has  endeavored  to 

executed,  when  it  subsequently  turned  out  avoid  arrest,  or  to  escape  theri-from,  ia  to 

that  the  sn]]nosed  murdered  girl  was  still  be  considered  by  the  jury  as  bearing  upon 

llTing.     And  such  testimony  must  always  the  question  of  his  guilt,'  and  is  of  greater 

be  liable  to  more  or  leas  uncertainty  in  its  or  less  weight  as  the  time  when,  or  the  cir- 

intrinsic  weight.     But  it  seems  to  be  nd-  cumstHnces  under  which   it  takes   place, 

miaaible  as  a  circumstance  tending  to  show  may  reveal,  or  fkil  to  do  so,  an  intention 

the  guilt  of  the  accused.     Bnt  like  other  to  evade  justice.     Thua  it  has  been  held 

evidence  of  the  admiasions,  and  the  con-  that  it  would  be  for  the  jury  to  sar  whether 

dact  of  the  prisoner  in  regard  to  the  main  the  defendant  wa«  not  acquainted  with  the 

charge,  their  force  depends  ao  mnch  npon  chaive  made  against  him  when  he  was  or- 

the  temperament,  education,  and  habits  of  rested  npon  a  capiaa  issned  hy  the  court, 

life  and  buaioeas  of  the  accused,  that  no  be  having  recognized  to  appear  before  the 

very  great  reliance  is  to  be  placed  upon  court  to  answer  for  the  same  oflence^  and 

this  kind  of  evidence,  as  it  has  no  direct  a  previona  indictment,  although  in  a  ililTec^ 

tendency  to  establish  the  main  chai^.  aut  form,  having  been  fonnd  against  faitn, 

Andif  the  evidence  in  regard  to  the  alle^  even  if  it  did  not  distinctly  appear  that  the 

tidsehcod  or  fabrication  be  doubtful,  it  ia  officeni  at  the  time  informed  him  of  the 

entitled  to  no  weight.     Whether  any  in-  nature  of  the  indictment ;  and  it  was  held 

ference  conid  be   ^rly  dmwn  ham  the  not  to  be  withoat  relevancy  that  the  defeo- 

failure  of  a  defendant  to  produce  the  testi-  dant  waa  fonnd  au  hoar  or  two  after  hi* 

mony  of  a  witness  nho  may  be  suppoted  to  escape  in  the  company  of  the  person  with 

be  familiar  with  the  drcnnwtances  of  the  whom  the  offence  charged  was  alleged  to 

case,  ia  for  the  jury  to  detertnine.     The  have  been  eotninitted,  and  that  he  then 

'  mle,  aa  matter  of  law,  that  it  again  ran  awaj.     Cora.  s.  Brigham,  147 

' prodoca  the  UHi.  Hi, 


waa  the  duty  of  either  aids 
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offence,  to  he  twice  put  in  jeopardy  of  life  or  litnh. "  •  A  similar 
proviBioD  exiatB  in  the  cooBtitutions  of  most  of  the  States.  Bnt 
this  rule  has  a  deeper  foundation  than  mere  positive  enactment; 
it  being,  as  Hr.  Justice  Story  remarked,  imbedded  in  the  rer; 
elements  of  the  common  lav,  and  aniformly  construed  to  present 
an  insurmountable  barrier  to  a  second  proBccntion,  where  there 
haa  been  a  verdict  of  acquittal  or  conviction,  regularly  had, 
upon  a  sufficient  indictment  It  is  upon  the  ground  of  this  uni- 
versal maxim  of  tbo  common  lav,  that  the  pleas  of  avZrefoit 
acquit,  and  of  avtrefoit  convict,  are  allowed  in  all  criminal  cases.' 
If  the  former  acquittal  was  for  want  of  substance  in  setting  forth 
the  oGfence,  or  for  want  of  jurisdiction  in  the  court,  so  that  for 
either  of  these  causes  no  valid  judgment  could  have  been  ren- 
dered, it  is  no  bar  to  a  second  prosecution ;  ^  but  though  there  be 
error,  yet  if  it  be  in  the  process  only,  the  acquittal  of  the  party 
is  nevertheless  a  good  bar.  The  sufficiency  of  the  bar  is  tested 
by  ascertaining  whether  he  could  legally  have  been  convicted 
npoQ  the  previous  indictment;  for  if  he  could  not,  his  life  or 
liberty  was  not  in  jeopardy,*  (a) 

§  36.  Sonw  anbjeot.     The  former  Judgment,  in  these  cases,  is 

1  Coiiit..U.  3.  AineDJm.  art.  5. 

*  United  8Ut««  r.  Oibert,  2  Siimn.  42.  And  sm  Tanx's  ClB^  4  Rep.  U  ;  4  Bl. 
Comm.  83S  ;  1  Ru8S.  on  Crintes  8S7,  d.  by  Greave* ;  Wharton ,  Am.  Cnm.  Law,  305 

ti  mq.  (2d  pd.)  1  1  Chitty,  Crim.  Law,  452;  Cum mon wealth  v.  Canoinfthtim,  18  Mas9. 
S45  ;  Commonwealth  s.  Goddard,  Id.  ISfi  ;  Commouwealth  n.  Koby,  12  Pick.  (MasB.) 
4M,  602;  People  v.   OoodiriD,  18  Johns.   187,  201.     The  rule  in  civil  caaes  is  the 
■ame.     "  Nemo  debet  bis  veiari,  pro  una  et  eadem  causa."    Broom's  Maxima,  1S5.    ■ 
And  see  ante,  voL  i.  SI  B22-539. 

*  In  Uaaaachusetta,  it  bas  been  held,  that  where  an  illi^I  aentcDce  haa  been  tervcd 
md,  it  ahall  hsve  at  leaat  the  effect  to  protect  the  defendant  from  another  puoishmeiiE 
for  the  Tety  aame  thing,  althoufth  imposed  sccnrding  to  more  accurate  formBlitias. 
Commonwralth  u.  Loud,  S  Het.  (Mass.)  328.  Tbe  judjimect  that  the  defcndnnt  waa 
gnilty,  Mid  Pntnam,  J.,  althongh  npon  proeeedinRa  which  were  erroneous,  is  good  un- 
til revened.  This  role  ororiminal  law  is  well  aettled.  It  was  Ihe  right  and  privilefp 
or  the  defendaut  to  bring  a  writ  of  error,  and  reTerae  that  judgment.  Hut  he  well 
might  waive  the  error,  and  aiihmit  to  and  perform  tlia  aectence,  ivithout  danger  of  being 
■nbjpcted  to  another  eouTlctlon  and  puni»fiment  for  the  same  offence. 

*  Ibid.  ;  2  Hawk.  P.  C.  c.  86,  J  8  ;  Id.  c  36,  5§  1.  10,  16  ;  2  Hale,  P.  C.  21B-248; 
Commonwealth  B.  Goddard, aupm;  Whart-Amer.  LYira.  Law,  100-204;  People  u.  Bar- 
rett, 1  Johns.  66  !  Rel  e.  Emdem,  S  East,  437  ;  Comraonwealth  «.  Petsra,  12  Het 
<Mbm.}  887  ;  Ri^na  v.  Drury,  18  Law  Journal,  189 ;  3  Car.  &  Eir.  ISO ;  3  Coz,  C.  C. 
S44. 

(o)  Selling  intoxicating  linnor*  may  be  a  bar  to  a  proaecntlon  fur  the  former,  even 

eridence  of  tie  offence  of  maintaining  a  if  it  appears  that  the  sale  now  relied  on 

tenrment  used  for  the  illegal  keeping  and  was  given  in  evidence  in  the  proaecutiou 

aeittng  of  liquor,  but  ia  not  the  aame  of-  for  maintaiiiing  the  tenement     Morey  r. 

fence,  and  the  person  may  be  guilty  of  the  Com.,  lOB  Mass.  433,  4SG  ;  Com.  v.  Sulli* 

fnrmpr  withoat  being  guilty  of  tbe  latter,  van,  ISO  Maas.  317. 
Therefore  an  acquittal  of  tbe  l>ttar  la  not 
VOL.  III.  —  4 
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pleaded  with  an  aTerment  that  the  offence  charged  in  both  in- 
dictments  ia  the  same;  and  the  identity  of  the  offence,  which 
may  be  shown  by  parol  evidence,  is  to  be  proved  by  the  prisoner.' 
This  may  generally  be  done  by  producing  the  record,  and  show- 
ing that  the  same  evidence,  which  is  necessary  to  support  the 
second  indictment,  would  have  been  admissible  and  sufficient  to 
procure  a  legal  conviction  upon  the  first^  A  prima  facie  case 
on  this  point  being  made  out  by  the  prisoner,  it  will  be  incum- 
bent on  the  prosecutor  to  meet  it  by  proof  that  the  offence, 
charged  in  the  second  indictment,  was  not  the  same  as  that 
chai^d  in  tbo  lirst^  It  is  not  necessary  that  the  two  charges 
should  be  precisely  alike  in  form,  or  should  correspond  in  things 
which  are  not  essential  and  not  material  to  be  proved;  the  vari- 
ance, to  be  fatal  to  the  plea,  must  be  in  matter  of  subatance. 
Thus,  if  one  is  indicted  for  murder  committed  on  a  certain  day, 
and  be  acquitted,  and  afterwards  be  indict«d  for  the  murder  of 
the  same  person  on  a  different  day,  the  former  acquittal  may  be 
pleaded  and  shown  in  bar,  notwithstanding  the  diveraity  of  days ; 
for  the  day  is  not  material ;  and  tbe  offence  can  be  committed 
but  once.* (a)  But  if  one  be  indict«d  of  as  offence  against  the 
peace  of  the  late  king,  and  acquitted,  and  afterwards  be  indicted 
of  the  same  offence  against  the  peace  of  the  now  king,  the  former 
acquittal  cannot  be  shown  in  bar  of  the  second  indictment ;  for 
evidence  of  an  offence  against  the  peace  of  one  king  cannot  be 
admitted  in  proof  of  the  like  charge  against  the  peace  of  another 
king,^  Thus,  also,  in  regard  to  the  person  slain  or  injured,  if 
he  be  described  by  different  names  in  tbe  two  indictments,  and 
tbe  identity  of  the  person  be  averred  and  proved,  he  being  known 

1  Duncan  v.  CoromonweiJtli,  8  Dana,  2BB.  An  approvod  form  of  this  plea  ii 
f^ven  at  large  in  Rex  k.  Sheen,  2  C.  &  P.  6Si  ;  and  in  Begina  d.  Bird,  G  Ooi.  C.  C.  11 ; 
2  Eng.  Law  &  Eq.  439  ;  1  Temple  t  Mew,  C.  C.  438,  a. ;  Train  &  Beatd's  Pncedenta 
oflndictmetita,  4S1,  484. 

*  ArahboU  on  Crira.  PI.  87  t  K«x  t,  Emden,  B  East,  437 ;  lUi  c.  Clirk,  1  B.  t 
Bing.  473  :  Ki-x  v.  Taylor,  3  B.  &  C.  SOS ;  1  Run.  on  Cnmea,  8S2  ;  Commonweilth  v. 
Roby,  12  Pick.  (Mass.)  49S  ;  Rex  v.  Vnndareomb,  2  Leach,  C.  C.  (*th  od.J  768.  The 
counsel  in  the  caw  may  be  examined,  to  thow  from  hia  notes,  taken  at  the  fanner  trial, 
what  was  the  evidence  then  given.     Begina  v.  Bird,  ubi  tupra, 

*  ReRina  d.  Bird,  5  Cox,  C.  C.  11 ;  2  Ens.  Law  k  En.  489. 

•  2  Hale,  P.  C.  244. 

•  Sex  v.  Taylor,  3  a  k  G.  G02 ;  3  Hawk.  P.  C.  a.  2S,  S  92- 

(a)  In  order  that  the  flnt  of  two  indict-  the  indictment  show  no  Intennlioioti  it 

menta  for  keeping  a  garni ng-honae  ahottld  not  snfflcient,  a«  onder  neither  need  thu 

bar  the  other,  it  must  anpear  la  proof  tlut  time  be  proved  aa  laid,  and  it  may  be  that 

the  keepiDB  alleged  in  the  two  waa  with-  them  was  an  interval  between   the  tubes 

oat  iatenmition ;  that  the  dates  let  out  in  laid.    State  v.  Liodlej,  It  Ind.  431. 
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aa  welt  bj  the  one  name  as  the  other,  it  is  a  good  bar.^  So,  if 
one  be  indicted  for  murdering  another,  bj  compelling  him  to 
take,  drink,  and  swallow  down  a  certain  poison  called  oil  of 
vitriol,  whereof  he  is  acquitted;  and  be  be  again  indicted  for 
murdering  the  same  person  by  administering  to  him  the  oil  of 
vitriol,  and  forcing  him  to  take  it  into  bis  mouth,  so  that  bj  the 
disorder,  choking,  suffocating,  and  strangling  occasioned  thereby 
he  languished  and  died, —  the  former  acquittal  Is  a  good  bar;  for 
the  substance  of  the  chai^  in  both  cases  is  poisoning.' (a)  The 
same  principle  applies  to  all  other  criminal  charges,  the  rule 
being  universal,  that  if  the  first  indictment  were  such  that  the 
prisoner  c<ndd  have  been  legally  convicted  upon  it,  by  any  evi- 
dence legally  admiHsible,  though  sufficient  evidence  was  not  in 
fact  adduced,  his  acquittal  upon  that  indictment  is  a  bar  to  a 
second  indictment  for  the  same  offence.^  This  rule  also  applies 
wherever  the  first  indictment  was  for  a  greater  offence,  and  the 
second  is  for  a  leas  offence,  which  was  inclulled  in  the  greater. 
Thus,  if  the  first  indictment,  of  which  the  prisoner  was  ac- 
quitted, was  for  burglary  and  larceny,  and  he  be  afterwards 
indicted  for  the  larceny  only ;  or  if  he  were  indicted  of  any  other 
compound  offence,  such  as  robbery,  murder,  or  the  like,  and 
acquitted,  and  afterwards  he  be  indicted  of  any  less  offence 
which  was  included  in  the  greater,  such  as  larceny  from  the  per- 
son, manslaughter,  or  the  like, — he  may  show  the  acquittal  upon 
the  first  indictment,  in  bar  of  the  second ;  for  he  might  have 
been  convicted  of  the  less  offence,  upon  the  indictment  for  the 
greater.*  (6)    But  if,  upon  the  first  indictment,  he  could  not  have 

1  Bex  e.  Sheen,  2  C.  &  P.  634  ;  3  Hde,  P.  C.  214. 
'  Bpx  v.  Clark,  1  Brod.  &  Bin(c.  473  ;  and  see  anU,  vol.  i.  g  S5. 
*  Ibid.  1  Bex  i>.  Sbe«ii,  2  C.  &  P.  634.    And  see  Stste  d.  Ray,  1  Rice,  1. 
4  1  RasB.  on  Crimea,  638,  n.  ;  2  Hale,  P.  C.  £43  ;  1  Cbittj,  Criin.  Uw,  45G  ;  State 
s.  Standifer,  G  Port,  523  ;  People  v.  McGowsn,  17  Wend.  380. 

(")  A  party  was  indicUd  for  stealing  ing  thia  single  sale  may  have  been  in  evi- 
B  pair  of  boots,  Isid  as  the  property  of  A,  dence  before  tbf  tribunal  that  heard  and 
and  acquitted.  She  waa  then  indicted  determined  the  elle^  offence  of  heing  a 
■gBin  for  stealing  tbe  aame  property,  laid  common  seller.  Com.  b.  Hudson,  14  Gray 
IS  the  pmpertyof  B,  and  she  pleaded  the  (Masa.),  11.  Andao,  BConTictionofkeep- 
fonner  acquittal.  Held,  not  a  good  de-  ing  a  aliop  open  on  the  Lord's  Day  is  no 
fi-nce.  Relgina  o.  Green,  87  Eng.  Law  &  bar  to  «n  indictment  for  a  nuisance  in 
Eo.  597.  An  acqaittal  of  a  charge  of  keeping  the  same  shop  at  the  same  time 
being  B  common  Keller  of  intoxicating  for  the  illegal  sale  and  keeping  of  intoxi- 
lionor*  from  a  certain  day  to  a  certain  eating  liquors.  Com.  v.  Shea,  Id.  886  ; 
other  day.  ia  no  bar  to  a  proaecntion  for  s  Com.  v.  Bubser,  Id.  88. 
dogle  aulavful  aale  of  intoxicating  liiinors  (b)  Provided  the  lesser  ma  part  of  the 
00  ■  day  Ijetween  these  two,  notwithatand-  greater.    Begioa  v.  Bird,   2  Eng.   Law  k 
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been  convicted  of  the  offence  described  ia  Uie  second,  then  an 
acquittal  upon  the  former  is  no  bar  to  the  latter.  Thus,  it  haa 
been  held,  that  a  conviction  upon  an  indictment  for  an  assault 
with  intent  to  commit  murder,  is  no  bar  to  an  indictment  for 
the  murder;  for  the  offences  are  distinct  In  their  legal  character, 
the  former  being  a  misdemeanor,  and  the  latter  a  felony;  and  in 
no  case  could  the  party,  on  trial  for  the  one,  be  convicted  of 
the  other.' 

§  37.  Teopudy.  The  conttitutiontU  provUion,  that  no  person 
shall  be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb,  has  been  variously  interpreted  by  different  tribu- 
nals ;  for  while  some  have  held  that  it  means  nothing  more  than 
the  common-law  maxim,  that  no  man  shall  be  tried  twice  for  the 
same  offence,  others  have  held,  that,  whenever  the  jury  are 
charged  with  the  prisoner  upon  a  good  indictment,  he  is  put  in 
jeopardy;  and  that  he  cannot  be  again  put  on  trial,  imless  the 
verdict  was  prevented  by  the  act  of  Qod,  such  as  the  sudden  ill- 
ness or  death  of  a  juror,  or  the  illness  of  the  prisoner  or  by 
some  other  case  of  urgent  and  imperious  necessity,  arising  with- 
out the  fault  or  neglect  of  the  government.  Whether  the  impos- 
sibility of  agreement  by  the  jury,  unless  by  the  physical  coercion 
of  famine  or  exhaustion,  constitutes  such  a  case  of  urgent  neces- 
sity, justifying  the  court,  in  the  exercise  of  its  discretion,  to 
discharge  the  jury,  and  hold  the  prisoner  for  a  second  trial,  is 
also  a  point  on  which  there  has  been  much  diversity  of  opinion ; 
but  the  atfirmative,  being  held  by  the   Supreme  and   Circuit 

'  1  Ruis.  888  11.  This  distinction  is  clenrly  stated  BnJilliiatmtpdnpon  principle  snd 
aothority  in  CommonweAlth  r.  Roby,  13  Pick,  (ilaaa,)  498.  But  in  Stater,  Sliepani, 
r  Conn.  54,  it  was  held,  that  a  former  convictina  on  an  indictment  for  an  assault 
with  int«nt  to  commit  a  rape,  was  a  pMxl  bar  to  an  indictment  for  a  rape  ;  for  other- 
wiso  the  party  might  ba  pnnisheii  twice  for  a  part  of  the  facta  charged  in  the  second 
indictment.  In  tnia  case,  the  case  of  Commonwealth  p.  Cooper,  15  Maac.  1S7,  wm 
cited  nnd  relied  on  by  tbe  court;  but  it  has  since  been  OTeimled  in  12  Pick.  607. 

Ef|.  US.     A  jiToaeimtion  for  any  part  of  a  mtirder  In   the  second  degree  ;   State  o, 

single  crime  —  as  for  the  larceny  of  part  Ross,  29  Mo,  83;   State  t>.  Tweedy,   11 

only  of  tbe  articles  taken  at  one  time —  Iowa,   S&O;    bat  quart   in    Livingston's 

will  bar  any  further  prosecution  for  the  Case,  11  Oratt.  (Va.)  G[>2.     Andwherean 

larceny  of  the  remtining  articlee.     Jack-  indictment  contained  nine  counts  for  am- 

aon  V.  State.  14  lad.  S27.     And  when  one  bezzlement,   and  Fourteen   for  larceny,  it 

ia  indicted  for  munler  in  the  first  degree,  was  held,  that  n  geoeral  verdict  "gnilty 

and  on  trial  is  convicted  of  murder  in  the  of  embezzlement "  acted  aa  an  acqnJttal 

second  ilegrve,  and  a  new  trial  is  ordired  upon  the  charge  of  larceny,  and  was  a  bar 

at  his  instance,  he  cannot  be  legally  tried  to  any  subsequent    prosecution  therefor, 

Bgaio  upon  the  ehai^  of  mnrdsr  in   the  Sell li'U.  J,,  dissenting.   Ouentheiv.  Peopla^ 

Bnt  degree,  but  oaly  upon  the  charge  of  24  N.  V.  100. 
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Courts  of  the  United  States,  aa  well  aA  b^  Bereral  of  the  State 
coarta,  may  be  now  regarded  aa  the  better  opinion. '(a) 

§  38.  Fnnd.  Former  MsqalrtaL  JndpnMit.  Though  the  gen- 
eral rule  is  thus  strongly  held  against  a  second  trial  in  criminal 
cases,  yet  it  has  always  been  held,  that,  to  the  plea  of  autrefoig 
acquit,  or  autrefoit  convict,  in  prosecutions  for  misdemeanors,  it 
is  a  sufficient  answer,  that  the  former  acquittal  or  conviction  was 
procured  by  the  fraud  or  evil  practice  of  the  prisoner  himself.^ 
It  is  not  necrasary  to  the  validity  of  these  pleas  in  any  crimiunl 
case,  that  a  judgment  should  have  been  entered  upon  the  ver- 
dict;' but  if  the  judgment  have  been  arrested,  the  plea  cannot 
be  supported.* 

§  89.  Admlaatoiw.  In  trials  for  felony,  admissioru  of  fact, 
which  the  government  is  bound  to  prove,  are  not  permitted,  un- 

>  United  statu  v.  Peru,  9  Wheat.  67S  ;  United  State*  v.  Coolidge,  S  Ga1I.  SS4  ) 
Vnitol  States  v.  Gibert,  2  Sumner,  IB,  62-62  ;  United  States  D.  Slioemaker,  2  lie- 
Lean,  111;  United  Statei  b.  Hukell,  *  Wa«1i.  408;  Common  wealth  v.  BoMnlFn, 
•  Uus.  494 :  Commonwealth  v.  Purcbase,  2  Pick.  G21  ;  People  v.  Olcott,  2 
JohuL  Cas.  301;  People  a.  Goodwin,  18  Id.  1S7,  200-205;  Common«-ealt)i  v. 
Olds.  G  Lit  140 ;  Moure  v.  SUte,  1  Walk.  134 ;  State  n.  Hall,  4  HaUt  256. 
In  Eiiglaod,  Terj-  receutty,  in  a'wBll-cousiilered  c&aa,  the  aame  doctrine  was  held. 
RegiDa  «.  Kewton,  13  Jur.  60S  ;  13  Q.  U.  71fl  ;  3  Coi,  C.  C.  489.  See  also  Coaway  u. 
R^uia,  7  Irish  I«w  Bep.  149.  8m  amlnt.  Commonwealth  c.  Coolc,  6  8.  k  R.  577  ; 
Commonwealth  r.  Clue,  3  Bawie,  49S  ;  State  e.  Oairiguea,  1  Hayw.  241  ;  Spier's 
C«ae,  I  Dev.  491  ;  Hahala  n.  State,  10  Yerg.  GS2  ;  Slate  v.  Ned.  7  Port.  laS. 
See  Wbarton'i  Am.  Crim.  Law,  p.  20fr-215,  where  this  suhject  ia  fiilly  conaidrred. 
Qmere,  if,  after  the  jury  have  retired  to  deliberate  upon  their  verdict,  one  of  them  es- 
capes, through  the  olScer'a  nt^Ugence,  so  that  a  verdict  cannot  be  rendered,  can  the 
pnsoner  be  again  tried  1    Guentber  e.  People,  24  N.  Y.  100. 

*  1  Cbitly,  Criiii.  I*w,  667  ;  Rei  n.  Bear,  1  Salt.  846 ;  Eei  v.  Fiiraer,  Sayer,  SO ; 
Bri  e.  Davis,  1  Show,  isi ;  Reeina  r.  Coke,  12  Mod.  S  ;  Anon.,  1  Lev.  S  ;  Kei  v. 
Hawbey,  S  T.  R.  619  ;  State  v.  Brown,  16  Conn.  54  ;  State  v.  Little,  1  K.  H.  257  ; 
Commonwealth  b.  Kinney,  2  Ta.  Cai.  ISS. 

»  Suto  ».  Nomll,  2  Yerg.  24;  Moant  o.  State,  14  Ohio,  295.  The  tert  is 
to  be  taken,  perbapa  with  the  qualification  that  the  jiidgmtnl  be  properly  arretted. 
The  case  of  Regina  v.  Reid,  aa  reportml  in  1  Eng.  Law  &  Eq.  600,  per  Jervis,  C.  J., 
woidd  seem  to  estabttab  a  difTerent  proposition,  that  a  judgoieiit  must  be  entered  on 
the  verdict  to  maintain  the  plea.  But  the  didun  of  the  Chief  Justice  thas  construed 
would  not  be  law ;  but  if  rendered  in  conneclion  with  the  caae  then  at  bar,  is  well 
enough  supported.  And  it  is  to  be  remarked  that  the  caae  aa  reported  in  6  Coi,  C.  C. 
Ill,  112,  cootains  no  expreaaion  from  which  such  conclusion  may  be  dtaim.  8<m  also 
tbia  e»M  as  reported  in  Temple  &  Hew,  C.  P.  431. 

*  Commonwealth  «.  Purchase,  2  Pick.  626. 

(t)  If  the  court  adjourned  far  the  term,  1.     A  noL  pros,  witbont  defendant's  con- 

leaving  the  jnrv  out,  and  without  an  order  sent  acts  as  a  bar.   Com.  v.  Hart,  149  Hast, 

fortheir  discharfts,  the  trial  willbeaKood  7;   Com.    v.  MvCormick,  130  Mass.   61. 

plea  in  bar  to  another  trial.     People  s.  If  a  defendant,  convicted,  seeks  and  oh- 

Csfp,  43  Cal.  323.     See  also  1  Biahon  Cr.  taina  a  new  trial  he  waives  iiis  plea  of 

Ijw,  I  873.     And  so,  even  if  an  order  of  jeopardy,  as  to  the  crime  of  which  he  was 

diiicharge  is  made,  nnlasa  a  strict  n(!cessity  convicted,  but  not  as  to  one  of  higher  grade, 

eiint*   therefor.  Com.  e.  Fiupatrick,  121  Smith  d.  Cnm.  104  Pa.  St  340  ;   People 

Pa.  St  115  i  Hilaoda  p.  Com.  Ill,  Pa.  St.  c.  Cignarale,  110  N.  Y.  23. 
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leas  when  made  at  the  trial,  in  open  court,  by  the  prisotier  or  his 
counsel.  Thus,  where,  before  the  trial,  which  was  for  perjury, 
it  had  been  ^reed  by  the  attorneys  on  both  sides,  that  the  formal 
proofs  on  the  part  of  tlie  prosecution  should  be  dispensed  with, 
and  that  this  part  of  the  case  for  the  prosecution  should  be  ad- 
mitted. Lord  Abinger,  C.  B.,  refused  to  allow  the  admission 
unless  it  were  repeated  in  court;  and  this  being  declined,  the 
prisoner  was  ^acquitted,  ^  But  where  in  a  previous  case,  upon  a 
trial  for  counterfeiting,  it  was  proposed  by  the  counsel  for  the 
prosecution  that  the  testimony  just  before  given  on  the  trial  of 
the  same  prisoner  on  another  indictment  for  the  same  offence 
should  be  admitted  without  calling  the  witnesses  again,  and  this 
was  consented  to  by  the  prisoner's  counsel,  Patteson,  J.,  doubted 
whether  it  could  be  done  in  cases  of  felony,  though  in  cases  of 
misdemeanor  it  might;  and  therefore  he  directed  the  witnesses 
to  be  called  and  resworn,  and  then  read  over  his  own  notes  of 
their  testimony,  to  which  they  assented.* (a) 

[£d.  §  39  a.  Aooused  aa  wltnass  In  hie  own  bahalf.  In  almost 
every  State  in  the  Union,  the  accused  in  a  criminal  case  is 
now  by  statute  given  the  right  to  testify  in  his  own  behalf,  but 
the  statutes  in  most  States  also  provide  that  no  inference  preju- 
dicial to  him  shall  be  drawn  from  bis  failure  to  testify.  The 
statutes  at  length  are  given  below,  together  with  various  deci- 
sions construing  their  provisions. 

In  Alabama  (b)  the  person  on  trial  may,  at  his  own  request, 
but  not  otherwise,  be  a  competent  witness,  and  his  failure  to 
make  such  request  shall  not  create  any  presumption  against  him 
nor  be  the  subject  of  comment  by  counsel,  (c) 

Arkantas.  (d)     In  criminal  cases  the  person  accused  may,  at 


(a)  Bnt  ulmUwon  osnot  be  used  so  aa  ■  rislit  to  know  what  the  ml  facts  tre,  a> 

to  shut  oat  evidence  by  the  protecutioti.  well  ainn  the  question  of  motive  »  upon 

Thua  a  defendant  in  a  crimiDal  case  cannot,  the  pnncipAl  act  of  crime  itself.     Com.  v. 

by  Bling  a  written  admiasion  of  a  fact,  in  a  Spink,  137  Pa.  SL  267. 
cautious  and  gaarded  va?,  which  in  con-  {b)  Crim.  Code,  sec.  4473. 

sisUnt  with  the  theory  of  a  motive  to  do         (c)  Cases  construing  this  section  an 

the  criminal  aot  in  question,  shut  out  all  these:  BlickVnra  f.   State,  71  Ala.  S10  ; 

theCommoQwealth'ategtiniony  proving,  or  Chappell  e.   Statfl,  71  Ak,   822;  Whiie- 

t«ndinft  to  prove,  the  existence  of  the  mo-  nant  b.  State,  71  Ala.  SS3  ;  Williams  v. 

tive,  with  all  the  attending  circunistancea.  8tab^,  74  Ala.  18. 
The  question  ia  for  the  jury,  and  they  have         {dj  Actt  of  1665,  Act  82,  *ec  I. 
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his  own  request,  but  not  otherwise,  be  a  competent  witness, 
and  his  failure  to  make  such  request  shall  not  create  any  pre- 
sumption against  him. 

In  California  {a)  no  person  can  be  compelled  to  be  a  witness 
against  himself  ;  and  (b)  a  defendant  in  a  criminal  action  or 
proceeding  cannot  be  compelled  to  be  a  witness  against  himself, 
but  if  he  offer  himseU  as  a  witness,  he  ma;  be  cross-examined 
by  the  counsel  for  the  people  as  to  all  matt«rs  about  which  he 
was  examined  in  chief.  His  neglect  or  refusal  to  be  a  witness 
cannot  in  any  manner  prejudice  him,  nor  be  used  against  him  on 
the  trial  or   proceeding. 

No  presumption  is  raised  against  the  defendant  for  not  exer- 
cising this  right  of  testif3'ing  in  his  own  behalf  ;  (c)  and  if  he 
does  become  a  witness  in  his  own  behalf  this  fact  does  not  change 
or  modify  the  rules  of  practice  with  reference  to  the  proper  limits 
of  cross-examination,  and  does  not  make  the  defendant  a  witness 
for  the  State  against  himself,  (d)  The  prosecution,  however,  may 
cross-examine  the  defendant  in  suoh  case  respecting  any  occur- 
rences abont  which  he  testified  in  chief,  for  the  purpose  of  laying 
a  foundation  to  impeach  his  credibility,  or  to  show  malice.  («) 
If  the  defendant  becomes  a  witness  in  his  own  behalf,  he  has  the 
same  privileges  as  any  other  witness,  and  may,  therefore,  refuse 
to  answer  &  question  when  the  answer  would  tend  to  degrade  his 
character  ;(/)  and  his  general  reputation  for  truth,  honesty, 
and  integrity  may  be  shown,  (jr)  The  following  cases  hold  that 
a  failure  to  so  testify  cannot  be  considered  by  the  jury  as  tending 
to  establish  his  guilt  (A)  But  if  the  defendant  becomes  a  witness 
the  court  may  call  the  attention  of  the  jury  to  his  position, 
and  they  may  consider  it  in  considering  the  credibility  of  his 
testimony,  (i) 

Connectumt.  (f)  Any  person  on  trial  for  a  crime  shall  be  a 
competent  witness,  and  at  his  or  her  option  may  testify  or 
refuse  to  testify  upon  such  trial. 

Florida.{k)    In  all  criminal  proeecntions  the  party  accused 

(a)  Crim.  Code,  S  688.  <*)  People  r.  Brown,  G3  CaL  flfl ;  Peo- 

Ib]  Sec.  1S2S,  pie  b.  McGnngill,  luyra;  People  o.  Tylar, 

(e)  People  v.  Andenon,  S9  Csl.  703.  86  CaL  C2S. 

(ii>  People  r.  McGDiigill,  4L  CaL  428.  (i)  People  f.   Hoirow,   60   Cal.   Hi : 

(e)  People  V.  Dennis,  80  Cal.  625.  Ptople  «.  Nichols,  62  Cal,  BIS,  G22. 
(/)  People  V.  Reinbart,  89  Cal.  419 ;         (j)  Geo.  Stat.  «ec.  1623. 
People  V.  Johnson,  G7  Csl.  571.  (<t)  Uw^  ch,  101,  sec.  2S. 

^)  People  p.  Beck,  BS  C«L  212. 
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shall  have  the  right  of  making  a  Btatement  to  the  jury,  under 
oath,  of  the  matter  of  his  or  her  defence. 

Oeorgia.  (a)  Xo  person  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  any  indictable  offence,  or  any 
OjTcnce  punishable  on  summary  conviction,  is  competent  or  com- 
pellable to  give  evidence  for  or  against  himself  or  herself. 

Illinois,  {b)  No  person  shall  be  disqualified  as  a  witness  in 
any  cri<miiial  case  or  proceeding  by  reason  of  bis  interest  in  the 
event  of  the  same,  aa  a  party  or  otherwise,  but  such  interest  may 
be  shown  for  the  purpose  of  affecting  his  credibility:  Providedy 
however,  that  the  defendant  in  any  criminal  case  or  proceeding 
shall  only  at  his  own  request  be  deemed  a  competent  witness, 
and  his  neglect  to  testify  shall  not  create  any  presumption 
against  him,  nor  shall  the  court  permit  any  reference  or  com- 
ment to   be  made  to  or  upon  such  neglect 

In  one  case  {a)  the  following  instruction,  given  at  the  instancft 
of  the  people,  was  approved.  "  The  court  instructs  the  jury  that, 
although  the  defendant  has  a  right  to  be  sworn  and  to  give  testi- 
mony in  his  own  behalf,  the  jury  are  not  bound  to  believe  his  tes- 
timony, but  they  are  bound  to  give  it  such  weight  as  they  believe 
it  is  entitled  to ;  and  bis  credibility  and  the  weight  to  be  attached 
to  his  testimony,  are  matters  exclusively  for  the  jury ;  and  the  de- 
fendant's interest  in  the  result  of  the  trial  is  a  matter  proper  to  be 
taken  into  consideration  by  the  jury  in  determining  what  weight 
ought  to  be  given  to  his  testimony."  The  court  on  appeal  said 
that,  where  the  party  to  the  suit  testifies,  and  the  jury  know  him 
to  be  such,  there  needs  no  further  showing  that  he  is  a  party  to 
the  suit,  and  the  jury  are  authorized  to  consider  to  what  ext«nt 
that  interest  should  affect  his  credibility.  They  are  neither 
bound  to  believe  nor  to  disbelieve  him,  but  in  weighing  his  testi- 
mony they  are  to  take  into  consideration  the  fact  that  it  is  testi- 
mony given  by  the  defendant  in  the  case,  {d)  Under  the  pro- 
vision of  this  statute  it  is  held  that  a  joint  defendant  in  an 
indictment  is  a  competent  witness  against  his  co-defendant  (e) 

Indiana.  (/)  The  defendant  in  a  criminal  case  may  testify 
in  his  own  behalf;  but  if  he  does  not  testify,  his  failure  to  do  so 

(a)  Code,  lec  8864.  111.   107  ;  Chunben  v.   People,  105  111. 

(6)  Bev.  Stat.   sso.   436,  cb.  SS,  «ee.     «IS. 
e.  («)  Smith  V.  People,  116  IlL  SI ;  Col. 

lins  f.  reopK  88  111.  684. 
.   People,   S6  {/)  Bev.  SUt.  1SS8,  sec.  1TS8,  ch.  1 
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shall  nob  be  commented  npou  or  referred  to  in  the  argament  of 
the  cause,  nor  commented  upon,  referred  to,  or  in  any  munner 
considered  by  the  jury  trying  the  same ;  and  it  shall  bo  the  duty 
of  the  court  in  such  case  in  its  charge,  to  instruct  the  jury  as 
to  their  duty  under  the  provisions  of  this  section. 

Under  this  section  it  is  held  that  the  defendant's  testimony 
should  be  weighed  like  that  of  any  other  witness,  and  his  interest, 
manner,  and  the  inherent  probability  of  his  testimony  should  be 
considered  by  the  jury  with  all  the  other  circumstances,  (a)  He 
testifies  under  the  same  rules,  and  may  be  impeached  or  crc^s- 
examined  in  the  same  manner,  as  other  witnesses,  (fi)  The  court 
must  not  instruct  the  jury  not  to  overlook  the  fact  that  he  is  the 
defendant  and  deeply  interested  in  the  result  of  the  prosecution, 
and  that  his  testimony  must  be  sustained  by  all  the  other  facts 
and  circumstances,  to  have  a  controlling  weight  (c)  Nor  is  it 
proper  that  the  court  should  say  that  the  statute  makes  it  the 
duty  of  the  court  to  tell  the  jury  that  the  fact  that  the  defend- 
ant is  a  witness  should  be  considered  by  them  in  determining 
the  weight  to  be  given  to  his  testimony.  ((2)  If  the  defendant 
does  not  testify  it  is  error  of  law  for  counsel  to  comment  upon 
this  fact  to  the  jury.(e) 

J&tiia.{f)  Defendants  in  all  criminal  proceedings  are  com- 
petent witnesses  in  their  own  behalf,  but  cannot  be  called  as 
witnesses  by  the  State,  and  should  a.  defendant  not  elect  to 
become  a  witness,  that  fact  shall  not  have  any  weight  against 
him  on  the  trial,  nor  shall  the  attorney  or  attorneys  for  the 
State,  during  the  trial,  refer  to  the  fact  that  the  defendant  did 
not  testify  in  his  own  behalf;  and  should  he  do  so,  such  attorney 
or  attorneys  will  be  guilty  of  a  misdemeanor,  and  defendant  shall 
for  that  cause  alone  be  entitled  to  a  new  trial.  When  two  or 
more  defendants  are  jointly  indicted  and  tried,  each  one  may 
call  upon  the  other  as  witness,  the  same  as  though  a  separate 
trial  should  hare  been  granted.(^)  When  a  defendant  testifies 
he  is  liable  to  impeachment  as  a  witness  under  the  same  coodi- 
tions  as  if  he  were  not  himself  on  triaL(A) 

(a)  Andenan  v.  Sbita,  IDtlnd.  479.  {<}  Bhowilter  o.   State,  84  Ind.  W0\ 

{b)  MomsoD   V.    State,   70   Ind.   S87  ;  CoIbdibh  s.  State,  111  Ind.  666. 
Boyle  t..  State,  106  Ind.  477  ;  Thomw  v.  (f)  Rev,  Code,  1888,  sec.  8688, 

State,  103  Ind.  419.  [g)  State  n.  Giglier,  23  Iowa,  318. 

(t)  Bird  B.  State,  107  Ind.  1S7.  (h)  Stala  v.  Hardin,  46  lova,  63S. 

id}  Hvtford  V.  Sttte  08  Ind.  460. 


ovGoo<^lc 


£8  LAW  OP  BVIDENCE  IN   CEIMINAL  CASES.  [PAET  V. 

Kantai.  (a)  Ko  person  is  incompetent  to  testify  in  criminal 
cases  by  reason  of  his  being  the  person  on  trial  or  examination, 
or  by  reason  of  being  the  husband  or  wife  of  the  accused ;  but 
any  such  facts  may  be  shown  for  the  purpose  of  affecting  his  or 
her  credibility;  Provided,  that  no  person  on  trial  or  examina- 
tion, nor  the  wife  or  husband  of  such  person,  shall  be  required 
to  testify  except  as  a  witness  on  behalf  of  the  person  on  trial 
or  examination  ;  and  further,  provided,  that  the  neglect  or 
refusal  of  the  person  on  trial  to  testify,  or  a  wife  to  testify  in 
behalf  of  her  husband,  shall  not  raise  any  presumption  of  guilt, 
nor  shall  the  circumstances  be  referred  to  by  any  attorney  pro- 
secuting in  the  case,  nor  shall  the  same  be  suffered  by  the 
court  or  jury  before  whom  the  trial  takes  place. 

When  a  defendant  in  a  criminal  action  testifies  in  bis  own  be- 
half, under  the  provision  of  this  statute,  he  has  the  same  rights 
and  is  subject  to  the  same  tests  and  exceptions  as  any  other  wit- 
ness, (b)  In  a  case  in  which  the  defendant  did  not  testify  the 
court  instructed  the  jury  substantially  as  follows :  "  In  consider- 
ing the  testimony  you  (the  jury)  should  not  draw  any  unfair 
inferences  or  unjust  conclusions  against  the  defendant  because 
of  any  failure  or  omission  on  his  part  to  give  any  particular 
kind  of  evidence,  but  he  should  be  tried  alone  upon  the  facta 
proved."  It  was  held  that  this  instruction  did  not  contravene 
the  provision  of  the  statute,  to  the  effect  that  if  the  defendant 
does  not  testify  it  shall  not  be  construed  to  affect  his  innocence 
or  guilt((;)  In  a  case  where  the  defendant  rested  his  cause 
without  testifying,  the  State  introduced  a  witness  to  prove  certain 
facts  to  which  the  defendant  objected  as  not  being  proper  rebut- 
tal ;  thereupon  the  county  attorney  said  to  the  court  in  the  hear- 
ing and  presence  of  the  jury,  that  he  had  expected  the  defend- 
ant would  testify  as  a  witness  in  hia  own  behalf,  in  which  case 
the  evidence  offered  by  the  State  would  have  been  proper  re- 
buttal. It  was  held  that  these  remarks  by  the  county  attorney 
were  not  in  contravention  of  section  5281  of  the  statute  given 
below,  (d)  But  in  a  case  where  the  prosecuting  attorney  in  his 
argument  to  the  jury  claimed  that  the  defendant  was  guilty 
because  he  failed  to  testify  in  the  case  and  deny  the  facts 
alleged  against  him,  a  mere  instmction  from  the  court  to  the 

{e}  State  v.  Skinner,  34  Kuis.  SG8. 
\d}  Stal«  V.  Uoilej,  81  Eans.  366. 
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jury  that  the  jury  should  not  pay  any  attention  to  what  the 
prcsecuting  attorney  said  in  regard  to  defendant's  failure  to  testify 
is  not  sufficient  to  counterbalance  the  remarks  of  the  prosecuting 
attorney ;  and  if  the  defendant  is  found  guilty  a  new  trial  should  be 
ordered,  (a)  If  the  accused  (i)  shall  not  avail  himself  of  his 
right  to  testify  in  any  case,  it  shall  not  be  construed  to  affect 
his  innooence  or  guilt 

Kentucky,  (c)  In  criminal  prosecutions  the  defendant  on  trial, 
on  his  own  reqnest,  shall  be  allowed  to  testify  in  his  own  behalf, 
but  his  failure  to  do  so  shall  not  be  commented  upon  or  be 
allowed  to  create  any  presumption  gainst  him  or  her.  The 
defendant  {d)  requesting  that  he  be  allowed  to  testify,  shall  not 
be  allowed  to  testify  in  chief  after  any  other  witness  has  tes- 
tified for  the  defence.  If  two  or  more  persons  (e)  are  jointly 
indicted,  they  may  testify  for  each  other,  unless  conspiracy  ia 
charged  in  the  indictment,  and  proved  to  the  satisfaction  of  the 
court.  If  a  conspiracy  (/)  is  chained  in  the  indictment  and 
proved  to  the  satisfaction  of  the  court,  then  each  defendant  named 
in  the  indictment  may  testify  on  hie  own  behalf,  as  above  pro- 
vided in  sections  1  and  2  of  this  act 

Maine,  (g)  No  defendaut  shall  be  compelled  to  testify  in  any 
suit  when  the  cause  of  action  implies  an  o£Fence  against  the 
criminal  law  on  his  part  If  he  offers  himself  as  a  witness  he 
waives  hia  privilege  of  not  criminating  himself,  but  his  testi- 
mony shall  not  be  used  in  evidence  against  him  in  any  criminal 
prosecution  involving  the  same  subject-matter.  In  all  crim- 
inal trials  (A)  the  accused  shall,  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness.  He  shall  not  be  compelled 
to  testify  on  cross-examination  to  facts  that  would  convict  or  fur- 
nish evidence  to  convict  him  of  any  other  crime  than  that  for 
Thich  he  is  on  trial,  and  the  fact  that  he  does  not  testify  in  hia 
own  behalf  shall  not  be  taken  as  evidence  of  his  guilt 

Maryland,  (t)  In  the  trial  of  all  indictments,  complaints  and 
other  proceedings  against  persona  charged  with  the  commission 
of  crimes  and  offences,  and  in  all  proceedings  not  of  the  nature 
of  criminal  prpceedings  in  any  court  of  this  State  and  before  a 
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justice  of  the  peace,  or  other  oEQcer  acting  judicially,  the  per- 
son BO  chaiged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness ;  but  the  neglect  or  refusal  of  any 
such  person  to  tratify  shall  not  create  any  presumption  against 
him. 

MasiachutettB.  (a)  In  the  trial  of  all  indictments,  complainte 
and  other  proceedings  against  persons  chai^d  with  the  commis- 
sion of  crimes  or  offences,  the  person  so  charged  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed  a  competent  witness, 
and  his  neglect  or  refusal  to  testify  shall  not  create  any  presump- 
tion against  him. 

Under  section  18,  above  cited,  it  is  held  that  the  right  of  a  de- 
fendant in  a  criminal  prosecution  not  to  be  required  to  testify  is 
80  important  that  even  when  by  statute  he  is  allowed  to  testify 
in  his  own  tiehalf,  he  is  still  carefully  protected,  and  while  his 
counsel  may  comment  to  the  jury  upon  the  fact  that  no  inference 
may  be  drawn  against  him  for  not  testifying,  the  prosecuting  at- 
torney may  not,  in  rebuttal  of  these  comments,  suggest  that  the 
reason  of  his  not  testifying  was  his  guilt  ;(b)  or  comment  in 
any  way  upon  his  non-appearance,  but  if  he  does,  the  defend- 
ant's counsel  must  seasonably  object  and  ask  the  judge  to  in- 
struct the  jury  to  disregard  the  comment  He  cannot  require 
the  judge  to  take  the  case  from  the  jury,  (c)  The  defendant's 
counsel  cannot  argue  to  the  jury  that  if  the  defendant  had 
chosen  to  testify  he  might  explain  the  circumstances  apparently 
adverse  to  him.  (d)  But  the  prosecuting  attorney  may  comment 
on  the  defendant's  failure  to  furnish  such  explanation  through 
other  witnesses,  (e) 

Miehigan.{f)  No  person  shall  be  disqualified  as  a  witness 
in  any  criminal  case  or  proceeding  by  reason  of  his  interest  in 
the  event  of  the  same  as  a  party  or  otherwise;  but  such. interest 
may  be  shown  for  the  purpose  of  affecting  his  credibility :  Pro' 
vided,  however,  that  a  defendant  in  any  criminal  cause  or  pro- 
ceeding shall  only  at  his  own  request  be  deemed  a  competent 
witness,  and  his  neglect  to  testify  shall  not  create  any  presump- 
tion against  him,  nor  shall  the  conrt  permit  aqy  reference  or 
comment  to  be  made  to  or  upon  such  neglect.     Under  this  sec- 

(a)  Pall.  Stat  cb.  109,  tea.  18. 
ib)  Goto.  v.  Smtt,  123  Uan.  210. 
(«}  Com.  e.  WorcMter,  111  Miua. 
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tioD  it  is  held  that  a  person's  neglect  to  testify  in  his  own  he- 
half  shall  not  prejudice  him  or  be  cuinmented  upon,  (a) 

Mlnneaota.  (()  On  trial  of  all  indictments,  complaints  and 
other  proceedings  against  persons  charged  with  the  commission 
of  crimes  or  offences,  the  person  bo  charged  shall,  at  his  own 
request,  but  not  otherwise,  be  deemed  a  competent  witnens; 
Qor  shall  the  neglect  or  refusal  to  testify  create  any  presumption 
against  the  defendant,  nor  shall  such  neglect  be  alluded  to  or 
comm<-nted  upon  by  the  prosecuting  attorney  or  by  the  court. 

If  the  defendant  is  examined  as  a  vitueHs  in  his  own  behalf, 
he  may  on  cross-examination  be  asked  if  he  had  been  previously 
convicted  of  a  felony,  as  section  6534  of  the  statutes  allows  the 
fact  of  a  witness's  pievious  conviction  of  crime  to  be  proved, 
either  by  the  record  or  by  his  cross-examination  for  the  purpose 
of  affecting  the  weight  of  his  testimony,  {e) 

MUnstippUd)  The  accused  shall  be  a  competent  witness  for 
himselt'  in  any  prosecution  against  him,  and  the  failure  of  the 
accused  in  any  case  to  testify  in  hia  own  behalf  shall  not 
operate  to  his  prejudice  nor  be  commented  on  by  counsel. 

JfiMoun.(«)  No  person  shall  be  incompetent  to  testify  as  a 
witness  in  any  criminal  cause  or  prosecution  by  reason  of  being 
the  person  on  trial  or  examination,  or  by  reason  of  being  the 
husband  or  wife  of  the  accused,  but  any  such  facts  may  be 
shown  for  the  purpose  of  affecting  the  credibility  of  such  wit- 
ness: Provided,  that  no  person  on  trial  or  examination,  nor 
husband  or  wife  of  such  person,  shall  be  required  to  testify, 
but  any  such  person  may,  at  the  option  of  the  defendant,  testify 
in  his  behalf,  or  on  behalf  of  a  co  defendant,  and  shall  be 
liable  to  cross-examination,  as  to  any  matter  referred  to  in 
his  examination  in  chief,  and  may  be  contradicted  and  im< 
peached  as  any  other  witness  in  the  case :  Provided,  that  in  no 
case  shall  husband  or  wife,  when  testifying  under  the  provisions 
of  this  section  for  a  defendant,  be  permitted  to  disclose  confiden- 
tial communications  had  or  made  between  them  in  the  relation 
of  such  husband  and  wife.  If  the  accused  (/)  shall  not  avail 
himself  or  herself  of  his  or  her  right  to  t«atify,  or  of  the  testi- 
mony of  the  wife  or  husband,  on  the  trial  in  the  case,  it  shall 

(a)  C«ii«  v.  LltchfieM,  2  Mich.  UO.  {d)  Uwt  of  IB82,  cli.  7S,  p.  109,  im 

m  Stat*  (EbIUj)  1891,  BBC.  6086.  1,  jxir.  1603. 

(c)  SUte  *.  CDrtii,  3&  UinD.  859.  |«)  B«r.  SUt  18B9,  aeo.  4318. 

(/)  3«c.  4S19. 
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Dot  be  construed  to  affect  the  innocence  or  guilt  of  the  accused, 
nor  shall  the  same  raise  any  presumption  of  guilt,  nor  be  referred 
to  by  any  attorney  in  the  case,  nor  be  considered  by  the  court  or 
jury  before  whom  the  trial  takes  place. 

Dnder  the  foregoing  sections  it  is  ■  held  in  Missouri  that  the 
defendant  testifying  can  only  be  cross-examined  as  to  matters 
referred  to  by  him  in  his  examination  in  chief,  (a)  But  if  no 
objection  is  made  to  other  cross-examination  the  same  is  compe- 
tent, {b)  The  judge  instructing  the  jury  may  properly  tell  it  that 
in  weighing  the  defendant's  testimony  they  should  consider  the 
fact  that  he  is  the  party  accused  and  on  trial  ;(c)  but  if  he  does 
not  testify,  this  fact  shall  not  be  referred  to  by  the  court,  (rf) 

Montana,  (e)  Nothing  contained  in  this  section  renders  any 
person,  who,  in  a  criminal  proceeding,  is  charged  with  the  com- 
mission of  any  public  offence,  competent  or  compellable  to  give 
evidence  therein  for  or  against  himself. 

2i'ebra8ka.(f)  No  person  shall  be  disqualified  as  a  witness 
in  any  criminal  prosecution  by  reason  of  his  interest  in  the 
event  of  the  same  as  a  party  or  otherwise,  but  such  interest 
may  be  shown  for  the  purpose  of  affecting  his  credibility.  In 
the  trial  of  all  indictments,  complainis  and  other  proceedings 
gainst  persons  charged  with  the  commission  of  crimes  or 
offences,  the  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness ;  nor  shall  the 
neglect  or  refusal  to  testify  create  any  presumption  against 
him,  nor  shall  any  reference  be  made  to,  nor  any  comment 
upon  such  neglect  or  refusal. 

Under  this  section  of  the  statute  it  is  held  that  the  interest  of 
a  prisoner  in  the  result  of  the  trial  is  a  competent  fact  to  be 
considered  by  the  jury  in  weighing  his  testimony.  (^)  And, 
moreover,  if  the  prisoner  testifies  in  his  own  behalf  and  fails 
to  controvert  the  testimony  which  has  been  put  in  by  the  other 
side  against  him,  concerning  a  fact  within  his  own  personal 
knowledge,  this  is  considered  an  admission  that  the  testimony 
is  true,  (k) 

(a)  StttU  o.  McOraw,  74  Mo.  673  .  («)  CompUed  Stat  Code  CivU  Proc 
State  0.  Pattenon,  8S  Uo.  83 :   Stat«  v.     sec.  648. 

Brooki,  02  Ho.  S42  ;  SUte  ».  Brannnia,  (/)  Codn  p.  83B,  tea.  473. 

es  Mo.  IS.  (g)  St  Luiiis  v.   State,  8  Keb.   418  i 

(b)  State  I'.  MilK  eSMo.  417.  Baldwin  v.  Stete,  12  Seb.  66  ;  Murphy 
(<-)  Rmu  0.  Cook,  84  Ho.  40.  v.  Stew,  IS  Xeb.  389. 

[d)  Stete  V.  GnvM,  BE  Mo.  BIO.  {/>)  Comitock  t>.  SUte,  14  N«b.  209. 
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New  Bampskire.(a)  In  the  trial  of  all  indictments,  com- 
plaints and  other  proceedings  against  persons  charged  vith 
crimes  and  offences,  the  person  so  charged  shall,  at  his  ova 
request;  but  not  otherwise,  be  a  competent  wljiness.  Nothing  (6) 
herein  contained  shall  be  construed  as  compelling  any  such  per- 
son to  testify,  nor  shall  an;  inference  of  his  guilt  result  if  be 
does  not  testify,  nor  shall  the  counsel  for  tlie  prosecution  com- 
ment thereon  in  case  the  respondent  does  not  testify. 

Ifew  Jertey.  (c)  Upon  a  trial  of  any  indictment,  allegation 
or  accusation  of  any  person  charged  with  crime,  the  person  in- 
dicted or  accused  shall  be  admitted  to  testify  as  a  witness  upon 
such  trial,  if  he  shall  offer  himself  as  a  witness  therein  in  his 
own  behalf. 

New  York,  (d)  The  defendant,  in  all  cases,  may  testify  as  a 
witness  in  his  own  behalf,  but  his  neglect  or  refusal  to  testify 
does  not  create  any  presumption  against  him. 

North  Carolina,  (e)  In  the  trial  of  all  proceedings  against 
persons  charged  with  the  commission  of  crimes,  offences,  and 
misdemeanors,  the  person  so  charged  shall  at  his  own  request, 
but  not  otherwise,  be  a  competent  witness,  and  his  failure  to 
make  such  request  shall  not  create  any  presumption  against 
him.  The  husband  or  wife  of  the  defendant,  in  all  criminal  pro- 
ceedii^,  shall  be  a  competent  witness  for  the  defendant ;  but  the 
failure  of  such  witness  to  be  examined  shall  not  be  used  to  the 
prejudice  of  the  defence.  But  every  person  examined  as  a  wit- 
ness shall  be  subject  to  be  cross-examined  as  other  witnesses. 

Ohio.  (/)  On  the  trial  of  all  proceedings  against  a  person 
charged  with  the  commission  of  an  offence,  the  person  so  charged 
■hall,  at  bis  own  request,  but  not  otherwise,  be  a  competent  wit- 
ness; but  his  neglect  or  refusal  to  testify  shall  not  create  any 
presumption  against  hira,  nor  shall  any  reference  be  made  to,  nor 
any  comment  be  made  upon,  such  neglect  or  refusal. 

When  a  defendant  forbears  to  testify  as  a  witness  in  his  own 
behalf,  but  interrupts  counsel  for  the  prosecution  by  contradicting 
one  of  his  statements  of  fact,  and  the  counsel  thereupon  says  to  the 
defendant  **you  had  an  opportunity  to  testify  in  this  case  and  did 

la)  Pnb.  Stat  1891  [Comm. 'a  Bep. )  ch.  \d)  Crlm.  Code,  sec.  SBS. 

sex.  Mw.  U.  («)  Code  1883,  vc,  13SS. 

(/)  Rev.  Stat.  1886,  iee.  7286. 


ovGoo<^lc 


64  LA.V  or  ETIDENCi;   IN   CHUCIITAL  OASES.  [PABT  T., 

not  do  80,"  this  does  not  afford  ground  for  setting  aaide  the  con- 
viction, it  not  appearing  that  the  court  waa  in  any  way  derelict  in 
its  duty  in  the  premiseB.  (a)  It  ia  held  in  this  State,  as  in  most 
others,  that  when  a  defendant  elects  to  testify  in  liis  own  behalf 
his  testimony  becomes  liable  to  the  same  rules,  tests,  and  objec- 
tions as  other  witnesses  in  the  case;  for  instance,  the  limit  of 
cross-examination  on  matters  not  relevant  to  the  issue  ia  in  the 
discretion  of  the  court,  {b)  For  the  same  reason  the  defendant 
cannot  be  compelled  to  disclose  confidential  communications 
with  his  attorney,  nor  can  his  attorney  be  compelled  to  disclose 
them  Vithout  the  consent  of  the  defendant  (c) 

Oregon,  {d)  In  criminal  cases  the  person  charged  or  accused 
is,  at  his  own  request,  but  not  otherwise,  a  competent  witness,  the 
credit  to  be  given  to  his  testimony  being  left  solely  to  the  jury, 
under  the  instructions  of  the  court,  or  to  the  discrimination  of  a 
m^istrate,  grand  jury,  or  other  tribunal  before  which  such  testi- 
mony may  be  given ;  providedy  his  waiver  of  said  right  shall  not 
create  a  presumption  against  him;  that  ancb  defendant  or  ac- 
cused, when  offering  his  testimony  as  a  witness  in  his  own 
behalf,  shall  be  deemed  to  have  given  to  the  prosecution  a  right 
to  cross-examine  upon  all  facts  to  which  he  has  t«Bti&ed,  tend- 
ing to  his  conviction  or  acquittal.  In  all  criminal  actions  (e) 
where  the  husband  is  the  party  accused,  the  wife  shall  be  a 
competent  witness,  &nd  when  the  wife  is  the  party  accused 
the  husband  shall  be  a  competent  witness ;  bat  neither  husband 
nor  wife,  in  such  case,  shall  be  compelled  or  allowed  to  testify 
in  the  case  unless  by  consent  of  both  of  them;  provided,  that 
in  all  cases  of  personal  violence  upon  either  by  the  other,  the 
injured  party,  husband  or  wife  shall  be  allowed  to  testify  against 
the  other. 

In  this  State,  aa  in  most  States,  the  defendant  who  offers  him- 
self as  a  witness  subjects  himself  to  the  ordinary  rulea  of  cross- 
examination  and  other  rulea  of  evidence.  (/) 

Penn%ylvania.{g)  Except  upon  the  preliminary  hearing  before 
a  magistrate  on  t^e  question  committed  for  trial,  and  except,  also, 
on  certain  proceedings  inrelation  to  bail;  and  except,  also,  upon 

{a)  CalkiDi  tr.  State,  IS  Ob.  St.  SSS.  {d]  Hill's  Annot    Law,   1887,   eh.  8, 

\b)  Hanoff  «.   Stats,  87  Oh.  St.  17S  ;  title  III,  see.  1366. 
Wnw  »,  State,  20  Oh.  8t  ieo.  (e)  Sec.  1889. 

{e)  Duttonhorei  v.  SUte,   81  Oh.  St.  (/)  State  a.  Abrams,  11  Ore.  Ifl, 

SI.  {g)  LaiTi  18Sr,  oh.  8S,  mc  1. 
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hearings  before  a  grand  jury,  in  none  of  which  cases  shall  evi- 
dence for  the  defendant  be  heard ;  all  peraouB  shall  be  fully  com- 
petent witnesses  in  any  criminal  proceeding  before  any  tribunal. 
Except  defendants  (a)  actually  upon  trial  in  a  criminal  court,  any 
competent  witness  may  be  called  to  testify  in  any  proceedii^, 
civil  or  criminal ;  but  he  may  not  be  compelled  to  answer  any 
question  which  in  the  opinion  of  the  trial  judge  would  tend  to 
criminate  him ;  nor  may  the  neglect  or  refusal  of  any  defendant, 
actually  upon  trial  in  a  criminal  court,  to  offer  himself  as  a 
witness  be  treated  as  creating  any  presumption  against  him,  or 
be  adversely  referred  to  by  the  court  or  counsel  during  the 
trial. 

Rhode  Itland.  {h)  No  respondent  in  a  criminal  prosecution 
offering  himself  as  a  witness  shall  be  excluded  from  testifying 
because  he  is  such  respondent,  and  the  neglect  or  refusal  so  to 
testify  shall  create  no  presumption  agaiuBt  him. 

South  Carolina,  (c)  In  the  trial  of  all  criminal  cases  the  de- 
fendant shall  be  allowed  to  testify,  if  he  desires  so  to  do,  and 
not  otherwise,  as  to  the  facts  and  circumstances  of  the  case. 

Tftxat.  (d)  The  defendant  in  a  criminal  action  on  trial  ia 
incompetent. 

Utah,  (e)  The  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself,  but  if  he 
offer  himself  as  a  witness,  he  may  be  cross-examined  by  the 
counsel  for  the  People  the  same  as  any  other  witness.  His 
neglect  or  refusal  to  be  a  witness  cannot  in  any  manner  preju-. 
dice  him,  nor  be  used  against  him  on  tlie  trial  or  proceeding. 

Vermont.(/)  In  the  trial  of  indictmente,  complaints,  infor- 
mations and  other  proceedings  against  persons  charged  with 
crimes  or  offences,  the  person  so  chai^d  shall,  at  his  own 
request,  and  not  otherwise,  be  deemed  a  competent  witness,  the 
credit  to  be  given  to  his  testimony  being  left  solely  to  the  jury, 
under  the  instructions  of  the  court ;  but  the  refusal  of  euch  per- 
son to  testify  shall  not  be  considered  by  the  jury  as  evidence 
against  bim. 

Virginia.(^)    In  any  case  of  felony  or  misdemeanor,  the  ac- 

(a)  See.  10  (<)  Crini.  Code,  Rrt.  B,  aec  6193. 

(»}  Pnb.  Stat.  eh.  2U,  mo.  30.  (/)  Rer.  Lawt,  1880,  aec  leSB. 

fc)  Gen.  Stat,  kc  2281.  (s)  Cods  1887,  mc.  88S7. 

{d)  Code  Crim.  Pno.,  art.  7S0  (4). 
VOL.  m.  —  5 
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cnsed  may  be  swora  and  examined  in  his  own  behalf,  and  be 
subject  to  oroBB-^zamination  as  any  other  witneBS;  bat  his 
failure  to  testify  shall  create  no  preaumptitm  against  him,  nor 
be  the  subject  of  any  comment  before  the  court  or  jury  by  the 
prosecuting  attorney,  (a) 

W.  Virffinia.{h)  In  any  ta-ial  or  examination  in  or  before  any 
court  or  officer  for  a  felony  or  misdemeanor,  the  accused  shall, 
at  his  or  her  own  request  (but  not  otherwise),  be  a  competenti 
witness  on  such  trial  and  examinatioo.  (c) 

Wa»hmffton.{d)  And  any  person  accused  of  any  crime  in  this 
State,  by  indictment,  information  or  otherwise,  may,  in  the  ex- 
amination or  trial  of  the  cause,  offer  himself  or  herself  as  a 
witness  in  his  or  her  own  behalf,'  and  shall  be  allowed  to  testify 
as  other  witnesses  in  such  case,  and  when  accused  shall  so  tes- 
tify, he  or  she  shall  be  subject  to  all  the  rules  of  law  relating 
to  cross-examinations  of  other  witnesses:  Provided,  that  nothing 
iu  this  act  shall  be  construed  to  compel  such  accused  person  to 
offer  himself  or  herself  as  a  witness  in  such  case;  and  provided 
further,  that  it  shall  be  the  duty  of  the  court  to  instruct  the 
jury  that  no  inference  of  guilt  shall  arise  against  the  accused 
if  the  accused  shall  fail  or  refuse  to  testify  as  a  witness  in  his 
or  her  own  behalf. 

Wtacongin.(e)  In  all  criminal  actions  and  proceedings  the 
party  charged  shall,  at  his  own  request,  but  not  otherwise,  be  a 
competent  witness,  bat  his  refusal  or  omission  to  testify  shall 
create  no  presumption  against  him  or  any  other  party  thereto.  ] 

We  now  proceed  to  consider  the  evidences  appropriate  to  diB- 
tinct  offences. 

(a)  Price  K. Com.,  77  Va.  303. 

(b)  Coda,  ch.  130,  sec.  IS. 

(c)  3tats  V.    Qreer,    SS  W.  T>.  SOO } 
Sbite  t>.  U««dows,  IS  W.  Va.  636. 
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ACCESSORY. 

§  40.  Frlnolpala.  PerBonB  participating  in  a  crime  are  either 
Prineipale  or  Accetsoriet.  If  the  crime  ia  a  felony,  they  are  alike 
felons.  Principals  are  such  either  in  the  first  or  second  degree. 
PrincipaU  in  thefirtt  degree,  are  those  who  are  the  immediate 
perpetrators  of  tbe  act  Principalg  in  the  second  degree,  are 
those  who  did  not  with  their  own  hands  commit  the  act,  but  were 
present,  aiding  and  abetting  it.  It  is  not  necessary,  however, 
that  thia  presence  be  strict,  actual,  and  immediate,  ho  as  to  make 
the  person  an  eye  or  ear  witness  of  what  passes ;  it  may  be  a  con- 
atructive  presence.  Thus,  if  several  pereons  set  out  in  concert, 
whether  together  or  apart,  upon  a  common  design  which  is  un- 
lawful, each  taking  the  part  assigned  to  him,  some  to  commit  the 
act,  and  others  to  watch  at  proper  distances  to  prevent  a  surprise, 
or  to  favor  tbe  escape  of  tbe  immediate  actors  ;  here,  if  the  act  be 
committed,  all  are  in  the  eye  of  the  law  present  and  principals ; 
the  immediate  perpetrators  in  the  first  degree,  and  the  others  in 
the  second.'  But  if  the  design  is  only  to  commit  a  small  and  in- 
considerable trespass,  such  as  robbing  an  orchard,  or  the  lilce,  and 
one  of  them  on  a  sudden  affray,  without  the  knowledge  of  the 
others,  commits  a  felony,  such,  for  example,  as  killing  a  pursuer, 
the  others  are  not  guilty  of  this  felony.  So,  where  one  did  beat 
a  constable,  in  the  execution  of  his  office,  and,  after  he  Iiad  been 
parted  from  him  and  had  entirely  desisted,  a  friend  of  the  party 
renewed  the  assault  and  killed  the  constable,  the  other  party  was 
held  innocent  of  the  killing,  he  having  been  not  at  all  engaged 
after  they  were  first  separated,  (a.)     But  if,  in  the  former  case, 

>  Foster,  Crown  Iaw,  84B,  8B0  j  1  Bass,  on  Crimeg,  pp.  29,  27 ;  1  Hawk.  P.  C. 
c.  82,  8  7  :  Ilurr'a  Cwe,  4  Cwnch,  492,  483  ;  1  Hale,  P.  C.  489  ;  Coramonwesltli  v. 
TtoKcn.  13  3In>«.  859.  And  bm,  oq  the  labject  of  AccMmries,  Wbartxm'B  Am.  Crini. 
Uw,  c.  3  <2d  *a.>. 

(n)  Although  the  orieinal  desifrn  may  mittod,   dnd   fl^ifiet  his  withdnw*!  to 

Imtii   b«n  to  (any  nnt   the  schema  liy  hia  frljow-conspiniton,  he  is  not  ansiret- 

riolmce  if  thst  should  become  nwntmry,  nVlt  for  the   su1iei>qDpnt  TioUnce.      And 

jrt  if  the  defendant  bu  ahundnned   the  hin  intention  tn  withdraw  maj  he  proved 

•chema  hefoTT  riolenca  becnmwi  nweesary,  hv  acl»  as  wfll   as   hy   words   apoketi    to 

and  beTore  the  actnal   Tiolence  ii  com-  his  fellows.      Thus  if  a  prisoner  in  the 
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there  had  been  a  general  resolution  against  all  opposers ;  or,  in  the 
latter,  a  previoua  agreement  to  obstruct  the  constable  in  the  exe- 
cution of  his  office,  —  all  would  have  been  alike  guilty  as  priuei- 
paU.^  The  principal  in  the  second  degree  must  be  in  a  Htuation 
in  which  he  might  render  hit  a»»istance,  in  some  manner,  to  the 
commission  of  the  offence ;  and  this,  by  a^eement  with  the 
chief  perpetrator.^  But  the  fact  of  conspiracy  is  not.  alone 
sufficient  to  raise  a  presumption  that  all  the  conspirators  were 
constructively  present  at  the  commission  of  the  crime ;  though 
it  may  be  considered  by  the  jury  as  tending  to  prove  tlieir 
presence.^  If,  however,  it  is  proved  that  the  prisoner  was  one  of 
the  conspirators,  and  was  in  a  situation  in  which  he  might  have 
given  aid  to  the  perpetrator  at  the  time  of  the  act  done,  it  will  be 
preiumed  that  he  was  there  for  that  purpose,  unless  he  shows 
satisfactorily  that  he  was  there  for  another  purpose,  not  connected 
with  the  crime*  (a)     If  the  conspirators  are  alarmed,  and  flee  in 

I  Foster.  351,  8S2,  853  ;  Regina  b.  HowbII,  8  C.  4  P.  437 !  United  Ststes  v.  Bou, 
1  Gnll.  621. 

»  Foster,  350  ;  1  Hawk.  P.  C.  b,  2,  c.  2S,  g  8  ;  Knapp's  Cane,  9  Pick.  618. 

•  Ibid.  ;  Rex  V.  Boatwicic,  I  Doug.  207  ;  Hardeu'a  Usae,  2  Dev.  &  Bat.  407. 

*  Knapp's  Cane,  9  Pick.  518.  The  frienda  of  duelliats,  who  go  out  with  them,  an 
present  wlieD  the  ahot  is  flrvd,  and  rutum  with  them,  thouftb  not  MtJDg  as  sscondi, 
are  principals  in  the  seeond  degree.     Regina  n.  Young,  S  C.  &  P.  S44. 

State  priaon,  while  engaged  with  two  other  aive  proof  that  t)ia  prisoner  is  or  is  not  a 
conspiraton  in  a  deailly  conSict  with  the  principal  ia  the  second  degree.  State  o. 
watchmau  of  the  prison  in  an  attempt  Hamilton,  13  Nev.  S8(S.  In  McCamey  v. 
to  escape  from  the  prison,  suddenly  aban-  People,  S3  N.  Y.  40B,  there  was  proof  that 
dons  the  enterprise,  leaves  his  fellow-con-  twelve  liarrels  of  whiskey  were  stolen  from 
spirators,  and  ^es  to  his  cell  without  a  warehouse  ;  that  the  prisoner  had  part  in 
saying  a  word  to  them  to  the  eiTect  that  planning  the  theft,  and  in  spying  out  the 
he  has  abandoned  the  enterprise,  and  hU  lay  of  the  prpraiaes  where  the  property  was 
corapanions,  thinking  he  is  still  acting  stureJ,  and  in  learning  the  ways  of  the 
with  tham,  and  has  gone  to  his  cell  for  an  keeper  ;  also  that  one  who  was  in  fact  en- 
instrument  to  carry  on  the  encounter,  per-  gaged  in  the  taking  of  the  property  sent  the 
sist  in  the  attempt,  ami  one  of  them  fires  porter  of  the  warehouse  to  the  house  of  the 
A  shot  which  kills  t)ie  watchman,  it  is  keeper  of  the  goods  with  a  li^tter,  and  prom- 
error  for  the  judge  to  charge  the  jury  that  ised  the  porti-r  a  reward  on  his  callinf^ 
the  fact  of  the  withdrawal  from  the  con-  after  the  deliTery  of  it,  at  a  given  number 
fliut  and  retirement  to  the  cell  is  of  no  ami  street.  On  his  reaching  that  street, 
importance  :  it  is  competent  evidence  that  and  looking  for  the  number,  he  met  the 
the  prisoner  has  withdrawn  from  theen-  prisoner, whoapol[etobim,andtheytalked 
terprise,  and  ha.i  done  acts  which  were  in-  about  the  keeper  of  the  property  and  his 
tended  to  signify  Ma  withdrawal  to  his  whereabouts.  There  waanoproof  that  the 
comrades.  The  weight  of  such  facts  to  prisoner  was  at  or  in  close  proximin'  to 
prove  a  notificatiou  W  the  prisoner  to  hia  the  warehoase  at  the  time  of  the  theft, 
comrades  of  his  withdrawal  from  the  en-  It  was  held  that  these  facts  were  suiGcient 
terprise  must  be  left  to  Che  jury,  and  may  to  authorize  an  inference  by  the  jury  that 
be  ren'  slight,  but  it  is  campeifU  midtnce,  the  prisoner  was  at  the  place  to  which  the 
and  should  he  left  to  the  jury.  State  v.  porter  hsd  been  directed,  with  the  purpose 
Allen,  17  Conn.  IZl.  of  learning  the  whereabouts  and  mova- 
(a>  The  actual  distance  is  not  conclu-  meats  of  the  warehonseman,  and  of  aetiiig 
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different  directioDS,  and  one  of  them  maini  a  pursuer,  to  avoid 
being  taken,  the  others  are  not  to  be  considered  as  principalB  in 
that  maiming.^ 

§  41.  ASOing,  abettliiE,  aMentUig.  The  preseoce  alone  of  the 
part;  is  not  sufficient  to  constitute  him  a  principal  iu  the  second 
degree,  unlesa  he  was  aiding  and  abetting  the  perpetrator.  Tbia 
implies  aaaerU  to  the  crime ;  and  mere  bodily  presence,  without 
any  attempt  to  prevent  the  crime,  though  it  will  not  of  itself 
constitute  guilty  participation,  is  evidence  from  wliicli  a  jury  may 
iufer  bis  consent  and  concurrence.'  (a}  Aud  though  constructive 
presence  consists  in  this,  tliat  it  encourages  the  principal  actor 
with  the  expectation  of  immediate  aid,  yet  it  is  not  necessary  to 
prpve  that  the  paiiiy  charged  as  principal  in  the  second  degree 
was  actually  present,  at  the  place  assigned,  during  the  whole 
transaction  ;  it  being  sufficient  if  he  was  there  at  the  consummar 
tion  of  the  offence.'    Thus,  if  one  counsel  another  to  commit 

1  Bex  V.  White,  Buu.  t  Ry.  99. 
•  Foster,  350  ;  1  Halt,  P.  L'.  138. 

>  R«x  v.  Dyer,  2  East,  P.  C.  7S7  ;  Bex  u.  Atnell,  Id.  768.  If  be  cm\y  bs^iU  in 
dispoaing  of  the  aabject  oF  the  oStiux,  after  the  crime  ia  completed,  u,  iu  furtber 
emrrying  bwhv  stolen  goods,  he  is  but  an  acceisoiy  atter  the  bet.  Bei  c.  King,  Buu. 
ft  By.  332  ;  People  v.  Norton,  8  Cowen,  137. 

upon  th&t  IcDoirledge  as  would  best  aid  hU  ulgbt  agreed  on,   entice  the  owner  to  a 

comrade  in  the  tliefl,  and  that  the  latter  house  a  mile  distant  from  the  store  and 

«u  aware  of  that  sujipoit  iu  the  nudertak-  detain  him  then,  nhile  the  others  break 

iiig,  wid  tliis  wu  pruof  of  his  beinf;  a  priu.  into  the  store  and  remove  the  gooda,  and 

cipal  Id  the  aeconU  degree.    In  Mitchell  d.  tbe  confederetes  perform  their  respecIiTe 

Com.,  33  Gratt.  (Va.)  S45,  tbe  confession  parts  of  the  agreement,  the  person  who 

of  the  prieoaer  was  that  he,  with  two  oth-  thus  entices  the  owner  away  and  detaina 

en,  went  to  rob  a  store  ;  that  he  was  told  hini  is  const ractively  present  at  the  bur. 

by  one  of  the  other  two  to  stand  in  the  glary,  and  may  be  indicted  as  a  principal 

load  and  watch,  which  he  did,  the  others  oOender. 

going  over  to  the  itore  and  knocking  at         (a)  State  v.  Maloy,  U  Iowa,  101;  State 

the  door  ;    the  door  was   opened  by  the  v.  Jones,  83  N.  C.  &0:, ;  Lamb  t.  People, 

owner  of  the  store,  and  the  two  conipira-  96  111.  73.     "  Tbe  trite  nile  is  this  :  Any 

ton  went  in,  and  the  door  was  closed,  person  who  is  pn^seut  st  the  commissioa 

He   Tirisoner   then  heard  a  scuffle,   and  or  a  trespass,  encouraging  or  exciting  tbe 

abortly   afterwards  the  others  came   out,  same  by  words,  gestures,  looks,  or  signs, 


twinging  the  money  drawer,  aud  gave  him     or  who  in  any  way  o 

•Ome  money  out  of  it,  and  said  they  had     tenances  or  approres  mc  hiiuc,  m  m  invi 

killed  the  'deceased,   and  would  kill  the    di^m^d  to  he  an  eider  and  abettor,  and 


prisoner  if  he  did  not  keep  quiet.     This  linble  as  princijial  ;  and  proof  that 

was  helil  sufficient  proof  that  the  prisoner  son  is  present  at  the  commission  of  •  lied- 

was  a  principal  in  the  second  dwree.      In  pasa,    without   disapproving   or  opposing 

Breese  p.  Sute,  12  Ohio  St.  US,  it  is  held  it,  is  evidence  from  which,  in  connection 

that  if  two  or  more  persons  confederate  with  other  circumstances,  it  is  competent 

together  to  break  open  a  store  in  the  n ight  for  the  jury   to  infer    that   he   assented 

season  and  steal  the  goods  therein,  and  it  thereto,  lent  to  it  his  countenance  and  ap. 

U  agt*ed  between  them,  in  order  to  facili-  proval,  and  was  thereby  aiding  and  abet, 

tata  tbe  burglary  and  lessen  the  danger  of  ting  the  same."     By  Bigelow,  C.  J.,  in 

datactinD,  tbftt  one  of  them.ebaU,  on  the  Brown  t>.  Perkina,  I  Allen  (Uasi.),  DH- 
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suicide,  and  ia  preseiit  at  the  coosamuatioQ  of  the  act,  he  is  prio- 
cipal  in  the  murder ;  for  it  is  the  presumptioD  of  law,  that  advice 
has  the  influence  and  effect  intended  by  the  adviser,  unless  it  is 
shown  to  have  been  otiiem'ise,  as,  for  example,  that  it  was  re- 
ceived with  scoff,  or  manifestly  rejected  and  ridiculed  at  the  time 
it  was  given.^ 

§  42.  AooAwory  httof  tba  faot  An  aecetaory  before  the  fact 
is  he  who,  being  absent  at  the  time  of  the  felon;  committed,  does 
yet  procure,  counael,  or  command  another  to  commit  a  felony.'  (a) 
Words  amounting  to  a  bare  permission  will  not  alone  constitute 
this  offence.^  Neither  will  mere  concealment  of  the  design  to 
commit  a  felony.*  (&)  It  is  not  necessary  to  this  degree  of  crime 
that  the  connection  between  the  accessory  and  the  actor  be  imme- 
diate ;  for  if  one  procures  another  to  cause  a  felony  to  bo  com- 
mitted by  some  third  person,  and  be  does  so,  the  procurer  is 
accessory  before  the  fact,  though  he  never  saw  or  heard  of  the 
individual  finally  employed  to  commit  the  crime.*  (c) 

§  43.  Nona  In  treason,  mifldemaanor,  or  tnanalangbtar.  There  are 
no  accessoricB  before  the  fact  in  trea$on  nor  in  crimes  under  the 
degree  of  felony,  all  persons  concerned  in  them  being  considered 
principals ;  ^  (cj)  nor  in  manslaughter,  because  the  offence  is  con- 
sidered in  law  sudden  and  unpremeditated.^ 

1  Commonwralth  e.  Bowen,  IS  Uass.  359  \  lUz  b.  Dyson,  Bob*,  ft  By.  G33  ;  B«giiia 
V.  Alison,  8  C.  &  P.  418. 

»  1  Hale,  P.  C.  I!15.     See  Reg.  ».  Tockwell.  C.  «  M.  215. 

*  Hawk.  P.  C.  b.  2,  c  20,  %  IS  ;  Rex  d.  Soares,  Buss,  ft  Ry.  2S ;  People  a.  Noi^ 
ton,  8  Coiven,  137. 

*  1  Hale,  P.  C.  374. 

■  foster,  125,  126  ;  ilacdnniera  Cuae,  19  Haw.  St.  Tr.  SOI ;  Earl  of  Somerset's 
Ciw,  2  Howell's  St.  Tr.  905. 

*  People  D.  DttTidaon,  6  Cal.  133. 

^  1  Hale,  P.  C.  613,  SIS ;  i  Bl.  Camm.  35.  Bat  aae  Rrgina  «.  Gaylor,  Eog.  40 
Law  i  Eq.  658-658. 

(a)  Wliere  ODe  vas  indictwl  as  acce»-  more  than  liold  the  money  and  pa;  it  ovef 

nory  before  the  fact  to  a  nmnler,  it  woe  to  the  wiuuer,  is  not  au  aceeasoij  before 

held  that  cviJence  that  be  had  said  to  the  tbe  fact  to  the  mansbugbter  of  one  of  the 

DiurJu'rer,    three  days  previously  to   the  c:ombatan(a.     Quean  o.  Taylor,  2  Ct.  Cai. 

iniiriier,  thiit  he  wotili)  eire  him  ■  toonth's  Bes.  147. 

whiskey  if  lie  would  kill  the  deceaiied,  was  (if)  Reg.  r.  Greenwood,  IS  Jur.  S90  ; 

siiQicieDt  tu  jiiatifyaconvictioa.    Bxparte  2  Denison,  C.  C.  4S3  ;  6  Eng.  Law  A  Eq. 

Willonghby,  14  NeT.  451.  636  i  6  Coi,  C.  C.  621 1  Rog.  o.  MolanJ, 

(i)  Koftsinger  v.  State,   7  Toi.  App.  2  Moody,  C.   C.   270;    Ward  •.  People, 

301  ;  Ruckern.  State,  id.  549.  3  Hill  (N.  Y.),   114;  State  d.  Goode,  1 

(t)  Rex  B.  Coirper,  6  C.  &  P.  535.     A  Hawks,  433  ;  Williams  b.  State,  12  Sm. 

stskeholdpT  who  takes  no  part  in  tha  ar.  &  H,    6S ;    Coni.    v.    McAtee,   8   Dana, 

rangementa  for  a  prize-fight,  and  is   not  28;  Com.  v.   Ray,  3. Gray  (Mass.),  4^. 

pieeent  at  the  flgttt,  and  does  tiothiDg  And  quart  whetltet  the  ucMsoie*  befora 
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§  44.  AoeoMoiy.  iiutniotloos.  Where  the  principal  actt  under 
matructioHi  from  the  accessory,  it  ia  not  necessary,  in  order  to 
affect  the  latter,  that  the  iostructions  be  proved  to  hare  beea 
literally  or  precisely  followed ;  it  will  be  sufficient  if  it  be  shown 
that  they  have  been  avhitantially  complied  with.^  Thus,  if  one 
instructs  another  to  commit  a  murder  by  poison,  and  he  effects 
it  wititi  a  sword,  the  former  is  accessory  to  the  murder,  for  that 
waa  the  principal  thing  to  be  done,  and  the  substajice  of  the 
instructions.^  So,  if  the  person  employed  ffoea  beyond  hit  tiutruc- 
tionty  in  the  circumstances  of  the  transaction,  as,  if  the  design  be 
to  rob,  and  in  doing  tliis  he  kills  the  party,  whether  upon  resist- 
ance made,  or  for  concealment  of  the  robbery  ;  or,  if  the  instruC' 
tions  be  to  burn  the  house  of  A.,  and  the  flames  extend  to  the 
hoase  of  B,  and  bui-n  that  also,  —  the  person  counselling  and 
directing  is  accessory  to  the  murder,  in  the  former  case,  and 
to  the  burning  of  tlie  secwd  house,  in  the  latter ;  because  the 
second  crime  was  a  probable  consequence  of  the  first,  and  every 
sane  man  is  presumed  to  foresee  and  assume  the  probable  cou- 
Bequences  of  his  own  acts.*  So,  if  the  party  employed  to  commit 
a  felony  on  one  person,  perpetrates  it,  by  mistake,  upon  another,  the 
party  counselling  is  acceesory  to  the  crime  actually  committed.* 
But  if  the  principal  totally  and  aubatantially  departs  from  hit 
inttructiont,  as  if,  being  solicited  to  bum  a  house,  he  moreover 
commita  a  robbery  while  so  doing,  he  stands  single  in  Uie  latter 
crime,  and  the  other  is  not  held  responsible  for  it  as  accessory.' 

§  45.  AoottHory.  CoontanuMidliig  inatntotloas.  If  the  accessory 
rtpentt  and  eountermandi  the  order  before  it  is  executed,  and  yet 
the  principal  pensists  and  commits  the  crime,  the  party  is  not 
chargeable  as  accessory.  But  if,  though  repenting,  he  did  not 
actually  oountermand  the  principal  before  the  fact  was  done,  he 
is  guilty." 

1  Anie,  Tal.  i.  j  00. 

*  Foster,  8B»,  370. 
■  Foster,  370;  1  Rosa,  on  Crliues,  SE  ;  ante,  to).  I.  JIS;  «upni,  SS  IS.  11-     Wbere 

>  BetTKiit  vrongfiiUj  pUced  hU  master's  goods  io  a  position  to  eiiHble  the  prbooer, 
from  whom  the;  bB<i  been  imrchued,  to  obtain  paymeut  for  tbem  &  second  tine,  hs 
wu  adjudged  an  accHMor;  berore  the  fact.  lUgina  «.  Manning,  17  Jul.  2S  ;  14  Eng. 
l^w  &  Eq.  fits  ;  1  Pearce,  C.  C.  21. 

*  1  Bale,  P.  C.  S17  ;  1  Hosa.  on  CriEaea,  36;  Fostar,  S70-S78. 

•  1  Hale.  P.  C.  818,  617  ;  Foster,  MS. 

•  IHaU,  P.  C.  019. 

terj  ofTencw  an    statnte,  do  dfattnet 

principal  and  an  acoesaory  before  the  foct. 
Fsopla  f.  DaTidaoD,  S  Cal.  ISS. 
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§  46.  When  aooAMory  may  ba  triad.  By  the  COmmou  law,  OD 
accessory  cannot  be  put  upon  hia  teparate  truU^  without  his  cod- 
sent,  until  conviction  of  the  prijicipat',^  (ay  ior  the  legaigailtoi  the 
accessory  depends  on  the  guilt  of  the  principal ;  and  the  guilt  of 
the  principal  can  only  be  established  in  a  prosecution  gainst 
hiinaelf.  (i)  But  an  accessory  to  a  felony  committed  by  several, 
some  of  whom  hare  been  convicted,  may  be  tried  as  accessory  to 
a  felony  committed  by  these  last ;  but  if  he  is  indicted  and  tried 
as  accessory  to  a  felony  committed  by  them  all,  and  some  of  them 
have  not  been  proceeded  against,  it  is  error.^  If  the  principal  be 
dead,  the  accessory  cannot,  by  tlie  common  law,  bo  tried  at  all.* 
The  conviction  of  the  principal  is  sufScient,  without  any  judgment, 
aa  prima  facie  evidence  of  his  guilt,  to  warrant  the  trial  of  the 
accessory  ;  {c)  but  the  latter  may  rebut  it  by  sliowing,  clearly,  that 
the  principal  ought  not  to  have  been  convicted.*  And  it  seems 
that  in  every  case  of  the  trial  of  an  accessory,  he  may  controvert 


>  1  Hale,  P.  C.  623  ;  Phillips's  Case,  16  Maag.  425  ;  2  Bnir's  Trial,  440 ;  4  Ctanch, 
App.  £02,  503  ;  Barren  v.  Peo^ile,  I  Parker.  Cr.  216.  By  Stata.  7  Qua.  IV.  c.  64, 
j  9,  the  ncuBssory  before  the  fact  is  dsemed  giiilty  of  a  substantive  felony,  for  which  he 
may  be  iuilteted  xnd  tried,  whether  thn  principal  hns  or  hiu>  not  been  previonaly  con- 
victed.     Similar  statutes  have  been  passed  in  several  of  the  United  SUtes. 

»  Stoojw'a  Ca.se,  7  8.  4  R.  491. 

■  Phillips's  Case,  16  Mass.  423.  On  a  similar  q^usation,  Hullook,  B.,  donbted,  but 
woul't  not  atop  the  <:ase  ;  but  the  party  being  acquitted,  the  paint  was  no  further  con- 
■tdercl.     Quinn's  Case,  Lewin,  C.  C.  1.    See  State  v.  Ricker,  20  Me.  8 ' 

*  Ki        ■   "        ■"■     ■" -        -■■     -      —     - 

Cook  p. 


(a)  But  ha  must  be  indicted  a!  _  .._ 

SOTT.     As  to  form  of  indictment,  see  Com.  it  is,  as  "Mr.  Qreenleaf  says,  prima  faeU 

V.  Smith,  11  Allen  (Uass.),  241  ;  State  v.  evidence  of  his  guilt.     Levy  d.  People,  SO 

Ricker,  29  Mc.  SI.     In  State  r.  Chapin,  N.  Y.  327  ;  Anderson  v.  StaW,  63  Ga.  875, 

17  Ark.  1561,  it  U  held  that  an  accessory  where  the  conrt  cites  1  Rnss.  Cr.  41  ;  2  Id. 

before  the  fact  in  one  Slate  to  a  felony  263  ;  Roseoe's  Cr.  Evid.  870,  877. 

comraitted  in  another  State  is  gnilty  of  a  (c)  It  has  been  held  in  New  York  that 

crime  iu  the  Stale  where  he  became  acces-  the  accessory  may  be  indicted  and  put  upon 

aory,  and  punishaUe  there,  the  principal  trial   before   the   conviction  of  the  prin- 

boiiig  indictable  in  the  State   where  the  cipaJ,  and  if  the  fact  of  such  conviction 

felony  was  committed.     In  Adams  v,  Peo-  is  proved  during  the  trial  of  the  accessoir, 

pie,  1  C'omst.  173,  it  is  held  that,  where  he  may  be  convicted  as  accessory  to  tue 

an  offence  is  committed  in  the  State  of  New  crime.    Jones  v.  People,  20  Han(N',Y.), 

York,  the  offender  being  at  the  time  with-  fi4&  ;  Starin  v.  People,  45  N.  Y.  33S. 

out  the  Stale,  and  perpetrating  the  crime  And  in  Pennsylvania  it  has  been  held 

b^  means  of  an  innocent  agent,  he  can  be  that   the  accessory  may  be  indicted,  but 

tried  in  New  York  whenever  he  is  brought  not  put  on  trial,  "before  the  conviction  of 

into  court;;  and  the  fact  that  he  owed  alle-  the  principaL     Holmes ».  Com.,  25  Pa.  St. 

ece  to  another  State  is  not  material  nn-  221.     But  now  in  that  State  by  statute 

the  crime  alleged  be  treason.  he  may  be  indicted   inat  as  if  he   were 

{b\  The  record  of  the  conviction  of  the  principal.     Com.    v.    Hnghes,   11    Fhila. 

principal  is  eonclnsive  eTidence  of  the/od  (Pa.)  43a 
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the  guilt  of  the  principal.'  He  may  also  require  the  production 
of  the  record  of  his  oonviction,  notwithBtaoding  be  has  himself 
pleaded  to  the  indictment ;  for  tiie  waiver  of  a  right,  in  criminal 
cases,  is  not  to  be  presumed,"  If  the  principal  is  indicted  for 
murder,  and  another  is  indicted  as  accessory  to  that  crime  after 
the  fact,  and  upon  trial  the  offence  of  the  principal  is  reduced 
to  manslaughter,  the  other  may  still  he  found  guilty  of  being 
accessory  to  the  latter  crime." 

§  47.  AooeMoriM  aftaitbe  bot  Acaesaories <^ter the  fact,hy  the 
commou  law,  are  those  who,  knowing  a  felony  to  have  been  com- 
mitted by  another,  receive,  relieve,  comfort,  or  as»i»t  the  felon.* 
If  one  opposes  the  apprehension  of  a  felon,  or  voluntarily  and 
intentionally  suffers  him  to  escape,  or  rescues  him,  he  becomes  an 
accessory  after  the  fact.^  So,  if  he  receives  or  aids  an  accessory 
before  the  fact,  it  is  the  same  as  if  he  received  or  aided  the 
principal  felon.^  But  the  felony  must  have  been  completed  at 
the  time,  or  the  party  is  not  an  accessory  after  the  fact.  Thus, 
if  the  aid  is  given  after  the  infliction  of  a  mortal  stroke,  but  before 
death  euBues,  he  is  not  accessory  to  the  deatli.^  There  must  be 
evidence  that  tlie  party  charged  did  some  act,  persoually,  to  assist 
the  felon ;  ^  but  it  is  sufficient,  if  it  appear  tiiat  he  did  so  by 
employing  another  person  to  assist  him.' 

§  48.  HnstHmd  and  WUa.  A  feme  covert  cannot  be  an  accessory 
after  tlie  fact  for  receiving  her  husband  ;  for  it  was  lier  duty  not 
to  discover  him.*"  (a)  But  it  is  generally  said  that  the  husband 
may  be  an  accessory  after  the  fact  by  the  receipt  of  his  wife.^^ 

>  Foster,  367,  368  ;  Mscdanlel'B  Cose,  IB  HoweU,  8L  Tr.  SOS  ;  I  Rus».  on  Crimsg, 
89,  40. 

■  AadrawB's  Cum,  3  Man.  ISS,  13S.     And  see  Brigp'a  Cose,  6  Pick.  429. 

■  Greenacre'B  Cow,  8  C.  £  P.  35. 

*  J  HhIp,  p.  C.  818,  6SS ;  4  Bl.  Comm.  37.  So  if  he  employs  another  to  receive 
uid  Muet  thR  principal  felon.     TLei  v.  Jarris,  2  M.  &  Bob.  40. 

•  1  Hale,  P.  C.  fll9  ;  2  Hawk.  P.  C.  c.  29,  J  27  ;  Rex  t..  Greeuacre,  8  C.  k  P.  86. 

•  2  Hawk.  P.  C.  c  29,  5  1  ;  1  Hale,  P.  C,  822. 

'  1  Hale,  P.  C.  622  ;  2  Hawk.  P.  C.  c.  29,  9  85  ;  4  Bl.  Comm.  38. 

■  Regina  v.  Chappie,  9  C.  ft  P.  355. 

*  Rex  s.  Jarria,  2  M.  &  Rob.  40.  The  reason  on  which  the  common  law  makes  the 
|«rty  in  these  caaaa  criminal  ia,  that  the  conrsf  of  public  juatica  ia  hindered,  and  jua- 
tice  itMlf  eradnl,  by  facilitating  the  escape  of  the  felon.  Tberefore,  to  buy  or  re- 
orirs  stolen  goode,  liaowitig  them  to  be  stolen,  doea  not,  at  common  law,  make  the 

Krtr  accessory  to  the  theft,  because  he  receiTea  the  goods  only,  and  not  the  felon ; 
t  he  ia  gailty  of  a  misdemeanor.     4  Bl.  Comm.  S8. 
W  ]  Hale,  P.  C.  821  ;  4  Bl.  Comm.  88. 
u  lUd  ;  2  Hawk.  P.  C.  c.  39,  {  34. 

(a)  Bat  she  may  be  an  aocc8M)T7  Iwfore  the  fact  in  her  hnaband'a  crime.  Beg.  « 
Hanning,  2  C.  &  E.  90S. 
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And  though  this  hai  been  questioned,  because  the  obHgatioDfl  of 
husband  and  wife  are  recipi-ocal,  the  hnsband  owlug  protection  to 
the  wife ; '  yet  it  seems  that  it  is  still  to  be  received  as  the  rule 
of  law.  If  the  wife  receive  stolen  goods,  or  receive  a  felon,  of 
her  own  separate  act,  and  withoat  the  knowledge  of  the  husband ; 
or  if  he,  knowing  thereof,  abandon  the  house,  refusing  to  partici- 
pate in  tlie  offeuce,  —  she  alone  is  guilty  as  an  accessory.^  And  if 
she  be  guilty  of  procuring  the  husband  to  commit  a  felony,  this, 
it  seems,  will  make  her  an  accessory  before  the  fact,  in  the  same 
manner  as  if  she  were  sole.^  So,  also,  tlie  wife  may  sometimes 
commit  the  principal  felony,  aud  the  husband  be  accessory  before 
the  fact ;  as,  if  she  utter  forged  documents,  in  his  absence,  bat 
by  his  direction,* 

§  49.  Indlotment.  Allvgattoaa.  In  the  indictment  of  an  aceeaaarjf 
b^ore  the  fact,  it  docs  not  seem  necessary  to  state  the  manner  of 
committing  the  offence ;  it  is  sufficient  to  charge,  generally,  that 
he  "  feloniously  abetted,  incited,  and  procured "  the  principal  to 
commit  it.*  In  the  case  of  an  aeeenori/  after  the  fast,  it  is  suf- 
ficient,  after  stating  the  principal  offence,  to  charge  that  he  did 
afterwards  "feloniously  receive,  comfort,  harbor,  aud  maintain" 
the  principal  offender."    And  in  either  case,  if  he  is  indicted  as 

'  1  Deacan,  Crira,  law,  16. 

*  1  Ruas.  oa  Crinuii,  31 ;  1  Hale,  P.  C.  831. 

*  2  Hnwk.  P.  C.  c.  29,  §  Si.     See  »bo  1  Hale,  P.  C.  616. 

*  Rex  V.  Moiria.  Kusa.  &  R7.  270. 

'  2  Hawk.  P.  C.  0.  29,  iV.     "To  eanae,"  sayB  Loid  Coke,  "  U  to  proonre  or  eonn- 

•ol ; To  aflsent,  ia  to  mva  Lis  asaeDt  or  Bgreemont  afterwardB  to  the  proeuremont  or 

eouaaal  of  ajiotter  : -To  cooaent  ia  to  Bf^ee  at  the  tima  of  the  procuramant  or 

counsel  ;  and  he  iu  law  is  a  procurer."     3  Inat.  188. 

'  1  Deacon,  Crfin.  Law,  17  ;  2  L'hitty,  Crim.  Law,  6  ;  Arclib.  Crim,  PL  82a  In 
tha  indict  men  t  of  an  accessory,  whether  before  or  after  the  fact,  the  charge  againat 
the  principal  felon  ia  Snt  stated,  with  all  tha  formality  oeceauiy  in  chargiiig 
him  alone  ;  after  which,  the  ofTfince  of  the  accessory  ia  allefjed.  The  body  of  the  in* 
diettnent  at  oommon  law  it  unially  after  tha  followiag  manner :  — 

1.  Again^  ait  Aceatory  to  a  Lantny,  befort  the  FaO. 
The  juron  for  the  (SUU  «■  Commonwealth)  of  M.,  npon  their  oath  prearat  thai 

(naming  Oe  pn^ipal  /el<m),  of ,  in  the  county  of .  laddilim)  on  tbe 

*•»?  "f,-: ■  "L  JS"  y»'  of  "T  Lord .  at ,  in  aaid  oimity  of 

• ^  one  silver  cup   of  tha  ra"™  "' -ioUar.,  of  the  „oods  and  ohattela  of  one 

(Mnu»ff  S*.  eumer).  then  and  there  in  the  poMeaaion  of  tbe  aaid  (mr«r|  being  fonnd, 
felonionalT  did  .teal,  take,  and  cany  away.  a«it,.t  the  peac  of  tbe  (Statu  or  Coin: 
monw^to)  aforewid.  And  the  jaror.  aforeuid,  upon  their  oath  afoiwaid.  do  further 
ppaimt.  that  fnanin^  Oe  omwry)  0* ,  in  tbe  ooonty  of ,  (addUion)  be- 
fore the  committing  of  the  larceny  aloKMid,  to  wit.  on  tbe day  of ,  ia 

the  year ,  at  ,  in  the  county  aforeaaid,  did  knowiuRlv  end  felonirwralr 

incite,  move,  procure,  aid,  abet,  connsel,  hire,  and  command  the  said  (prituHpai  feloit) 
to  do  and  commit  the  aaid  felony  and  larceny,  In  manner  and  form  aforeaaid,  aoainat 
Hie  peace  tt  tke  (Stxte  or  Ci»nitinir*Bltk)  aforaiaid.  (a) 

(a)  See  Com.  v.  Hnllen,  IfiO  Masa.  394. 
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accessory  to  two  or  more,  and  ig  found  giulty  of  being  accessory 
to  one  only,  the  convidaon  is  good.^  If,  being  indicted  as 
accessory  b^ore  the  fact,  the  proof  is  that  he  was  prtsent,  aiding 
asd  abetting,  he  cannot  be  convicted  of  the  charge  in  the  indtct- 
meat ;  for  the  proof  is  of  a  different  criioe,  namely,  of  the  present 
felony.*  But  if  two  are  indicted  together,  one  being  charged 
with  larceny,  and  the  other  with  the  Bubstantive  felony  of  receiv- 
ing the  same  goods,  the  latter  may  be  couvicted,  though  the 
former  is  acquitted.*  And  if  two  are  indicted  together,  the  one 
of  murder  and  the  other  as  accessory  after  the  fact,  and  the 
former  be  convicted  of  manslaughter  only,  the  Utter  may  also  be 
coavicted  as  accessory  to  the  latter  ofFeuce.* 

Tbe  vfonU  "  and  agBlnst  the  rorm  of  tbe  statute  (or  etatates)  in  timt  cose  made  and 
proTided,"  ire  ntaeaanrj  to  be  added  onlj  when  thv  iudictnient  ie  foundsd  upon  a  atat^ 
nte ;  otherwise,  the;  are  toere  surplusage,  in  the  case  of  offences  at  common  law.  S 
Hale,  P.  C.  190;  1  Chiti;,  Crim.  Law,  p.  S89  (Perkins's  ed.);  Commonwealth  v. 
Sbattock,  1  Cnah.  111-113  ;  Commonwealth  v.  Hozej,  16  Mass.  3S(.  {a) 

2.  AgatMl  an,  Aaaxrry  to  any  filottg,  oJUr  Ou  FaeL 

[The  indictmeat  ia  first  framed  in  the  nsaal  fonn  against  the  principal  felon,  after 
which  it  DToceeda  to  cliar^  the  acceasory  aa  foilowi :  — ] 

And  toe  juron  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  (nant- 

ing  Vu   acanory)   of ,  in  the  connt7  of ,   {addition)  well  knowing  tht 

aaid  {principal  felon)  to  hare  dune  and  conuuitted  the  felon;  and  (murder  or  robbery, 
Ac,  as  Oie  aue  may  bt)  aforssaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit,  on 

the day  of ,  in  the  year  --  ■   ■,  st ,  in  the  county  aforesaid,  him 

tbe  Mid  {praudpal  ftUm)  did  then  and  there  knowiuffl;  and  feloniously  receive,  hai- 
bor,  conceal,  and  n°'"*°'"i  in  the  felony  and  (murder,  &c. }  aforesaid,  again£t  the  peace 
of  the  ^tata  or  Commonweftltb)  eloreaaid. 

3.  Jgainat  joint  Acaaarits  to  a  Mwder,  be/ort  the  FiicL 

[After  allcfpng  the  motder,  in  the  usual  form,  against  the  principal,  the  indtctnent 
proceeda  thna :  — ] 

And  the  jurors  (ic)  do  further  present,  that  J.  K.,  of Ac,  and  G.  C,  of 

kc,  before  the  said  felony  and  murder  was  committed,  in  manner  and  fona 

aforesaid,  to  wit,  on ,  at ,  were  aocessory  thereto  before  the  fact,  and  then 

•nd  there  feloniously,  wllfi^ly,  and  of  their  malice  aforethonght,  did  counsel,  hire, 
and  procure  the  nid  [aaiaijtg  the  prmeipal  felon)  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforenid,  to  do  and  commit,  agaiuat  the  peace  of  the  (State  or  Com- 
monwealth) afureaiid.     See  Oommonwealth  ».   Knapp,  9  Pick.  466  ;  10  Pick.  177. 

1  Lord  Sanchar's  Case,  9  Co.  119;  1  Hale,  P.  C.  62i. 

»  Reir.  Winfred  Gordon  «<  ai.,  2  Leach,  C.  C.  <4th  ed.)  BIG  ;  1  Eart,  P.  C.  SB2i 
1  Rnsa.  on  Crimes,  30,  81  ;  Begina  v.  Perkins,  IS  Eng.  Law  ft  Eq.  M7 ;  6  Cox,  C.  a 
954  ;  2  Denison,  C.  C.  1E9. 

*  R^ins  V.  Pnlham,  9  C.  ft  P.  2S0.  This,  it  is  auppoaed,  can  arise  only  where, 
by  statntB,  the  offence  of  roceivine  U  made  a  anbrtantive  felony. 

•  Per  Tindal,  C.  J.,  in  Hex  e.  Orwnacre,  8  C.  ft  P.  S6. 

(n)  It  was  held  sufficient,  when  an  in-  procure,  aid,  eoniiael,  and  hire,  and  com- 

dictment,  after  alleeine  that  an  abortion  mand  the  said  penon  as  aforesaid  anhnown, 

had  been  committed  by  some  person  un-  tbe  said   felony  and  abortion,   in  manner 

known,  chargMl  that  the  defendant,  before  and   form   aforesaid,  to  do  and  commit." 

tbe  abortion  waa  committed,    "  did  felo-  Com.  «.  Adjun^  127  Mas*.  IC. 
nionily  and  matidouBly  incite,  moTe,  and 
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§  60.  Proof.  In  proof  of  the  offence  of  being  acceasory  befors 
the  factf  it  is  neceasary  to  show  that  the  prlaouer  instigated  and 
incited  the  principal  to  commit  the  crime.  With  respect  to  the 
degree  of  iucitemeut,  and  the  force  of  tlie  persuasion  used,  no 
rule  seems  to  liave  been  laid  down.  If  it  was  of  a  nature  t«nd- 
ing  to  induce  the  commission  of  the  crime,  and  was  so  intended, 
it  will  be  presumed  to  have  led  to  that  result,  if  the  crime  in 
proved,  (a)  It  does  not  seem  necessary  to  prove,  substantially, 
that  the  persuasion  employed  actually  produced  auy  effect,  in 
order  to  maintain  the  indictment ;  nor  is  it  a  good  defence  that 
the  crime  would  have  been  committed  had  no  persuasion  or  incite- 
ment been  employed.'  The  cases  where  one  crime  was  advised, 
and  another  was  perpetrated  upon  that  advice,  are  all  governed 
by  one  and  the  same  principle.  If  the  crime,  committed  by  the 
principal  felon,  was  committed  under  the  iufluence  of  the  fla^tious 
advice  of  the  other  party,  and  the  event,  though  possibly  falling 
out  beyond  the  original  intention  of  the  latter,  was,  nevertheless, 
in  the  ordinary  course  of  things,  a  probable  consequence  of  that 
felony,  he  is  guilty  of  being  accessory  to  the  crime  actually  com- 
mitted. But  if  the  principal,  following  the  suggestions  of  bis  own 
heart,  wilfully  and  knowingly  committed  a  felony  of  another  kind, 
on  a  difEereut  subject,  he  alone  is  guilty.^ 


(a)  So  where  there  was  ariilenee  that  loughby,  1*  Nev.  i5\,  where  A  raid  to  B 

two  were   standing   together,  and  a  man  that  he  wonld  give  hima  month'swhUke; 

approached,  ami  one  of  the  two  commanded  if  he  would  whip  or  kill  C,  and  B  aftar- 

hmi  to  stop  or  be  would  shoot  him,  and  wards  killed  C.     It  was  held  that  A  was 

the   other  of  the  two  did   actuallj  shoot  accessory  before  the  fact  to  the  mnrder. 

and   kill  him,  it  was  held  that  this  was  Wliere  the  fact  relied  on  to  prove  th« 

Sroof  tliat  the  one  who  commanded  the  defeDdant  an  accessor;  to  a  buralarr  ia 
eceued  to  atop  was  preaeDt  aiding  and  that  be  rurnished  the  tools  for  the  bur- 
abetting  the  marder.  This  is  not  coucia-  glary,  it  need  'not  be  shown  that  the  toola 
sire  proof,  faowerer,  and  it  ia  error  to  in-  were  actoally  nmd  (or  that  purpow.  Stale 
fltnict  the  jury  that  it  ia.  People  b.  if.  Taawell,  SO  Ls.  An.  PL  II.  884. 
Leith,  52  CaI.  251.    See  Ex  parte  Wil- 
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§  51.  tndictm«itt.  The  indictment  at  common  law,  for  this 
crime,  charges  that  the  prisoner,  "  with  force  and  arms,  on,  &c,, 
at,  &c.,  feloniously,  wilfully,  and  maliciously  did  set  fire  to  and 
buni  a  certain  dwelling-house  ^  of  one  J.  S.,  there  situate,"  &c.^  {a) 
To  support  the  indictment,  therefore,  four  tilings  must  be  proved : 
namely,  tirst,  that  the  offence  was  committed  upon  a  dwelling- 
house  ;^  secondly,  that  it  was  the  house  of  the  person  named  as 
the  owner;* (4)  thirdly,  that  it  was  burnt;  and,  fourthly,  that 
this  was  done  with  a  felonious  intent. 

§  5'2.  Dwftllliig-hoaae.  The  term  dwelling-house,  in  the  com- 
mon law,  comprehends  not  only  the  very  mansion-house,  but  all 
out-houses  which  are  parcel  thereof,  though  not  contiguous  to  it, 
nor  under  the  same  roof,  such  as  the  barn,  stable,  cow-house, 

'  It  is  not  neceasiry  to  »lle(te  it  to  he  a  dieelUng-'brmK ;  the  word  "  house  "  alone 
h  rafficient.  3  Inat,  87  ;  1  Hale,  P.  C.  587  ;  Commonwealth  v.  Posey,  4  Call,  109  j 
Regina  v.  Connor,  2  Coi,  C.  C.  65  ;  2  Eaat,  P.  C.  1033.  See  State  v.  Siitclitfe.  4 
Strvl'h.  372. 

*  The  omiiaion  of  the  words  "  there  sitnate  "  la  not  fatnl  to  the  indictment.  Where 
tbt;  pWe  is  mstirial,  the  place  alUf^d  in  the  venue,  taken  in  eonnection,  that  the  de- 
fendant then  nnd  there  diii  the  ant,  atiffiiiently  dcsignRte  the  locality  nf  the  building 
set  on  Are.  The  principle  is,  that  if  it  li  not  pupreasiy  stated  where  the  hnilding  is 
nitnated,  it  ahall  be  taken  to  be  situated  at  the  place  named  in  the  indictment  by  way 
of  venue.  Commonwealth  *.  Lamb,  1  Gray,  4B3 ;  Rei  n.  Napper,  1  lloody, 
C.  C.  ie. 

•  Thu  hnmini;  of  other  property,  of  varions  descriptioi 
irtatntesof  the  ditferent  American  States,  the  conaideration  c 
in  the  pinu  of  tlii.'<  treatise. 

<  Sm  tapra,  S  10  ;  Commonwealth  o.  Wade,  17  Pick.  895.  The  charge  for  this 
oRenee,  at  common  law,  is  in  the  following  form  :  — 

The  jaron,  Ac.,  on  their  oath  prenent,  that  A.  B.,  of  Ac,  on,  Uc,  at,  &c.,  the 
dwell ing-honie  of  one  C.  D.,  there  situate,  feloniously,  wilfully,  and  maliciously  did 
■et  lire  to,  and  the  same  hoose  then  and  there,  by  such  lirins  as  aforesaid,  feloniougly, 
■ilfally,  and  maliciously  did  bam  and  consume,  against  the  jieace  of  the  (State  or 
Commonwealth}  aforesaid. 

The  words  wilfiilly  (or  voluTUarily)  and  malininul)/,  as  well  as  feloniously,  are  in- 
dispensahle  in  charginf;  this  erime.  ^  East,  P.  C.  1038  ;  ]  Gabbett,  Crim.  Law,  78  ; 
1  Hawk.  P.  C.  c.  39,  5  6  ;  Rex  v.  Reader,  4  C.  4  P.  245.  But  it  seems  that  the  alle- 
gstion  that  the  act  was  done  "wilfully"  is  annecessary,  as  the  term  "maliciously" 
safflciently  imports  that  the  offence  was  committed  wilfully.  Chapman  v.  Common. 
wealth,  5  Wharton,  427.     See  Train  and  Heard's  Precedent*  of  Indictments,  29. 
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sheep-house,  dair^p^'iouae,  mill-houae,  and  the  like;'  (a)  ho  that  iE 
the  evidence  be  of  the  burning  of  one  of  these,  the  avermeut  is 
proved.  But  if  the  barn  be  no  part  of  the  mansion-house,  the 
burning  is  said  not  to  be  felony,  unless  it  have  corn  or  hay  in  it.' 
If  the  out-house  be  within  the  same  curtilage  or  common  fence,  it 
is  taken  to  be  parcel  of  the  maasion-bouae ;  but  no  distant  bam  or 
other  building  is  under  the  same  privilege ;  nor  is  any  cub-house, 
however  near,  and  though  it  be  occupied  by  the  owner  of  the 
mansion-house,  if  it  be  not  parcel  of  the  messuage,  and  so 
found  to  be,*  (6)  No  common  enclosure  is  necessary,  if  the 
building  be  adjoining  the  mansion-house,  and  occupied  as  parcel 
thereof.*  (c) 

§  63.  Bamlag  one*B  owQ  bouse.  The  burning  of  on^t  own 
house,  the  owner  being  also  the  occupant,  does  not  amount  to  this 
crime ;  '*  (i)  though  it  is  a  great  misdemeanor,  if  it  be  so  near 

>  B  Inst.  87  ;  1  Hsle,  P.  G  Bfl7  ;  4  Bl.  Comm.  221  ;  2  East,  P.  C.  1020  ;  2  Rum.  on 
Orime»,  SIS.  In  Mauscbuiietta,  the  Stat.  IBOl,  c.  31,  £  1,  nlun  to  the  direlliug- 
hoiup  strictly.    CoiDmontrralth  v.  Buzzeil,  IS  Pi^^k.  161. 

1  Ibid.  ;  4  Com.  Dig.  471,  tit.  Justices,  P.  1 ;  Samjium  v.  Commonwealth.  6  Watts 
ft  Sere.  386  ;  1  Gabbett,  Crim.  Uv,  75. 

■  Hnd.  ;  2  Eaat,  P.  G.  403,  lOSO ;  State  v.  Stewart,  fl  Conn.  47  ;  Btx  v.  Haugliton, 
6  C.  &  P.  GG5. 

*  2  East,  P.  C.  493.  491  ;  State  v.  Shaw,  SI  Ale.  523.  A  common  jail  is  a 
dwelling-bouse,  il  the  keeper's  house  sdjoin  it,  an!  the  eutnince  to  the  prison  is 
through  the  lionse  of  the  keeufr  ;  and  it  may  be  averred  to  be  the  house  of  the 
count/  or  corporation  to  which  it  belongs.  DonHETnn's  Case,  2  W.  Bl.  682  ;  3  Kiist, 
P.  C.  1021);  1  Leach,  C.  C.  (4th  ed.)  89;  People  v.  Cottemt,  18  Johns.  115; 
Begins  i>.   Connor,  2  Cox,  C.  C.  tI5.     See  Stevens  v.  Coraniouwcalth*  4  Leigh,  633. 

•  See  Enkine  «.  Commonwealth,  8  Oratt  (Va.)  624. 

{a)  Com.  r.   Barney,  tapra;  Oage  e,  with  a  pnbUc   highway  passing  between 

ShelCoQ,  3  Bicb.  242.  them,  and  a  yard  between  the  bam  and 

(6)  The  term  "curtilage"  has  been  de-  the  highway,  would  not  hu stain  the  indict- 

■cribed  in  ILatuachusetts  to  mean  "  a  fence  ment ;  thoitgli  in  People  n.  Taylor,  2  Mich, 

or   enclosure  of  a  small  piece  of  ^uud  26U,  a  tarn  Htb  rods  from  the  house,  and 

around  a  dwelling-house,  usually  includ-  immediately  connected  with  the  house  by 

ing  the  biiildinj[3  ocenpied  in  connection  ■  lane,  was  held  to  be  within  the  cnrti. 

with  the  use  of  the  dwelling-house ;  and  lage. 

this  fence  enclosure  might  be  either  a  sep-  [r)  In  Elsmora  b.  Hundreil  of  SL  Bris- 
•rate  fence  or  niighteonsistpartlyofafence  veils,  8  B.  &Cress.  4S1,  it  was  held  that 
and  ^rtly  of  the  exterior  rf  the  bnildings  a  building  intended  for  a  dwelling-honae, 
•o  within  the  encloaure."  The  iiuestion  bnt  being  iinlinished  and  never  having 
what  is  a  curtilage  is  one  of  law  for  the  been  orcupied.  was  not  a  house  in  re- 
court;  but  when  the  court  has  defined  spect  nf  wliich  hui^lary  or  arson  could 
the  term,  it  is  for  the  Jury  to  say  upon  the  be  committed.  But  the  law  is  otherwiae 
evideuoe  in  the  case  whether  the  building  with  regard  to  a  dtvetling-hoose  once  in- 
which  was  burnt  was  within  the  cnrti-  habited  ns  such,  and  from  which  the  oc- 
lage  as  described  hv  the  court  Com.  v.  cupant  is  hut  temporarily  absent.  State 
Barney,  in  Cnsh.  (Muss.)  480.  In  Curk-  i>.  McGowan,  20  Conn.  215.  Sea  also 
tndsll  V.  People,  36  .Mich.  309,  it  was  held  Com.  v.  Squire,  1  Met.  (Mass.)  260. 
that  proof  that  the  bam,  for  the  bnniing  [d)  It  spems  that  a  wife  who  hums  her 
of  which  tlie  d-fnini'int  was  indirted,  was  bu'lmiid's  house  is  not  guilty  of  arson 
situated  some  (i.'teen  rods  from  the  hoose,  (Hex  r.  March,  1  Moody,   1S2)  ;  nor  is  ■ 
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other  houseB  as  to  create  danger  to  them.^  But  if  tlie  house  be 
insared,  and  the  owner  purposel/  iet  it  oa  fire  with  intent  to 
defraud  the  underwriters,  and  thereby  the  adjoining  house  of 
another  person  be  barst,  the  boruing  of  this  latter  bouse  will  be 
deemed  felonious.'  (a) 

§  54.  Title  to  propMtr.  As  to  the  oumership  of  the  house,  it 
must  be  laid  and  proved  to  be  the  house  of  some  other  person 
than  the  prisoner  himself;  bat  it  is  not  uecessarv  that  the  rerei^ 
sionar;  interest  be  in  the  oocapaiit ;  it  is  the  right  of  present 
possession,  guoj'ure  at  the  time  of  the  offence,  which  constitutes 
the  ownership  required  by  the  oommon  law* (6)  Therefore,  tliis 
crime  may  be  committed  by  one  entitled  to  dower  in  the  liouse, 
which  has  not  been  assigned  ;*  or,  by  the  rererfiioner,  who  mali- 
ciously bams  the  bouse  in  the  poHsession  of  his  tenant.'     On  the 

'  1  Hale,  P.  C.  667,  568 ;  4  Bl.  Coram.  221  j  2  Eurt,  P.  C.  1027,  1030  ;  1  Dewon, 
Crim.  Law,  5S  :  Bluu  e.  Tobej,  S  Pick.  a2S. 

•  Proherta  Case,  S  EasI,  P.  C.  1030,  1081. 

•  2  East,  P.  C.  1022,  1025  ;  2  Ruae.  oa  Crimea  EBl,  G6E ;  People  «.  Vati  Blarcuci, 
t  JohDs.  105. 

•  Eei  V.  Hnrria,  Foster,  113-116. 
■  lUd.;  2  East,  P.  C.  1024,  102t>. 

hmfaaDd  who  tett  (ire  to  hia  vrife's  honie,  onremnit  of  the  onnsr,  to  ennbk  blm  to 

though  iFCureil  to  ber  by  itatute  u  faer  obtain  money  from  sn  insurer.     Com.  o. 

■eni&te   properly,   Snyder  v.   People,  2S  Makelj,  131  Ma^.  421. 

Ulch.  106.     Under  tbe  New  York  atatnte,  {b)  State  v.   Brtulley,  1  House.  C,  B. 

deacrilqng  iTsan    in   the   firet  dagree   ea  (Del.)  161.     As  is  atab-d  br  Mr.  Biabop, 

"  vilfully  aelting  Rre  to  or  buminjf  in  the  2  Cr.  Law,  S  24,  anon  of  a  dwell  in  g-hauae 

right'time  a  dwellinx,"  kc.,  itia  held  that  is  in  the  nature  of  an  offence  against  the 

oub  who  seta  Sre  to  his  own  house  may  be  meui-ity  of   the    habitation    rather   than 

indicted  for  that  crime.    Shepherd  v.  Peo-  against  the  right  of  propert;^,  and  thera- 

pla,  19  N.  Y.  587.  fore  any  Tightf-al  )>03ieiaion  in  aulhiiirut  to 

(a)  In  most  States,  by  ststate,  hnminj  stiow  the   owu^rsbip   that   is   necessary. 

irith  intent  to   defraud  the  insurer  is  a  Adams  v.  Stale,  6-Z  Ala.  177  ;   Tnller  v. 

aime,  whether  the  building  belongs  to  the  State,  S  Tei.  Ayf.  SOI  ;  Fairchild  v.  Peo- 

drfendint  or  not    Haaa.  Pub.  Stat.  c.  203,  pie,  11  }t.  W.  Rep.  773 ;  State  t>.  Taylor, 

I  7  :  Vermont  Oen.  Stat  c.  113,  {  5  ;  Con-  4S  Me.  322. 

nectJeat  0*o.  Stat.  tit.  20,  c.  4,  g  S  ;  In-  Where  the  bouse  was  called  in  the  Ed- 

dians  Rev.  Stat.  1881.51927.    Of.  Com.  o.  dictment   "the  bouse   of  ]uac  Koenigs- 

Brailford,  126  Mans.  42  ;  Johnson  v.  8tate,  berg,"  and  the  evidence  wasthnt  the  bouae 

95  Ind.  204  ;   State  ».  Byrne,  46  Conn,  contained  many  rooms,  which  nere  let  ont 

37S-    In  New  York  it  is  arson  in  the  third  in    auites,    Eoenigsberg   occupying 


d«fn«e  for  the  owner  of  a  houae  which  is  rooms,  and,  the  prisoner  other  rooms,  a 
Inwirvd  to  set  it  on  fire  with  the  intent  to  the  occunants  of  all  the  roams  ueins  t 
prejudice  the  inemrersj  bat  the  indictment    aame  ball  and  stairways,  this  ei 


>t  ali^e  that  the  honse  ia  insured,  and  held  sufficient  to  aupport  the  indictment, 

that  it  vnt  aet  on  fire  to  injure  the  iusur-  although  the  fire  waa  actually  set  in  the 

en.    People  n.  Henderson,  I  Parker,  C.  S.  prisoner's  rooma.    Levy  t>.  People,  SO  N.Y. 

560.     EzceaaiTB  inauranoe  is  evidence  of  B27.     But  thia  depends  on  the   peculiar 

the  fact  of  bnmind,  to  ahow  »  motive,  atatute  of  New  York,  which  enacts  that 

State   V.  Cohn,  9  Nev,  179.     An  indict-  "  every  edifies   which    shall    have    been 

inflnt  for  bnming  the   dwelling-honae  of  Qsually  occupied  by  persona  lodging  there 

aimther  ia  not  supported  by  proof  that  the  at  night  aball  be  deemed  a  dwell! ng-bouMi 

defendant  burned  the  hoitaa  b;  tiie  pro-  of  onvfcmntio  lodging  titereln."    2  Ber. 
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other  haad,  if  the  lessee  or  the  mortgagor  bums  the  house  in  bis 
own  possession,  it  is  not  arsoD.'  (a)  But  There  a  parish  pauper 
maliciously  burned  the  house  in  which  he  liad  been  placed  rent- 
free  by  the  overseere  of  the  poor,  who  were  the  lessees,  he  waa 
adjudged  guilty  of  arson ;  for  he  had  no  interest  in  the  house,  but 
was  merely  a  servant,  by  whom  the  overseers  had  the  possession.' 

§  55.  Actual  burning  eHsntitd.  There  must  also  be  proof  of  an 
actual  burning  of  the  bouse.  It  is  not  necessary  that  the  entire 
building  be  destroyed ;  it  is  sufficient  that  fire  be  set  to  it,  and 
that  some  part  of  it,  however  small,  be  decomposed  by  the  Hre, 
though  the  fire  be  extinguished  or  go  out  of  itself.'  (&)  But  an 
attempt  to  set  fire  to  the  house,  by  putting  fire  into  it,  if  it  do  not 
take,  and  no  part  of  the  house  be  burnt,  though  the  combustibles 
themselves  are  consumed,  is  not  arson,  at  the  common  law.* 

§  56.  latsnt.  There  must  also  be  proof  of  a  feloniout  intent. 
This  allegation  ia  not  supported  by  any  evidence  of  mere  negll- 

>  Rfi  e.  Holmes,  Cro,  Car.  87fl ;  W,  Joum,  351 ;  Res  r.  Pedley,  1  Leach,  C  L. 
(4th  «d.)  in;  Rex  v.  ScholGeld,  Cald.  397;  S  £a<t  P.  C.  1023,  1025-1028;  2  Rnatt. 
on  Crime^  630,  551. 

1  R  'X  c.  Cowao,  2  East,  P.  C.  1027 ;  Rex  «.  lUckinMi,  Id.  1031. 

'  Whether  a  bailding  baa  bwii  ao  alfectrd  by  Are  aa  to  conatitute  a  baming  within 
the  legitl  ine)tn[uj{  of  the  term,  ia  a  question  of  fact  to  be  deUsrmined  by  the  Jury  ujion 
the  erideiir;e.     Commonwealth  v.  BettoD,  6  Ciisb.  427. 

•  3  Inst,  66  :  4  Bl.  Coinm.  222 ;  1  Hale,  P.  0.  668  ;  1  Gabbett,  Crim.  Uw,  7G :  S 
East,  P,  C.  1020 ;  Rei  o.  Taylor,  1  Leach,  C.  C.  (ith  ed.)  68  ;  Commonwealth  v.  Van 
Sohaacli,  IB  Masa.  105  ;  People  v.  Butler,  16  Johiia.  203  ;  I  Hawk,  P.  iX  c,  89.  g  17. 
Where  the  witness  testified  that  "  the  floor  near  the  hearth  had  1)een  Bcorcheil ;  ii  was 
charred  in  a  trifling  way  \  it  had  been  at  a  red  heat,  but  not  in  a  blue  ; "  this  was 
thought,  by  Parke,  B.,  to  be  aufBcieot  pniof  of  arson.  But  the  witness,  on  further 
exammatiun,  having  stated  that  be  had  uot  examiUMl  the  Boor,  to  ascertain  how  deep 
the  charring  went  in,  neitber  could  he  at  all  form  a  judgment  aa  to  how  long  it  bad. 
been  done,  the  court  (per  Bosauquet,  J.J  told  the  jun'  that  tliis  evidence  was  much  too 
slight,  and  that  tbey  ought  to  acquit.  Regina  v.  Parker,  3  C.  k  P.  45.  But  where, 
a  amall  fnijot  having  be«a  set  on  lira  on  the  bonnled  floor  of  a  room,  the  boanla  were 
thereby  "scorched  bind:  but  not  burnt,"  and  uo  part  of  tbe  wood  was  consumed,  that 
was  hel.l  not  auffli'Iei.t.  Regina  v.  Russell,  C.  4  M.  641.  And  see  Slate  v.  Sandy, 
3  Ired.  570.  Where  lire  was  placed  in  a  roof  composed  of  wood  and  straw,  producing 
smoke  nnd  burnt  ashes  in  the  stmw,  this  was  held  a  setting  on  (ire,  though  there  ws« 
no  appearance  of  firo  itself.     Ktx  d.  Stnllion,  1  Moody,  C,  C.  898, 

Stat.  667.  Generally,  diflerent  suitea  or  building,  and  annexed  to  it,  waa  charred 
flata,  if  wholly  occupied  in  severalty,  would  and  bnmed  through  in  one  place  will  aup- 
be  considered  diHerent  bouses,  though  un-  port  a  charge  of  arson.  People  r.  Simp. 
der  the  same  roof.  State  v.  Toole,  29  son,  SO  Cal.  804.  In  an  indictment  npon 
Conn,  312,  The  building  mej  be  alleged  the  statute  providing  for  the  punishment 
to  be  the  building  of  a  corporation  ;  e.  a.  of  any  person  who  shall  hum  any  build- 
that  it  ia  "  the  jail  of  Talladega  Coonty?'  Ing,  it  is  sufScient  to  allege  that  he  "  set 
Lockett  D.  State,  63  Ain.  6.  fire  to  "  such  bailding,  —  the  terms  being 

(i)  It  seems  that  even  at  common  law,  squivalent.     State  r,  Taylor,  45  Me.  822. 

as  well   as  nnder  the  Ohio  atatntes,  the  In  Vermont  it  ia  autflcient  if  fire  be  an- 

tenatit  may  be  accessory  before  tbe  tact  to  plied  to,  or  in  immediate  contact  witb, 

arson  of  the  building  he  occupies.     Allen  the  building,  with  the  intent  to  bum  it, 

».  State,  10  Ohio  St.  n.  k.  287.  though  luch  intent  be   not  canied  onL 

(i)  Proof  that  a  wooden  partition  In  n  State  a.   Di-nuin,  32  Tt  163. 
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gence  or  mischance ; '  nor  by  proof  of  an  tntent  to  do  some  other 
unlatrful  act,  without  malice,  aueh  as  if  one,  in  shooting  with  a 
gun,  in  violation  of  the  game  laws,  or  in  shooting  at  the  poul- 
try of  another,  should  happen  to  set  fire  to  the  tliatch  of  the 
house,*  (a)  or  the  like.  But  if  he  intended  to  steal  the  poultry, 
the  intent  being  felonious,  he  is  liable  crimiually  for  all  the  con- 
sequences.* (6)  It  is  not  necessary,  however,  that  the  burning 
should  correspond  with  the  precise  intent  of  the  party ;  for  if, 
intending  to  bum  the  house  of  A,  the  fire  should,  even  against  his 
wilt,  bum  the  house  of  B,  and  not  that  of  A,  it  is  felony.*  It  is  a 
general  rule  of  penal  law,  that  where  a  felonious  design  against 
one  mau  misses  its  aim,  and  takes  effect  upon  another,  it  shall 
have  the  like  construction  as  if  it  bad  been  directed  against  him 
who  suffers  by  it*  Therefore,  it  has  been  said  that  if  one  com- 
mand another  to  bum  the  house  of  A,  and  by  mistake  or  accident 
the  servant  burns  the  house  of  B,  the  principal  is  guilty  of  felony 

I  8  last  67 ;  4  Bl.  Comm.  222.     But  !k«  Kei  «.  Cooper,  6  C.  ft  P.  SSS. 

*  1  U>l«,  P.  C.  Saa.    Aod  Bee  State  v.  Uituhell,  G  lr«d.  S50. 

*  3  East.  P.  C.  1019 ;  2  Suss,  an  CHmea.  54B. 

*  IbUL;  1  Hawk.  P.  C.  c  aS,  S  V- 

*  S««  tvpra,  S!  17,  18. 

(a)  Setting  flie  to  twd  burning  b  bole    State  b.  Hitler,  47  Wis.  G80.    On  the  aune 
dmugh  B  prwan  door  with  iutent  to  ea-    grounds,  evidence  of  the  fonnstion  of  • 


funjs 


uitl  urithout  intent  to  bum  the  build-     cumpaay  or  aHsocistian,  hariuK  fc 


, within  a  statute  agsinnt  wil-  eral  deaign   the  buruing  and  robbing  of 

J  setting  fire  'to  or  burning  a  buililiug.  houses,  is  adniisatble,  though  the  selection 

Luke  r.  State,  19  Ala.  SO.  of  the  house  for  the  burning  of  irhich  the 

(i)  The  intent  of  the  prisoner  mav  be  defendant  is  indictpd  was  mmle  at  a  aubw- 

proTed  by  aboniiig  that  the  prisoner  had,  quent  day.      Hall  v.  State,  S  Lea  (Tetin.), 

*l  a  previoiu  day,  attemptod  to  set  fiiv  to  552.     So  a  larrcny  may  be  proved  if  it  ia 

the  aanie  bonae.     People  v.  Shaiuwolil,  51  proved  that  the  fire  was  set  in  order  to 

Cal.  468.     This  evidence  ia  admissible  on  give  an   opponnnity  to  commit  the  lar- 

the  grounds  stated  in  Kramer  r.  Com.,  in-  ceny.     Jones  v.  Stale,  S3  Ca.  395.     On 

/rn,  pilher  that  it  tendn  to  show  the  eiist-  trial  of  an  iudirtment  charging  the  defend> 

enee  at  aotne  time  of  the  iriminal  purpose  ant  with  liurning  a  building,  the  fact  that 

or  desipi  which  was  fully  carried  out  by  there  were  two   other  firea   in   the   aame 

tbe  completion  of  the  crime  in  tbe  later  vicinity  which  the  defendant   contended 

attem]>t,   or  to  show  the  identity  of  the  "were  of  incendiary  origin,"  waa  held  to 

iieraoQ  who  committed  the  crime,  as  tht-re  have  no  tendpncy  to  prove  either  that  the 

la  a  natural  tendency  to  believe  that  prob-  defendant  did  or  did  not  aet  fire  to  the 

ably  the  one  who  attempted  to  art  the  tire  bnilding  named  in  the  indictment.     The 

preftonsly  was  the  one  who  actually  com-  court  could  not  be  called  upon  to  try  in 

mitted  the  crime.     So  it  was  held  that  one  case  the  queationa  whfther  the  ♦""■ 
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luent  or  prior  criminal  acts  may  be    previoua  fires  occurred,  whether  they  w 


,._  . a  trial  for  arson,  if  it  is  shown  incendiary,  and,  if  they  were,  whether  they 

that  they  are  connected  with  the  act  for  were  set  by  the  defendant  or  by  some  other 

which  the  prisoner  is  indicted  by  a  cam-  person.     These  qneationB  were  catlateral 

mon  purpose  or  design,  and  form  part  of  and  immaterial,  as,  whichever  way  they 

the  same  general  plan  ;  or  if  they  are  in-  might  be  settled,  they  could  not  aid  in 

trodaced  to  identify  the  priaoner  as  the  determinine  whether  the   defendant  waa 

person  who  art  the   flt«,   as  waa   stated  guilty  of  the   offence  charged.     Com.  v, 

above.     Kramer  o.  Com.,  87  Pa.  St.  2BB ,'  Oauvin,  14S  Maa,  ISfi. 
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for  this  latter  burning.^  And  if  one,  by  wilfully  aetting  fire  to 
his  owa  bou9e,  bum  the  house  of  his  neighbor,  which  was  so  near 
that  the  burning  of  it  would  be  the  natural  and  probable  conse- 
quence of  burning  bis  own  house,  it  is  felony.'  (a) 

§  57.  BTldenos.  Ownership.  The  evidence  of  oumerahip  must 
correspond  with  the  allegation  in  the  indictment,  or  it  will  be 
fatal.^(&)  If  the  indictment  charges  the  burning  of  an  out-house, 
it  is  proved  by  evidence  of  the  burning  of  such  a  building,  though 
for  some  purposes  it  were  part  of  the  dwelling-house.*  If  the 
offence  be  laid  to  have  been  done  in  the  niffht-timef  this  allegation 
needs  not  to  be  proved  if  the  indictment  is  at  common  law ;  for 
it  is  not  material  unless  made  so  by  Btatute,"*  Actual  participa- 
tion in  the  crime  may  be  shown  by  the  guilty  possession  of  goods 
proved  to  have  been  iu  the  house  at  the  time  of  the  act  done,  evea 
though  such  possession  may  amount  to  another  felony.* 

'  Lamb.  Eiren&r.  h.  2,  c  7,  Tol.  i 

*  2  Eaat,  P.  G.  1031 ;  Eei  «.  la 
lupra,  §  li, 

•  Rex  D.  Rickmau,  2  East,  P.  C.  1034  ;  R«i  v.  Pedley,  IiL  1026  ;  Peopla  o.  Slater, 
b  Hill  (N.  Y.),  «1  !  CoTutnonwealth  i..  Wade,  17  Pick.  39S  ;  Stata  «.  Lyon,  12  Conn. 
487  :  aupra,  $  10  ;  anU,  vol.  i.  §  S5.  In  ManaclmaettB  it  U  proviijed  by  statute,  that 
in  the  prosecution  of  any  offence,  committed  upon  or  in  relHtioQ  to,  or  in  any  wire 
affecting  any  real  eelate,  it  shall  be  sufficient,  and  ahall  not  be  deemed  a  variance,  ir  lE 
be  proved  on  the  trial,  tbat  at  the  time  when  the  otfence  was  committed,  either  the 
actual  or  constructive  possesaion,  or  the  general  or  special  property  iu  the  whole,  or  in 
any  part  of  such  real  estate,  was  in  the  person  or  community  allegeit  in  the  icdiclment 
or  other  accuaatiou  to  be  the  owner  thereof.  Kev.  SUta.  c  133,  S  11.  Thus,  where 
an  indictment  allpg^  th<  ovnership  of  a  buildin);  to  be  in  one  W.,  and  the  proof  was, 
that  aaid  W.  was  joint  lessee  with  another  person,  it  was  held,  that  the  statute  entirely 
obviated  the  objection  of  a  variance.     Commonwealth  o.  Harney,  10  Met.  422. 

*  Rex  V.  North,  2  East,  P.  C.  1021,  1022. 

•  Rex  0.  Minton,  2  East,  P.  Q  1021. 

■  Bex  V.  Rickman,  2  East,  P.  C.  1034  ;  nipni,  gg  Sl-83. 

(o)  So  if  one  sets  fire  to  a  storehouse  and  the  proof.     People  v.  Shninwold,  51 

not  his  ami,  with  the  intent  that  the  Gre  Oil.  4S8.     It  mav  be  questioned  whether 

should  spread  to  a  dwellinfc-house  adjacent,  in  any  case  the  allegation  of  ownership  is 

Grimes  o.  State,  63  Ala.  ISA.  meant  to  do  anything  more  than  idtntify 

(fi)  It  soems  that  in  Califarnia  any  alle-  the  building  burned,  and  whether  any  alle- 

Rtion  of  oanenhip,  in  addition  to  the  a!-  gation  and  proofof  ownership  or  occupancy 

jtttion  of  occupancy,  is  surplusage,  and  which  properly  performs  that  duty  would 

the  evidence  need  not  support  it,  the  proof  not  be  held  to  be  snfBcieut.     See  the  opin- 

of  the  occ-jnaney  being  the  main  point,  on  ion  of  the  Court  in  People  ».  Shainwold, 

the  principle  stated  by  Mr.  Bishop,  and  re-  tapra.     If  the  indictment  contains   bat 

ferred  to  before,  §  64,  note  h.     Thus  where  one  connt,  and  charges  the  burning  of  a 

the  indictment  laid  the  building  aa  "the  dweliing-honse,  the  avertnent  that  a  dwell- 

property  of  Pearce,  and  the  tame  building  ing.house  was  humed  must  be  proved  aa 

occupied  and  used  by  Vanarsdale  &  Co.  aa  laid.     The  description  of  what  wai  burned 

a  store,"  and  the  evidence  showed  that  the  is  essential  to  Si  the  identity  of  the  of- 

building  was  occupied  and  used  aa  alleged,  fence,  and  no  part  of  it  can  be  rq'ecCed  aa 

but  there  was  no  proof  of  it  being  the  surplusage.    Com.  d.  Hayden,  IfiO  Hm*. 

property  of  Pearce,  it  was  held  that  there  S33. 
was  no  variance  betweeo  the  all^ation 
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§  58.  maiotment.  The  indictment  for  a  common  assault  charges 
that  the  offender,  at  such  a  time  and  place, "  with  force  and  arms, 
in  and  upon  one  C.  D.,  in  the  peace  of  this  (State  or  Common- 
wealth) then  and  there  being,'  an  assault  did  make,  and  htm  the 
aaid  C-  D.  then  and  there  did  beat,  wound,  and  ill-treat,  and  other 
wrongs  to  the  said  C.  D.  then  and  there  did,  against  the  peace," 
&c.  If  there  are  circumstances  of  aggi'avation,  not  amounting  to. 
a  distinct  offence,  they  are  alleged  before  tlie  alia  enormia. 

§  59.  AsHolt  dBflued.  An  tumult  is  defined  by  writers  on 
criminal  law  to  be  an  intentional  attempt  by  force  to  do  an  injury 
to  the  person  of  another,*  This  allegation,  therefore,  is  proved 
by  evidence  of  striking  at  another  with  or  without  a  weapon,  and 
whether  the  aim  be  missed  or  not ;  or  of  drawing  a  sword  upon 
him ;  (a)  or  of  throwing  any  missile  at  him ;  (b)  or  of  presenting 
a  gnn  or  pistol  at  him ;  tlie  person  assaulted  being  within  prob- 
able reach  of  the  weapon  or  missile.'  (e)     So,  if  one  rushes  upon 

>  This  allef^tion  is  anneceasaiy.  Commonwealth  o.  Uurphy,  6  Manthlj  Law  Re- 
porter, K.  B.  4S0  ;  State  n.  Elliott,  7  BUckf.  280. 

*  Whart.  Am.  Crim.  Law,  p.  460  ;  1  Rusa.  on  Grimes,  7fi0.  And  see  anU.  voL  it 
I  82. 

'  1  Rius.  on  Crimes,  760  ;  I  Hawk.  P.  C.  c.  82,  j  1  ;  United  States  d.  Hand,  2 
Waah.  C.  C.  485 ;  Johnson  v.  State,  SB  Ala.  303. 

(a)  Where  the  eviaencB  wb«  that  the  State,  10  Tex,  App.  286.  To  poor,  or  »t- 
defeniUnt  came  on  the  ground  of  the  pros-  tempt  to  pour,  a  mixture  of  s[iirits  of  tar- 
ecalor  when  he  H'aB  at  work,  and  whec  pentine  and  pepper  upon  the  }irosecutor  ii 
ordered  olT  did  not  go,  but  cursed  the  proa-  a  criminal  ssssult  Munlock  v.  State,  6S 
ecator,  and,  when  the  pnnecutor  took  hold  Ala.  528.  Proof  of  language,  however 
of  him  to  put  him  otT,  put  hia  hnnd  in  his  threatening,  does  not  sup|K)i-t  an  indict- 
coat  pocket  snd  partlj  drew  out  what  the  ment  for  n  vriminsl  sasKiilt.  There  must 
prosecator  sappoMd  to  tie  a  knife,  ami  the  be  eriilence  of  some  actual  movement  to- 
proeecutor  thereupon  desisted  from  his  at-  wards  phvsical  violence.  Cutler  o.  Stste, 
tempt  to  put  the  defendant  off  the  land,  it  69  Ind.  SOQ  ;  People  v.  Lille;,  43  Mieh. 
wss  held  that  this  drswing  of  a  knife  con-  621.  If  one,  being  abont  twenty  stepa 
■titutad  a  criminal  assanlt.  State  d.  t/lara-  from  another,  advanre  townrdn  him.  hold- 
teller,  84  N.  C.  72S.  Cf.  State  v.  Ship-  ing  a  knife  and  etick  in  his  hand^  and 
DIM),  SI  N.  C.  613  ;  People  v.  Lilley,  43  threatening  to  whip  him,  it  is  an  assault. 
Ulcb.  621.  Sute  B.  ifirtin,  85  N.  C.  608. 

(6)  It  wax  held  in  State  v.  Milsapa,  82  (c)  State  u.  Taylor,  20  Ean.  643.    £vi. 

v.  C.  Ci46,  that  to  pick  up  a  stone  while  dence   that  the  defendant  Sred  a  gun  at 

niing  insiiltiDg  and  threatening  langua^  the  prosecutor,  at  a  distatice  of  twenty  fret, 

U  not  an  aaaiitlt  if  no  offer  to  throw  it  nill  snpport  an  indictment,  though  it  is 

.    uainst  the  prosecator  l*  proved.   Cf.  Jar-  proved  that  the  gun  was  loaded  only  with 

nigui  V.  sute,  a  Tei.  App.  466 ;  Eief  o.  poK-dar.     CiiunhTey  f.  SUte,  61   Ga.  fi82. 
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another,  or  pursues  him  with  intent  to  strike,  aud  in  a  threaten- 
ing attitude,  but  is  stopped  immediately  before  he  was  within 
reach  of  the  person  aimed  at,  it  is  an  assault.'  (a)  Whether  it  be 
an  assault  to  present  a  gun  or  pistol  not  loaded,  but  doing  it  in  a 
mauner  to  terrify  the  pergoa  aimed  at,  is  a  point  upon  which 
learued  judges  have  diifered  in  opiuiuu.^  {b)  So,  an  assault  is 
proved  by  evidence  of  indecent  liberties  talteu  with  a  female,  if  it 
be  taken  without  her  consent ;  {e}  and  such  consent  a  child  under 
ten  years  of  age  is  incapable  of  giving;*  (d)  but  above  that  age 
she  may  be  capable.*  {e")    So,  if  possession  of  a  married  woman's 

1  St^plien  V.  Myera,  1  C.  k  P.  349.  3o  if  the  dUtAnee  be  Mich  a>  to  pat  a  man  of 
ordinary  flriaiiesa  uniler  the  appreheasion  of  a  blow.  State  >.  Dhtu,  1  Ind.  126. 
See  further,  anie.  vol.  ii.  gS  82,  81. 

>  In  Re(;Lna  v.  St.  Oeorg»,  S  0.  £  P.  183,  Parke,  B^  held  it  to  be  an  aesaalt.  So 
it  wsa  held  in  State  v.  Smith,  2  Humph.  437.  And  see  S  Sni.  &  Harsh.  5iS  ;  3tat« 
».  Benedict,  11  Vt.  238.  B  it  see  m,if:-a.  Blake  o.  Barnard,  9  C.  4  P.  e2«.  See 
also  Reginn  v.  Baker,  1  C.  &  K.  3J4  ;  Regina  v.  Jamee,  Id.  630,  wkich,  howevor,  wen 
cases  opon  tlie  statute  of  1  Vi,:t.  C.  85,  5  3. 

■  Rpginn  o.  Banka,  8  C.  &  P.  574  ;  Renins  v.  Day,  9  C.  A  P.  729.  There  ii  a  dif- 
ferenue  Betneen  (xnsini  and  submiasion  ;  every  eonaenl  involvee  lutnnission  ;  but  it  by 
no  meana  followa  that  a  mere  sabmmion,  iovolvea  ooneant  It  would  be  too  much  to 
eay  that  an  adult,  submitting  quietly  to  an  outrage  of  thia  desaription,  was  not  oniMitl* 
t'njf ;  on  the  other  hand,  the  mere  aubmiasion  of  a  child,  wbau  in  the  irawer  of  a  atrong 
man,  and  moat  probably  acted  upon  by  fear,  can  by  no  means  be  taken  to  be  »ocb  It 
connent  aa  will  justify  tho  jirfaoner  in  ytoiot  ot  lew.     Ibid.,  per  Coleridge,  J. 

*  Regiiia  0.  Meredith,  8  C.  &  P.  £89  ;  Regina  d.  Martin,  9  C.  &  P.  213.  See  Regina 

B.  Bead.  1  Dcnison.  G.  C.  377  ;  8  Cox.  C.  C.  288  ;  B  Car.  k  Kir.  857  ;  Temple  &  Mew, 

C.  C.  6S.  Where  the  prisoners,  having  been  convicted  of  a  coinmon  assault  on  a  girl 
of  nine  years  of  age,  she  having  been  an  assenting  party  to  the  counection  which  took 
place,  though,  from  her  tender  years,  nhe  did  not  know  what  she  was  about,  the  con- 
viction was  held  wrong,  upon  the  authority  of  B  'gina  v.  Martin,  2  Moody,  C.  C.  128. 
See  the  grounds  of  that  case  explained  by  Pattesou,  J.,  9  C.  &  P.  21G. 

(a)  Or  if  the  other  party  retreat  so  as  it  is  not  an  indidabU  aasanlt.  Ho 
to  avoid  the  blow  or  attack.  State  c.  cites  in  favor  of  his  views,  in  additioa 
Shipman,  81  S.  C.  513  ;  Kief  u.  State.  10  to  the  case  cited  above,  Tarvar  ».  State, 
Tei.  App.  286.  It  has  been  held  lo  be  an  43  Ala.  853  ;  Robiuson  c.  State,  SI  Tex. 
assault  lor  one  holding  ■  gun  in  his  hands  170.  Upon  the  general  queeCion  see  also 
to  raise  the  mnlzle  till  it  is  aimed  at  the  pott,  {  216.  In  Richela  u.  State,  1  Sueed 
prosecutor's  hips,  with  a  threat,  nt  the  (Tenn.),  608,  it  is  held  that  the  intent  to 
tame  time,  of  taking  the  prosecutor's  life,  injure  is  of  the  essence  of  an  assault ;  and 
though  the  muzile  of  the  gun  is  ininie-  pointing  a  loaded  pistol  ie  evidence,  bat 
diately  depressed  agnin  by  a  bystander,  not  conclnaive,  of  ancb  intent.  The  draw- 
State  V.  Painter,  67  Mo.  8*.  ing  a  pistol,  without  pointing  or  cocking  it, 

lb)  Com.   V.     White,    110    Mass.    407;  U  no  awault.   Uuson  t.  Stale,  30  Ala,  14. 

Uoriaon's  Case,  1  Bvoni:,  394,  895  ;  Beach  (e)  Veal  B.  State,  8  Tex.  App,  474. 

0.    Hancoi^k,  27    >J.    H.    223  ;    State    c.  (d)  It  ie  held  in  England  that  a  child 

Davis,  1  Ired.  (N.  C]  125  ;  pMi,  §  215.  n.  under  ten  years  of  age  Is  capable  of  giving 

Hr.  Oreea,  in  his  note  to  Com.  b.  White,  such   consent,  and   that  the  question   ot 

(2  Green,  Cr.  Law),  very  sharply  criticises  consent  must  be  put  to  the  jury.      Beg. 

that  case  ;   and,  after  an   elaborate   and  b.   Reed,  S  Coi,  Cr.  Caa.    268 ;   R%.  v. 

critical  examination  of  all  the  authorities  Roadley.  49  L.  J.  N.  s.,  H.  C.  8S.     Bat  is 

cited  by  the  author,  denies  that  it  is  an  the  United  States  the   rule  as  atatwl  by 

assault  to  threaten  with  an  unlcadeil  pis-  the  author  seems  to  obtain.      Hardwick  n. 

tol,  and  holds  that  while  a  threat,  ivithout  State,  6  I.ea  (Tenn.),  108. 

intent  to  injure,  is  an  aetumabU  assault,  (e)  People  ■>.  Spwial  Seas 
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penioQ  is  indecently  and  fraudulently  obtained  In  the  uight,  by 
one  falaely  aasiuning  to  be  her  husband,  it  is  an  assault ;  and  her 
Bubmisaion  under  such  mistake  is  uo  eyidenoe  of  Qoosent.'  It  is 
the  same  if  a  Qedical  maq  indecently  reqiove  the  garmeuta  from 
the  person  of  a  female  patient,  under  the  false  and  fraudulent 
pretence  that  lie  cannot  otherwise  judge  pf  the  cause  of  her 
illness.'  So,  if  a  schoolmaster  take  indecent  liberties  with  the 
person  of  a  female  scholar  without  her  consent,  though  sbu 
do  not  resist,  it  is  an  assault.^  So,  to  cut  off  the  hair  of  a 
pauper  iu  au  altueliouse  against  hei-  consent,  though  under  a  rule 
of  the  house,  is  an  assault,  the  rule  being  illegal ;  and  if  it  be 
done  with  intent  to  degrade  hor,  and  not  for  tlie  sake  of  personal 
cleanliness,  it  is  an  aggravation  of  the  offence.*  Evidence  that 
the  party  knowingly  put  into  another's  food  a  deleterious  drug,  to 
cause  him  to  take  it,  and  it  be  taken,  is  sufficient  to  support  the 
cliarge  of  an  assault,' 

§  60.  Battory.  A  batterjf  is  committed  whenever  the  violence 
menaced  in  an  assault  is  actually  done,  though  in  ever  so  small  a 
degree,  upon  the  person.  Every  battery,  therefore,  includes  an 
assault,  though  an  assault  docs  not  necessarily  imply  a  battery. 
But  in  treating  of  this  offence,  no  further  notice  needs  to  be  taken 
of  tliis  distinction,  ae  its  effect  ordinarily  is  only  upon  the  degree 
pf  puuiahment  to  be  inflicted,  {a) 

>  E^Ds  P.  Saunden,  8  C.  ft  P.  S6S  ;  Reginft  v.  WiUUmt,  Id.  3S0 ;  Begins  v. 
Clark^  a  Coi,  C-  C.  412  ;  1  Leading;  Criiii.  Cases,  232,  afflrming  Rez  v.  Jackson,  Buss 
ft  fif.  C.  C.  487  ;  1  Lcailiug  Crim.  Cusm,  234. 

*  Rez  n.  Boainski,  1  Hooily,  C.  C.  ]2 ;  1  Kots.  on  Crimes,  006.  Where  ai  medical 
BUI  had  connection  wiLli  a  girt  fourteen  years  of  a^e,  niidei  the  pretence  that  he  was 
thereby  treatiog  her  medically  tor  the  coniijlBiiit  for  which  he  was  attending  lier,  she 
making  no  resistance,  solely  from  the  boiui  fidt  belief  that  such  was  t)ie  case,  this  was 
held  to  be  certainly  an  assault,  and  probably  a  rape.  Rwiua  i',  Ca.'ie,  4  Cox,  C.  C 
220  ;  ]  DeDisoD,  C.  C.  GSO ;  Temple  &  Mew,  C.  C.  SI  ;  1  Eng.  Law  &  Ei|.  644.  {b). 

•  Regina  r.  M'GavBran.  8  Gii,  L*.  C.  64  ;  Bel  r.  Nichol,  Rqss.  &  Ry.  U.  C.  130  ; 
Begina  v.  Day,  B  C.  ft  P,  723. 

•  Foitle  V.  Skinner,  4  C.  ft  F.  239. 

*  B^oa  D.  Button.  8  C.  ft  P.  6flO.  This  caat  hu  been  overraled.  See  R^nTia  e. 
Dilworth,  2  M.  ft  Bob.  G3  ;  Begiaa  v.  Hanson,  2  C.  J(  K.  912;  Begina  v.  WJkdea, 
1  Cor,  C.  C.  282. 

18  Hnn,  (S.  Y.),  330  j  Rpg.  p.  Lapriae,  3  or  by  a  woman  asleep  (Reg.  n.  M^er,  12 

L<s.  News,  139  (Quoliec  Queen's  Bench).  Id.    331)  ;    ur  eitorted   by   fear   (Keg,   i: 

"Aipiinst  the  will,"  "  or  without  the  oon-  Woodhurat,  12  Id.  443), —  is  no  consmt 
«ent,"  means  an  actire  wilL     Submission,  {n)  The  beating  of  a  home  is  no  battery 

therrCure,    by  a  child  of  tender  yeare,  ig-  of  the  driver.     The  battery  must  be  u]ion 

notant  of  ita  nature,  to  an  indecent  as-  the  person,  or  eomething  bo  identified  with 

Mull,  without  any  active  aijm  of  diasenl,  it  for  the  time  beiQfr,  as  to  become  part  of 

il  no  consent.      Reg.   r.  lyjck,  IS  Coi,  it,  and  partakeof  its  inviolability.    Kirland 

C.  C.  (Ct.  of  Cr.  App. )  iU.     So,  submia-  -o.  Stale,  43  Ind.  146. 
■ioB  by  an  idiot  (Reg.  v.  Fletcher,  8  Con,         {h)  Cf.  Kejr.  v.  Flattery,  L.  R.  2  Q.  B.  D. 

C.  C.  ISl;  R-g.  t..  Barrett,  12  Id.  4S8)  ;  410;  K^  ». Barrow, LB.  ICC.  Bes.  168. 
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§  61.  Zntant  to  lajnre.  It  IS  to  be  observed  that  although  an 
uninteniioTtal  irtjury,  done  with  force  to  the  person  of  anuther, 
may  support  a  civil  action  of  trespass  for  damages ;  ^  yet  to  con- 
stitute the  criminal  offence  of  au  assault,  the  intention  to  do  injury 
is  essential  to  be  proved.  If,  therefore,  though  the  attitude  be 
threatening,  it  ia  so  explained  by  the  simultaneous  language  as  to 
uegative  any  present  intention  to  do  harm,  as,  for  example,  that 
"  he  would  strike  if  it  were  not  assize-time,"  "  or  "  if  he  were  not 
au  old  man,"*  or  the  like,  it  is  not  an  assault.  Tliough  it  is  diffi- 
cult in  practice  to  draw  the  precise  line  wliich  separates  violence 
menaced  from  violence  actually  commenced,  yet  the  rule  seems  to 
be  this,  that  where  the  purpose  of  violence  is  accompauied  by  au 
act  which,  if  not  prevented,  would  cause  personal  injury,  the  vio- 
lence is  begun,  and  of  course  the  offence  is  committed.*  And  it 
seems  not  to  be  necessary  that  the  violence  should  be  meuaced 
absolutely ;  it  may  be  conditioually  threatened ;  for  if  one  raise  a 
weapon  against  another,  within  striking  distance,  threatening  to 
strike  unless  the  other  performs  a  certain  act,  which  he  there- 
upon performs,  and  so  the  violence  proposed  is  not  actually  in- 
flicted,— it  is  nevertheless  an  assault.^  (af 

§  62.  Same  inbjeot.  Accident.  The  intention  to  do  harm  it 
negatived  by  evidence  that  the  injury  was  the  result  of  mera 
accident ;  as,  if  one  soldier  hurts  another  by  the  discliarge  of  hie 
musket  in  military  exercise;^  or,  if  one's  horse,  being  rendered 

>  See  (Wit,  Tol.  ii.  %  94. 

»  Anon.,  1  Mod.  8  ;  Turbevilla  v.  SaTage,  2  Keh,  &il. 

*  Cominonwealth  v.  Ejra,  I  8.  &  K.  347  ;  State  ».  Crow,  I  Irad.  376.  And  Ma 
anU,  %  SB  ;  tuI.  ii.  g  83. 

*  Slate  V.  Duvis,  1  Ired.  128. 

*  Stale  t.  Monan.  3  Ired.  189. 

*  W»a»iir  D.  Ward,  Hob.  131. 

{a)  .4ndaee  United  States  v.  Myarj,  proved  bayond a rewonnblp douM.     IrvinR 

1  Cranch.   G.  C.  Slrt  ;    United  States  v.  «.  State,  9  Tei.  App.  68  ;  Hotwer.  State,  9 

Richardsou.  5  Id.  348  ;  Bloomer  ».  State,  Tm.  App.  63  ;  St^to  t-.  Sevmoar,  I  Honrt. 

li""'!;^!  ^*''''- Coker.atEnR.  Law  Cr.  0.  (Del)  608.     If  bupIi  inteut  is  not 

&  &l.  213.      Of  course,  if  tha  pistol  be  proved,  but  a  less  asttrravated  assault.  Of  a 

hi^ed  witlioul  intent  to  hit,  but  with  the  limple  assault.  U  proved,  the  defendant 

Jnstifiahle   imrpose  of  fnghtenioR  an  as-  mav  »i-  ™nvictr.i  ot  that  awanlt.     People 

sailant,  and  tliereby  to  prevent  pmonal  v.   Od-U.  1  Dak.  Terr.  197  ;  Temlory  R 

injury  to  the  party  who  fires  the  pistol,  it  Coura.l,  Id.  883  ;  Harrison   ».  State.   10 

IS  uo  BSBault     Goto.  t..  Mann,  llfl  Mass,  Ten.  App.  98  :  State  v.  Graham,  El  Iowa, 

°°-       ,  72:  State  D.  Delaney.  28  !^.  Ann.  431. 

An  important  braneh  of  the  subject  of  Om/m,  Younf;  c.  People,  6  111.  App.  *84. 

criminal  assaults  is  the  class  of  assaults  But  if  one  is  indicted  for  a  simple  assanlt, 

with  intent  to  kill,  or  rape,  or  rob,  or,  as  and  the  proof  is  of  an  agKramtrf  assanlt, 

thev  are  eometimes  called,  ajtgravated  as-  he  cannot  be  convicted  of  the  uniplr  as- 

•snlts.     In  snch  cases  evid?,,re  must  bo  eault.      State  t^    Hattobouah,    68    Ind. 

given  of  the  intent  at  laid,  «ad  it  mnst  be  22S. 
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ongovemable  bj  sudden  friglit,  ruDS  against  a  man ; '  or,  if  a 
thing  whicli  oue  is  handling  in  the  course  of  his  employment  be 
carried  bj  the  force  of  the  wind  against  another  man,  to  his  hurt.' 
Bat  in  these  cases,  as  we  have  heretofore  shown  in  civil  actions, 
it  must  appear  that  the  act  in  which  the  defendant  was  engaged 
was  lawful,  and  the  necessity  or  accident  inevitable  and  without 
his  fault.^  If  the  act  were  done  b;  consent,  in  a  lawful  athletic 
sport  or  game,  nut  dangerous  in  its  tendency,  it  is  not  an  assault; 
but  if  it  were  done  in  an  unlawful  sport,  as  a  boxing-match,  or 
prize-Ggbt,  it  is  otherwise,'  (a) 

1  Gibbons  V.  Pepper,  4  Mod.  405. 
'  Kei  V.  tiill,  1  Stm.  160. 

■  Dickeuson  v.  Wateon,  T.  Jones,  20S  ;  1  Run.  on  Crimes,  TS4  See  ojUe,  vol.  ii. 
a  85,  SI,  and  caaes  then  cited. 

*  See  anU,  vol.  iL  £  85,  uid  cues  there  cited  ;  1  BoSl.  ou  Crimes,  7GS. 

(a)  For  ■  general  discussioD  of  the  blow  j  sud  all  persona  who  go  to  a  prize 
question  of  criminsl  assaults  in  spurring  fight  to  see  the  combat&uts  strike  each 
mttcbeH,  the  roceut  cose  of  Beg.  o.  Culief ,  ouier,  and  who  are  present  when  they  do 
15  Cox,  Cr.  Cas.  46,  \a  in  point.  It  ap-  so,  are  in  point  of  law  guilty  of  in  Bssault, 
peared  in  this  case,  from  the  evidence,  and  if  tbev  vere  not  casually  passing  hj, 
that  at  the  close  of  tlie  Ascot  Races,  s  wit-  but  ntayed  at  the  plsce,  they  eucoursged 
arat  who  was  pronreding  along  the  high  it  by  their  presence,  though  the;  did  not 
road  bad  his  attention  directed  to  some  doorsay  anything."  TlieCourtalso  quoted 
persons  coming  out  of  a  plantation  by  the  the  opinion  of  Littledale,  J.,  in  Kez  s. 
Bide  of  the  road.  He  went  into  the  plan-  Uurphy,  cited  in  Rusa,  on  Crimea,  Gth  ed. 
tadun  on  priiate  erouud,  and  there  aaw,  s  vol.  i.  p.  818.  The  jury  found  the  priiiei- 
few  yards  fram  tlie  road,  a  ring  of  cord  pals  iu  tlie  fight  guilty,  and  the  hystandrra, 
Happi)rted  by  fourbluestakes.  Tlie  prison-  Coney,  Tuliy,  and  Qilliani,  guilty,  but 
en,  Burke  and  Mitchell,  took  off  their  coatu  added  that  it  waa  in  consequence  of  the 
and  naistcoata,  stripped  and  went  into  the  judge's  direction,  as  they  found  that  Co- 
ring. Six  other  persons,  of  whom  a  pria-  oey,  and  Tully,  and  Gilliam  ware  not  aid- 
oner  nuned  Symonda  was  one,  went  into  iitjf  or  abetting,  A  verdict  of  guilty  was 
the  ring,  three  into  each  combatant's  coi-  thereupon  directed,  and  the  case  rcnerTed 
ner.  Burke  and  Mitcheii  fought  from  tht^-  for  the  opinion  of  the  Court  ol  Cii^ninal 
fonrthi  of  an  hour  to  one  hour.  Bets  were  Appeals.  It  was  held  that  the  conviction 
offered  by  some  of  the  persons  in  the  could  not  stand,  Cave,  J.,  holdiua  that  a 
cimrd,  which  eonidsMd  of  from  100  to  150  blow  struck  in  anger,  or  which  is  likely  or 
people.  There  was  no  evidence  that  the  intended  to  do  corporal  hurt,  is  an  assault, 
Hgbt  was  for  money  or  reward,  or  that  any  but  that  a  blow  atruck  in  sport,  and  not 
one  tried  to  interrupt  it.  Witnesses  lie-  likely  nor  intended  to  causa  bodily  barm, 
poaed  to  seeing  Coney  and  Tolly  and  OU-  ia  not  an  aaaault,  and  that  an  assault  being 
liam  {three  olthe  prisoners),  in  the  crowd  a  breach  of  the  peace  and  unlawful,  the 
which  surrounded  the  ring.  They  were  consent  of  the  person  struck  ia  immaterial ; 
not  speaking,  and  were  not  seen  to  be  bet-  that  a  blow  struck  in  a  prize  fight  ia  clearly 
tidg.  or  taking  any  part  in  the  fight,  or  an  assault,  but  plaj-inK  with  singlesticks  or 
doing  anything.  One  of  the  witnesses  said  wrestling  does  not  involva  an  assault ;  nor 
■  that  the  crowd  was  so  closely  packad  that  doea  boxing  with  gloves  in  the  ordinary 
it  would  not  have  been  possible  for  Coney  way,  srd  not  with  the  ferocity  and  severe 
to  push  his  way  out  when  he  aaw  him  punishment  to  the  hojtera  deposed  to  in 
hemmed  in.  The  judge  instructed  the  jury  Keg.  v.  Orton.  H  Coi,  Cr.  Gas.  229.  And 
that  theywere  to  determine  whether  ornnt  on  the  question  whether  presence  at  a 
this  was  a  priie  fight,  and  said  :  "  There  is  prize  fight  ia  aiding  and  abetting  the  fight 
nodonbtthat  prize  fights  are  illegal,  indeed  he  held  that  when  the  presence  may  be 
jtlat  aa  much  as  that  persons  should  go  out  entirely  accidental,  it  is  not  even  evidence 
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§63.  dama  BQbjeot.  Lawfalneu.  TheerimtnalityoiihiBchargQ 
may  also  be  disproved  by  evidence  showing  that  the  act  vas  law- 
ful; OS,  if  a  parent  in  a  reagonable  manner  corrects  his  child;  (a) 
or,  a  master  his  apprentice  ;  or,  a  schoolmaster  his  scholar ; '  (by 
or,  if  one,  having  the  care  of  an  imbecile  or  insane  person,  con- 
fines him  by  force  ;(<;)  or,  if  any  one  restrains  a  madman;  in 
these,  and  the  like  oases,  it  is  not  a  criminal  assault.^  So,  if  a 
shipmaster  corrects  a  seaman  for  negligence  or  misconduct  in  any 
matter  relating  to  his  duty  as  one  of  the  ship's  crew,  or  tending 
directly  to  the  subversion  of  the  discipline  and  police  of  the 
ship.^  (tj)  But  in  all  these  cases  the  correction  or  restraint  must 
be  reasonable,  and  not  disproportionate  to  the  requirements  of  the 
case  at  the  time. 

§  64,  SsU-defeno*.  The  act  may  also  be  justified  by  evidence 
that  it  was  done  in  self-defence.  There  is  no  doubt  that  any  man 
may  protect  his  person  from  assault  and  injury  by  opposing  force 
to  force ;  nor  is  he  obliged  to  wait  until  he  is  struck ;  for  if  a 
weapon  be  lifted  in  order  to  strike,  or  the  danger  of  any  other 
personal  violence  be  imminent,  the  party  in  such  imminent  dan- 
ger may  protect  himself  by  striking  the  first  blow  and  disabling 
the  assailant.^    But  here,  alao,  the  opposing  force  or  measure  of 

'  State  n.  Pendergrass,  2  Dev.  &  Battle,  885. 

*  Hawk.  P.  C.  b.  1,  c.  30,  i  23.  And  sea  anU,  vol.  ii.  S  B7  i  I  Russ.  on  Crimes, 
J55.  One  servant  has  no  right  to  bent  snothar  servant,  and  it  Ml  nnder  terrant  mia- 
condncts  bimself,  an  upper  servant  U  not  JustiSeil  in  striking  him.  Begins  v.  Hunt* 
ley,  3  C.  &  K.  142. 

*  Tnrner's  Case,  1  Wsra,  83  -,  Bangs  V.  Little,  Id.  EOfl  ;  Buiuen  v.  Met,  IS  Uua, 
847  ;  Sampson  o.  Smith,  Id.  365. 

*  Bull.  N.  F.  18  ;  Weaver  v.  Bneh,  8  T.  R.  78  ;  Anon.,  2  Lewin,  C.  C.  18  ;  I 
Busa.  on  Crimes,  76S  ;  State  v.  Briggs,  3  Ired.  357. 

evidence,  but  no  more  than  evidence,  for  the  infant  from  New  York,  where  he  waa 
the  jury  that  the  person  so  present  waa  staying,  to  Cuba,  the  reaidenCB  of  the  f»- 
aidiDft  and  abetting;  or,  in  other  words,  ther,  and  to  use  secrecy  end  despatch,  held, 
mare  presence  unexplained  is  evidence  of  that  he  could  not  be  indicted  for  an  ssssult 
encouragement  nttd  so  of  guilt ;  but  mere  for  secretly  carrying  off  the  child,  no  iin- 
pieaenoe  unexplained  is  jhj(  coueluaivs  due  violence  having  been  used,  Heman- 
proof  of  encouragement  and  so  of  guilt,  del  c.  Camobeli,  i  Duer  (N.  Y.),  642. 
Cf.  Rex  V.  Perkins,  4  C.  Ji  P.  S37.  (i)  A  schoolmaster  U  liable  criminally, 
(a)  Tlio  father  isentttled  to  the  custody  if,  in  inflicting  puniahment  upon  his  pu- 
of  his  child,  but  he  may  not  try  to  obtain  pit,  be  goes  beyond  the  limit  of  reasonable 
inch  custody  by  violence.  If  he  uses  force  castigation,  and,  either  in  the  mode  or  de- 
he  must  see  to  it  at  his  peri]  that  the  force  gree  of  correction,  is  guilty  of  any  unrea- 
used  is  reasonable  and  justifiable.  Thus,  sonable  and  disproportion  ate  Tiolenr.e  or 
when  a  father  attempted  to  remove  his  force ;  and  vhether  the  pnuisbment  was 
daughter,  about  sixteen  years  of  age,  from  excessive  under  the  circumstances  of  any 
one  house  toanother,  against  ber  will,  and  caae  is  a  question  fnr  the  jury.  Com.  v. 
against  the  opinion  oF  two  physicians  that  Randall,  4  Gray  (Uasa.),  86. 
it  waa  dangerous  for  her  to  be  so  removed  (c)  Or  a  pauper.  State  e.  NeS^  G8  Ind. 
in  ber  aick  state,  it  was  held  that  the  force  516. 

nned  was  exceasive.     Com.  c.  Coffey,'  121         {</)  Broughtnn  t>.  Jackson,  11  Eau.  L. 

Mass.  66.     Where  the  defendant  was  au.  &  Ki\.  3SS  j  Wilkea  V.  Dinaman,  7  How. 

thonzed  by  the  father  of  an  infant  to  take  (U.  8.)  SB. 
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defence  most  not  be  anreaeonably  disproportionate  to  the  exi* 
geucy  of  tbe  case ;  for  it  is  not  every  assault  that  vill  justify 
every  battery.  Therefore,  if  A  strikes  B,  this  will  not  justify 
B  in  drawing  his  sword  and  cuttinj;  off  A's  hand.*  But  where, 
upon  an  assault  by  A,  a  scuffle  ensued,  in  the  midst  and  heat  of 
which  A'b  finger  was  bitten  off  by  B,  the  latter  was  held  justified.* 
If  the  violence  used  is  greater  than  was  necessary  to  repel  the 
assault,  the  party  is  inmself  guilty."  (a) 

§  65.  Jnatifioatloii.  la  Justification  of  an  assault  and  battery  it 
is  also  competeut  for  tbe  defendant  to  prove  that  it  was  done  to 
prevent  a  breach  of  the  peace,  suppress  a  riot,  or  prevent  the 
commission  of  a  felony ;  *■  to  defend  the  possession  of  one's  house, 
lands,  or  goods ;  ^  to  execute  process ; '  (()  or,  to  defend  the  person 

>  Cooke  V.  Beal,  1  Ld.  Rayra.  177  ;  Bull.  N.  P.  18.  ' 

*  Cockcroft  0.  Smith,  1  Ld.  Raym.  177,  per  Holt,  0.  J.  ;  11  Mod.  43 ;  s.  c.  2 
Balk.  6i2,  cited  and  expounded  by  Savafse,  C.  J.,  iu  Elliot!  r.  Brown,  2  Wend.  4B9. 

*  Keffm,  V.  Mabel,  S  C.  4  P.  474.  And  Eee  Kei «.  Wbolley,  7  C.  &  P.  2i5.  The 
Uwoa  this  twiat  wu  thus  stated  by  Coleridge,  J.  ;  "Uone  msa  atrike  an o1  her  a.  blow, 
tbat  other  tuu  a  ri|^t  to  defend  hinuelf,  end  to  strike  a  blow  in  his  defence  ;  but  lie 
lias  DO  rifcht  U>  revenge  liimeelf  ;  aod  if,  when  all  tho  danfcer  ia  paat,  he  strikes  a  blow 
not  neeiuSBr;  for  bis  defence,  he  comioits  an  assault  and  a  battery.  It  is  a  conjinoa 
error  to  enppoee  that  oua  person  faas  a  right  to  strike  anothei  who  baa  struck  him,  in 
onler  to  revenge  himself."  R^na  c.  UriscoU,  Car.  &  AUrshm-  214.  See  also  State  v. 
Wood,  1  Bay,  SSI ;  Uaunea  v.  Mea,  IS  Mass.  347  ;  Sampaon  v.  Smith,  Id.  365  ;  SUte 
V.  Inuams,  1  Rep.  Const,  c.  34 ;  State  tr.  Quis,  2  Const.  694  ;  s.  c.  S  Brev.  515. 

*  1  Hawk.  F.  C.  0.  ao,  §  23 ;  I  Ruas.  ou  Crimea,  7S6-7S7  ;  Bull.  N.  P.  18. 

*  Ibid.  ;  Green  n.  Goddard,  2  Salk.  041  ;  Weaver  v.  Boah,  8  T.  R.  78  :  Simfwon  d. 
Horns.  4  Taunt.  821  ;  State  d.  Hooker,  17  Vt.  658,  And  stK  anU,  vol.  ii.  £  63 ;  2 
BoU.  Abr.  548,  640.  In  Uassacliusetts,  it  has  been  recently  held,  that  one  tenant  lu 
eotniDOD  of  a  bam-floor  has  no  right  to  use  force  and  violence  to  {jrevent  bis  co<tenant 
from  entering  the  door  leading  to  the  floor,  though  such  entry  is  with  the  declared 
paTposB  of  removing  tbe  wagon  of  the  owner  then  atanding  ou  the  floor  ;  and  such 
oeclared  ptirpose  affords  no  justiflcalion  of  tbe  assaolt.  Commonwtalth  v.  I.akenutii, 
4  Cash.  697. 

*  2  Roll.  Abr.  546;  1  Bnss.  on  Crimea,  767;  Harrison  c.  Hodgson,  10  B.  &C.  445. 

(n)  Bartlett  P.  ChnTcbill,  24  Vt.  21S  ;  admitted.    It  was  offured  for  the  purpose 

Seribner  v.  Beach,  i  Denio,  448  ;  Brown  arsbowing  the  extent  and  amount  of  his 

w.   Oordon,  1  Gray  (Mass.),   182.     Thus,  injuriee.     It  was  held  oompotent  for  tha 

in  a  trial  Tor  an  anault,  the  defendant  at  purpose  for  which  it  was  offered.      The 

the  trial  offered  evideooe  to  show  that  he  complaints  of  pain  and  suffering  did  not 

was  not  tbe  sfKrosive  party,  and  that,  at  include  atatements  of  facts,  nor  narrations 

the  time  of  the  alleged  asnult,   he  wsa  of  past  occurrences,   but  exclamations  of 

acting  in  •elf'^efence.     He   also   offered  pain   and   enffering,   and  nothing  more, 

testimony  that  he  was  aeverely  bpaten  by  Hatch  v.  Fuller,  131  Mass.  674.     to  Com, 

the  person  aUeged  to  have  been  assaulted,  v.  Jardine.  it  was  also  held  that  the  fact 

■ind  that  he  was  l^d  op  and  confined  to  that  the  wife  of  the  defendant  was  the 

hla  bed   for   weeks.     This  evidenee   was  witness  by  whom  tbe  eiclamations  of  pwn 

■ppitently    admitted   without  objectioD.  were  to  be  proved,  does  not  exclude  her 

Com.   V.   Jardine,   148   Mass.   647.     The  from  testifying  to  these  facts.     She  is  not 

defendant  then  attempted  to  ahow  that,  brought  within  the  limitation  of  the  Pub. 

dnring  his  confinement,   he  made   com-  Sts.  c.  168,  S  18,  cl,  1,  as  the  inquiry  did 

plaints  of  pain  and  snSTering  in  his  limbs  not  call  npon  her  to  testify  to  private  con- 

and  body.     Thia  waa  in  the  same  line  of  Tersations  with  her  hua^and. 
tsttimoD;   alnady  inttodnoed  and  was        {b}  The  owner  of  personal  property  ia 
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of  one's  wife,  husband,  parent,  child,  master,  or  servant.^  But  id 
all  these  cases,  as  we  have  seeo  in  others,  no  more  force  is  to  be 
used  than  is  ueceasary  to  prevent  the  violence  impending ;  (a) 
nor  is  an;  force  to  be  applied  in  the  defence  of  the  possession  of 
property  until  the  trespasser  has  been  warned  to  desist,  or  re- 
quested to  depart ;  (6)  except  in  cases  of  violent  entry  or  taking  by 
a  trespasser,  or  the  like ; '  (c)  for  otherwise  the  party  interfering 
to  prevent  wrong  will  himself  be  guilty  of  an  assault. 

1  3  Bl.  Comm.  3  ;  1  Ross,  on  Crime*,  7G6  ;  1  Hawk.  P.  C.  lupm.  It  bti  totm- 
times  been  held,  that  s  mutur  could  not  jiutify  as  usault  ia  defeuce  of  bis  servant ; 
because,  havinK  an  intereat  in  his  service,  he  might  have  hi*  remedy  In  a  civil  action. 
But  it  was  otherwise  held  at  a  very  e&rlj  period,  19  H.  VI.  Slbj  2  koU.  Abr.  tJS ;  and 
it  acems  now  tbe  bett«r  opinioii,  that  the  obligation  of  protection  and  defeoce  is  mu- 
tual, between  maater  and  servant  1  Kuss.  on  Crimes,  *upra,  dtea  Tickell  o.  Bead, 
Lofft,  215. 

»  Kuss.  on  Crimes,  757  ;  ante,  vol,  ii.  g  B8 
TuUav  V.  Reed,  1  C.  ft  P.  S  ;  Commonwealth  c. 
S  C.  i  P.  193. 

not  justiGed  in  asaanlting  and  obstructing  tacks  the  castle  in  order  to  reach  the  in- 

an  officer  who  attempts  in  good  faith  to  mate.     In  this  view,  it  ia  aaid  and  settled 

attach  the  same  upon  a  process  against  a  that  in  such  case  the  inmate  need  not  fles 

third  person,  althaiigh  euch  assault  and  from  hi«  house  in  order  to  escape  injury 

□bstnictiou   be   Decessary  to   protect   the  hy  the  sasailant,  but  he  luay  meet  him 

Sropertj  from  being  taken  by  the  officer,  at  the  threshold,  and  prevent  him  from 
late  V.  Richardson,  38  N.  U!  20S.  breaking  in  by  any  means  rendered  neces- 
(a)  People  v.  Gulick,  Hill.  &  Oen.  229;  ssry  by  the  exigency  ;  and  npon  the  same 
Brown  d.  Gordon,  1  Gray,  182  ;  Common-  RTOund  and  reason,  that  one  may  defend 
wealth  ».  Ford,  6  Id.  476 ;  Commonwealth  himself  in  peril  of  life  or  great  bodily 
V.  Cooky,  3  Id.  350 ;  State  d.  Hooker,  17  baria,  by  means  faUl  to  the  assailsnt,  if 
Tt.  668.  An  instruction  to  the  jury,  that  rendered  necessary  by  the  exigency  of  the 
the  fact  of  the  defendant  using  a  deadly  aiisanlt.  State  v.  Patterson,  45  Vt.  SOU, 
weapon  to  expel  an  intruder  from  his  The  question  of  using  force  to  reniin  pos> 
premises  is  of  itself  enough  to  show  ex-  session  of  property  was  thoroaghly  dis< 
cessive  violence,  is  not  sound.  Wharton  cnssed  in  a  recent  case  in  Klassachusetta. 
V.  People,  S  111.  App.  233.  It  is  for  the  Com.  s.  Donahue,  148  Mess.  S29.  Tbu 
jury  to  say,  under  instructions  from  the  was  an  indictment  for  robbery,  on  which 
court,  whether  the  force  used  to  eipel  the  the  defendant  was  found  guiliy  of  an  aiu 
intruder  is  reasonable  or  excessive.  State  sault  The  defendant  had  bniieht  clothet^ 
V.  Taylor,  32  N.  C.  554.  of  one  Mitiihelman,  who  called  nt  tbe  da. 
(i)  States.  Burke,  82  N.  C.  SSI.  fendant'a  hous'-,  by  appointment,  for  hia 
(e)  Sute  V.  Taylor,  82  N.  C.  554.  The  pay;  discussion  arising  about  the  bill,  the 
ide»  embraced  in  the  expression,  that  a  defendant  pot  the  clothes  on  a  chair,  and 
man's  house  i>  hi*  autU,  is  not  that  it  ia  put  the  money  on  the  table,  and  told 
his  property,  and  that  as  snch  he  has  the  Mitchelman  that  he  cottlJ  have  the  money 
right  to  defend  and  protect  it  by  other  and  or  the  clothes;  that  Mitchelman  took  the 
mors  extreme  means  than  he  might  law-  money  and  put  it  in  his  pocket,  and  told 
fully  use  to  defend  and  protect  his  shop,  the  defendant  he  still  owed  him  one  dollar 
his  office,  or  hts  ham.  The  sense  in  which  and  lifty  cents,  whereupon  the  defendant 
the  house  has  a  peculiar  immunity  is,  that  demanded  his  money  bock,  and,  on  Mitch- 
it  is  sacred,  for  the  protection  of  his  per-  elman  refusing,  attacked  him,  threw  him 
■on  and  of  his  family.  An  assault  on  the  on  the  floor,  and  choked  him  until  Mitch- 
house  can  be  regarded  sa  an  assault  on  the  elman  gave  him  a  pocketbook  containing 
person  only  in  case  the  purpose  of  snob  twenty-nine  doUara.  The  defendant's 
assault  be  ii^nry  to  the  person  of  tbe  oe-  connseL  denied  the  receiving  of  the  pockrt- 
cupant.  or  meuibers  of  his  family,  and  ill  book,  and  said  that  he  could  show  that 
'older  to  accomplish  it  the  aasMlant  at-  the  asaault  was  juitifiable,  nndar  the  cii* 
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camstBiicea  of  tlie  cau,  bs  the  defeniUnt  feaee,  bat  IiitoIta  other  considenitioiu  of 
belieTed  that  he  had  a  right  to  recover  hia  policy.  It  has  been  held,  that,  aven  where 
moDS^  by  force  if  uecewacy.  The  presid-  a  considerable  time  has  elapsed  between 
ing  justice  stated  that  he  shomd  be  the  wrougful  taking  of  the  defeDdant'l 
oiMiced  to  rule,  that  the  defendant  would  property  acd  the  uieault,  the  defendant 
not  be  justified  in  assaulting  Mitchelman  bail  a  right  to  r%ard  possession  )jy  reason- 
to  get  his  maoey,  and  that  be  ahonld  role  able  force,  after  demand  upon  ue  third 
aa  follows :  "  If  the  jury  are  eatiafied  that  person  in  possession,  in  like  manner  as  hs 
the  defendant  cbokiid  and  otherwise  aa-  might  have  protected  it,  wicbcut  civil  lia- 
saulted  Uitchelman,  they  would  be  war-  bility.  Whatever  the  true  rulf  may  be, 
rsuteil  ill  flnding  the  defendant  guilty,  al-  probably  there  is  no  difference  in  tbu  re- 
■'-  ugh  the  Hole  motive  of  the  derendant  spect  between  the  Civil  and  tbe  Criminal 
f  this  viuleoce  to  get  From  Mitchel-  Law.     Blades  o.  Higgs,  10  C.  B.  {N.  B.J 


though  t 


by  force  mooey  which  the  defendant    TIS;  1!  C.  B.  (N.  6.)  501;  13  C.  ] 


honestly  believed  to  be  hia  own."  8*4;  and  II  H.  L.  Caa.  81 

Upon  eiceptiona,  the  Court  said: —  Cue,  18  Gray,    236,   227,     The   principle 

"It  is  settled  bv  ancient  and  modem  bag  bean  extended  to  a  case  where  the  de- 

authoKty,  that,  ander  such  circamstances,  fendant  had  yielded  posaessian  to  tbe  per- 

a  man  may  defend  or  re^n  his  momenta-  son  assaulted,  through  the  fraud  of  the 

rilj  interrupted  poseession  by  the  use  ot  latter.      Hodgedeo  o.   Hubterd,   18   Vt. 

reasonable  force,  short  of  waunding  or  tbe  COl.      See  Johnson  V.   Perry,  S8  Vt.  70S. 

employment  of  a  daDgerans  weapon.  Com,  On  ^le  other  hand,  a  distinction  baa  been 

B.  Lynn,  123  Mass.  218  ;  Com  v.  Eennard,  taken  betweeo  tbe  right  to  maintain  po«- 

8  Pick.  133;  State  v.  Elliot,  11  N.  H.  510,  session  and  the  right  to  regain  it  from 

S*S.     To  this  e^ctent  tbe  right  to  protect  another  who  is  peaceably  established  in  il^ 

one's  pomession  has  been  regarded  ss  an  although  the  possession  ot   tbe  latter  ia 

extension  of  the  right  to  protect  one's  per-  wrongmL     Bobb  e.  Boswartb,  Lit.t.  3d. 

»on,  with  which  it  is  generally  mentioned.  CtM.  81.     Seo  Barnes  v.  Martin,  16  Wis. 

Beldain  v.  Hayden,  6  Conn.  453."  263 ;   Andre  v.  Johnson,  6  Blackf.  87&  ; 

' '  There  are  weighty  decisions  which  go  Davis  v.  Whitridge,'  2  8trobh.  232.     8  BL 

farther  than  those  above  cited,  and  which  Com.  4." 
hardly  can  stand  on  the  right  of  self-de- 
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BABBATBT. 

§  66.  Deflnltloii.  Indictment.  A  barrator  18  a  conunon  mover, 
exciter  or  maintainer  of  suits  or  quarrels,  in  courts  or  iu  the 
country.  The  iudictment  charges  the  accused,  in  general  terms, 
with  being  a  common  barrator,  witiiout  specifjing  any  particular 
facts  or  instances ;  but  the  court  will  not  au£fer  the  trial  to  pro* 
ceed  uuless  the  prosecutor  has  seasonably,  if  requested,  given  the 
accused  a  note  of  the  parUonlar  acts  of  barratry  intended  to  be 
proved  agunst  him;*  and  to  these  aloae  the  proof  must  be 
confined.^ 

'  Bm  v.  Wj]ie,  1  New  Bep.  06,  per  H««th,  J. ;  Conuniminaltli  «.  D&ru,  11  Pick. 

■  Goddard  v.  Smith,  8  Hod.  2S3;  I  Rubs.  □□  Ciimcs,  181.  "It  ia  dow  a  gmeral 
mifl,"  laid  Merrick,  J.,  in  Cummaowwith  a.  Oiln,  I  Grar,  409,  "  perfMtly  well  es> 
Ubliiibed,  tlut  in  all  1^>1  ptaesedingi,  civil  and  criminal,  bUU  of  {lartLciiUn  or  apeci- 
fioationi  of  facU  may  aad  will  be  ordered  hj  the  court  whenerer  it  is  satufind  that 
there  is  daager  that  otherwise  a  partj  may  be  deprived  of  hit  rights,  or  that  justice 
cuinot  be  dooe.  Whether  each  an  order  shall  b«  made  it  a  i^aestion  within  the  dis- 
eretioa  of  the  conri:  where  the  cause  in  which  it  ia  asked  for  is  pending,  to  be  judged  of 
and  determined  npon  the  peculiar  facta  and  circumstances  attending  it.  We  w  in- 
clined to  think  that  such  a  determinatioD  is  Snal  in  the  couri  where  it  is  made,  and  ia 
not  open  to  re-examinntion  or  revLsiou.  But  whether  this  be  so  or  not,  when  it  is 
once  niada,  it  concludes  the  rights  of  all  parties  who  ar«  to  be  affected  by  it ;  and  he^ 
who  has  furnished  a  bilL  of  particular  uuder  it,  muat  be  confined  to  the  particulars  h« 
has  specified,  as  closely  and  effectually  as  if  they  coustituted  essential  allegations  in  a 
special  declaration.     Cammouwealth  v.  Snelllng,  IS  Pick.  321. 

The  indictment  for  this  offence  it  as  followe :  — 

The  jure™  (4c),  upon  their  oath,  present,  that ,  of ,  in  the  conntf  of 

.  on ,  and  on  divers  other  days  and  times,  aa  well  before  as  afterwards, 

was,  and  yet  is,  a  common  barrator,  and  that  he  the  said ,  on  the  said day 

of ,  and  on  divers  other  days  and  times,  as  well  befora  as  afterwardg,  at 

aforesaid,  in  the  county  aforesaid,  divers  quarrels,  strifes,  suits,  and  controvoraies, 
among  the  honest  snd  quiet  citizens  of  said  (State)  then  and  there  did  move,  procure, 
stir  up,  and  excite,  sgainst  the  peace  of  the  (State)  aforesaid. 

The  following  precedent  is  taken  from  Train  &  Heard't  Ftecedenta  of  Indietmsnl*. 
p.  C3:  — 

IndklmerU  for  being  a  Common  Barrator, 

The  joTon,  4c.,  npon  their  oath  present,  that  0.  D,,  late  of  B.,  in  the  ooon^  of 

S.,  laborer,  on  the  first  day  of  June,  in  the  year  of  our  Lord ,  at  B.,  in  the 

county  of  S.,  and  on  divers  other  days  and  timea  between  that  day  and  the  day  of  the 
finding  of  this  indictment,  at  B.  aforesaid,  iu  the  county  aforesaid,  dirara  quarrels,  ' 
strifes,  suits,  aud  controvereiet  among  the  honest  and  peaceable  citiiena  of  said  Com- 
monwealth then  and  there,  on  the  days  and  times  aforesaid,  did  move,  procure,  stir  up, 
and  excite.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  C.  D.,  at  B.  aforesaid,  iu  the  county  aforesaid,  on  said  days  and  times,  was  and 
•till  is  a  common  barrator ;  to  the  common  nuisance,  &c.,  and  against  the  peace,  Ac 

The  words  "  common  horrator  "  are  indispensably  necessary  to  be  naed  n  an  indict- 
ment for  this  crime.  2  Saund.  SOS,  n.  (1);  Rex  v.  Hardwick&  I  Sid.  383;  Bw.  v. 
EannoQ,  B  Mod.  311 ;  2  Chitty,  Crim.  I^w,  232. 
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§  67.  Bvia«no«.  The  offence  is  proved  by  evidence  of  the 
moring,  exciting,  and  prosecuting  of  Bulta  in  which  the  party 
has  no  interest,  or  of  false  suits  of  bis  own,  if  designed  to  oppress 
the  defendants  ;  or,  of  the  spreading  of  false  rumors  and  calumnies, 
-  whereby  discord  and  disquiet  are  spread  among  neighbors.'  But 
proof  of  the  commission  of  three  such  acts,  at  least,  is  necessary 
tu  maintain  the  indictment.'  The  bringing  of  an  action  in  the 
name  of  a  fictitious  plaintiff  is  a  tnisdemeaQor ; '  but  it  does  not 
amount  to  barratry  unless  it  be  thrice  repeated.* 

I  ]  lust.  3«8  a;  1  Hkwk.  P.  C.  o.  81.  Tor  ■  ooploiii  ducripticm  of  thii  offen«v 
■ae  tbe  caae  of  Barratora,  8  Bep.  3S. 

•  ComnioQwealth  c.  DavJa,  11  Rck.  «32,  486.  In  Commonwealth  r.  McCnlloch, 
U  Haas.  237,  tha  defendant  'wu  held  Dot  to  ba  gailtj  of  larnUrj,  becaase  thara  wai 
DO  oppRHaiou  in  biinginff  three  wrtta  before  a  justice  of  the  peace,  instead  of  one  in 
the  Court  of  Common  PlEas,  the  oo«ts  of  the  uum  not  baing  more  than  those  of  tbis 
tae.     See  Briggs  v.  Ra>iaoQd,  11  Cash.  274. 

■  1  Bl.  Comm.  1S4 ;  1  Bnaa  on  Crimes,  ISl 

*  See  Utofoit,  %  ISO,  tit  Uaintenanee. 
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BLASPHEMY. 

§  68.  DafiniUon.  This  crime,  in  a  geaer&l  sense,  has  been  said 
to  consist  in  speaking  evil  of  tlie  Deity,  with  an  impious  purpose 
to  derogate  from  tlie  divine  majesty,  and  to  alienate  the  minds  of 
others  from  the  love  and  reverence  of  God.'  Its  mischief  consists 
in  weakening  the  sanctions  and  destroying  the  foundations  of  the 
Christian  religion,  which  is  part  of  the  common  law  of  the  land, 
and  thus  weakening  the  obligations  of  oaths  and  the  bonds  of 
society.  Hence,  all  contumelious  reproaches  of  our  Saviour  Jesus 
Christ,'  all  profane  scoffing  at  the  Holy  Bible,  or  exposing  any 
part  thereof  to  contempt  and  ridicule,*  and  all  writings  against 
the  whole  or  any  essential  part  of  the  Christian  religion,  striking 
at  the  root  thereof,  not  in  the  way  of  honest  discussion  and  for 
the  discovery  of  truth,  but  with  the  malicious  design  to  calumniate, 
vilify,  and  disparage  it,  are  regarded  by  the  common  law  as  blas- 
phemous, and  punished  accordingly.* 

1  CommonwwJtt  e.  Eneeliod,  20  Pick.  218,  per  3h»w,  C.  J.  For  other  and  man 
mrticaUr  descriptioiu  of  tliU  offence,  we  1  B1.  Conini.  &9.  Feuplev.  BuiKFtee,  S Johai. 
298,  par  Kent,  C,  J.  ;  2  Stork,  od  Slender,  pp.  129-lSl. 

•  State  t.  Chandler,  2  Harringt.  (Del.)  B63|  AndKW  t.  New  York  Bible  Sodetv 
4  Sandr.  156  ;  Rex  k.  Woolaton,  2  Stra.  S34,  more  fully  reported  in  Fitzg  S4  -  Bez 
».  Weddington,  1  B.  4  C.  28 ;  PeopU  v.  Bogglee,  S  Johns.  290  :  1  Rose,  on  Crimea 
280  ;  Eei  D.  Taylor,  1  Vent.  2B8.  ^ 

»  Updegrapb  p.  Commonwealth,  11  S.  fc  E.  391 ;  1  Rum.  on  Crimea,  280  ;  3  Stsrk. 
on  Slander,  pp.  1S8-H3  ;  Ooraniouwealth  v.  Kneeland,  20  Pick.  208,  224,  2S5 

*  Updegraph  u.  Commonwealth,  11  8.  *  H.  394  ;  Ben  o.  CftrlUle,  8  R  A  Aid.  181; 
8  Stark,  on  SlaDder,  pp.  144-H7  ;  Commonwealth  n,  Kneeland,  20  Pick  220,  224- 
226;  People  B.  BujiglEa,  *upra.     The  indiotment  for  t-er6u/ H^jpfcmy  may  be  thnar  — 

The  juro™  (ic.)  on  their  oath  present,  thst ,  of ,  in  the  coonty  ot 

— — -.  intending  the  holy  name  of  God  [and  the  pan»n  and  character  of  onr  Lord 
Md  SavioorJeaus  Chnetl  to  dishonor  and  blaspheme,  and  to  scandalize  end  vilifv  the 
[Holy  Scnptuws  end  the]  Christian  religion,  end  to  bring  [1  hem]  into  disbelicr  and 

contempt,  on  ,  at -,  in  the  county  aforesaid,  did,*  wilfullv,  mslioionsly, 

Md  blasphemously,  with  a  loud  voice,  ntter  and  publish  in  the  presence  and  hearing 
of  divers  good  citizens  of  this  (State),  the  followinn  false,  profane,  scandalous,  and 
Wasphemous  words,  to  wit  ;  [here  HaU  tlie  <i>onb,  verbatim,  with  proper  innKenrf-ws,  if 
the  COM  nquira  it]  •  in  contempt  of  the  Christian  religion  and  of  good  momis  and  gov- 
ernment, in  evil  example  to  others,  and  against  the  peace  of  the  (Statel  aforciaid. 

The  indictment  for  pabliahing  a  blasphemons  libel  omits  the  worda  between  the 
two  asterisks  in  the  alxiTe  precedent,  and  in  their  place  charges  ss  followa  : 

imlawfolly  and  wickedly  print  and  publirii,  and  cause  to  be  printed  and 

poblished,  a  false,  acandaloos,  and  blasphemous  libel,  of  and  concerning  the  Chrirtian 
religion,  containing  therein  amon^  other  things,  divers  scandalous  and  blaipbemouf 
matters  of  and  concerning  the  Chrutlan  rfcligion,  according  to  the  tenor  following,  t« 
wit ;  [here  la  forth  the  Itbti  in  lueo  verba  wiA  preptr  timuMdMil  in  oontempt.  [Ac;, 
uaboTe} 
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§  69.  Wbwi  stKtnts  and  whan  oommon-Uw  offeDOe.  Id  most  of 
the  United  States  statutes  have  been  eoacted  against  this  ofience ; 
but  these  statutes  are  not  understood  in  all  cases  to  have 
abrogated  the  commoD  law ;  the  rule  being,  that  where  the 
statute  does  not  vary  the  class  and  character  of  an  offence,  as, 
for  example,  by  raising  what  was  a  misdemeanor  into  a  felony, 
but  oulj  aathorizes  a  particular  mode  of  proceeding  and  of 
punishment,  the  sanction  is  cumulative,  and  the  common  law  is 
not  taken  away.'  (a) 

§  70.  Bvideuoa.  The  fmof  of  the  indictment  for  this  crime 
will  consist  of  evidence  showing  that  the  defendant  attered  or 
published  the  words  chan;^,  and  with  the  malicioua  and  evil 
intent  alleged.  The  intent  is  to  be  collected  by  the  jury  from 
all  the  circumstances  of  the  case.'  (i) 

1  CommoQwealth  v.  Ayer,  S  Cnih.  ISO  ;  Rex  r.  OarMe,  S  B.  &  Aid.  Ifll^r  Btj. 
\kj,  3.  ;  Bex  0.  Bobinsou,  2  Burr.  808,  per  Ld.  MuuQeld.  And  ate  Bex  c  Wadding- 
ton,  1  B.  &  C.  26. 

•  See  fnrtliBr,  infra,  tit  LibaL 

(a)  Oa  the  analogona  tnjidemeanor  of         (i)  The   priioncr'a  confetsiou  that  he 

rraoity,    ate  State    v.   Brevinstan,   81  used  the  wonls  charged  will  not  anthoriie 

C.  7S3.     Froranity  U  a  miedemeanor  a  conTiction  for  bluphemy.     The  prose- 

otily  whea  it  amounts  to  a  pnblio  naisance,  cntor  must  sboir  that  some  one  heaid  the 

*nd  ehonld  be  Bo  allwed,    Oaineair.  Stat^  words.     People  e.  Porter,  2  Parker,  C.  B. 

7  Lea  (Tenn.),  110.  (N.  Y.)  11. 
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BRIBERY.! 

§  71.  Deflniuoa.  Bribery  Ib  generally  defined  to  be  the  receiv- 
ing or  offering  of  any  undue  reward  by  or  to  any  person  whose 
ordinary  profession  or  business  relates  to  the  administration  of 
public  justice,  in  order  to  iofluence  his  behavior  in  office  and 
incline  him  to  act  contrary  to  the  kaovu  rules  of  honesty  and 

'  Th*  indictment  for  bribiiig,  or  sttampling  to  bribe,  kjadge,  nM;be  thni:  — 

ThB  jurors  (ie.),  ob  their  oMli  preseBt,  that  A.  B.,  of ,  on ,  at , 

within  the  county  aftiresaid,  did  nnlawfullT,  wickedly,  and  comiptiy  give  {<n-  offer  to 

give)  to  one  C.  D.,  of ,  he  the  aaid  C,  D.  being  then  and  there  a  jad^ge  (or  on* 

of  the  justices)  of  the  {here  inetrt  the  tlyU  of  IM  arart),  duly  and  legally  appointed  and 

qnallGed  to  illscharge  the  duties  of  that  office,  the  sum  of ■ —  dollara,  as  a  bribe, 

Vremnt,  and  reward,  to  obtain  the  opinion,  judgment,  and  decree  of  him  the  nid  C.  D. 
in  a  oertain  euit  (contninrBy  or  cacue)  then  and  then  depending  before  him  tbe  and 
C.  D.  aa  judge  aa  aforesaid  (and  othera  tbe  aBSOciB.te  Justices  oT  said  coort)  to  wit ; 
{htn  itaU  tlu  nature  9flhe  mii  or  proceeding),  Ihe  said  offlre  of  judge  [or  justice)  being 
then  and  there  an  office  of  trust  concerning  the  admiuistratiaa  oE  juaCca  within  the 
■aid  (United  State*,  or  State  or  Commonwealth),  agaluat  the  peace,  ia. 

This  precedent  waa  dnwn  [q»au  the  statute  it  the  United  Butes,  of  April  80,  VjaO, 
%  21,  vol.  i.  p.  117,  Pelen'i  sd.  (see  Davis's  Preced.  p.  79),  but  ie  conceived  to  be  aquallj 
good,  beins  varied  as  abore,  in  a  prosecution  at  common  law. 

The  following  precedent  is  taken  from  Train  &  Hesnl'e  Precedents  of  Indictment 
p.  62 :  — 

Indietment  for  aUempling  to  Bribe  a  CoTuldble. 

The  jarort,  lie.,  npoa  their  oath  present,  that  on  tbe  first  da^  of  June,  in  tbe  year 

the  justices  of  tbe  peace  w 

iharge  and  perform  the  dutit .     .  

it  under  his  hand  and  seal,  in  due  form  of  law,  bearing  date  the  day  and  year 
aforesaid,  directed  to  all  constables  and  other  peace  officers  of  tbe  said  county,  and 
especially  to  J.  N.,  thereby  commanding  them,  apon  sight  thereof,  to  take  and  bring 
before  the  said  A.  C.  so  being  eucb  justice  as  aforesaid,  or  some  other  jaatice  of  tbe 
peace  within  and  for  the  said  county  of  S.,  the  body  of  D.  F.,  late  of  B.  aforesaid,  in 
tbe  county  aforeaaid,  to  answer,  lie.,  ai  in  the  warrant;  and  which  said  warrant  after- 
wards, to  nit,  on  the  day  and  year  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid, 
was  delivered  to  the  said  J.  N.,  then  being  one  of  the  constaliles  of  said  B.,  to  be  exe- 
cuted in  due  form  of  law.  And  the  jurors  aforesaid,  upon  their  oath  aforesud,  do 
further  present,  that  J.  3,,  well  knowing  the  premises,  arterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  B.  aforesaid,  in  the  county  sforeaaid,  nnlawfuUy,  wickedly,  and 
comiptly  did  offer  unto  the  aaid  J.  N .,  so  being  constable  as  aforesaid,  and  then  and 
then  having  in  his  custody  and  possession  the  said  warrant  so  delivered  to  him  to  be 
executed  as  aforesaid,  the  enm  of  fifty  dollars,  if  the  said  J.  17.  would  refrain  from  eia> 
cnting  the  said  warrant,  and  from  taking  and  airesting  the  said  D,  F.  under  and  by 
virtue  of  the  same,  for  and  during  fourteen  days  from  that  time,  that  is  to  say,  from 
the  time  tbe  said  J.  3.  so  offered  the  said  sum  of  fifty  dollan  to  the  said  J.  S.  as 
aforesaid.  And  *o  the  jaron  aforesaid,  npon  their  oath  aforeaaid,  do  aay,  that  the 
aaid  J.  S,  on  the  fint  day  of  June,  in  the  ^ear  aforesaid,  at  B.  aforeaaid,  in  tbe  connty 
aforesaid,  in  manner  and  form  aforeaaid,  did  nnlawfully  attempt  and  endeavor  to  bribe 
the  said  J,  N.,  so  being  constable  as  aforesaid,  to  negleet  and  omit  to  do  his  duty  aa 
such  constable,  and  to  refrain  from  taking  and  arresting  the  aaid  D.  F.  under  and  bf 
virtne  of  the  warrant  aforceaid  ;  againn  the  peace,  Ac 
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integrity '  (a)  But  it  ifl  also  takeu  in  a  larger  Beuse,  and  may  be 
committed  by  auy  person  in  an  official  aituation,  who  shall  corruptly 
use  the  power  and  interest  of  liis  place  for  rewai'ds  or  promiaes  - 
aud  by  auy  person  who  shall  give  or  offer  or  take  a  reward  for 
offices  of  a  public  nature;  or  shall  be  guilty  of  corruptly  giving 
or  promising  rewards,  in  order  to  procure  votes  in  the  election  of 
public  officers.'  Thus  it  has  been  held  bribery  by  the  common 
lav  for  a  clerk  to  the  agent  for  prisoners  of  war  to  take  money  iu 
order  to  procure  the  exchange  of  some  of  them  out  of  tlieir 
turn ;'  or,  for  one  to  offer  to  a  cabiiiet  minister  a  sum  of  money 
to  procure  from  tlie  crowu  an  appointment  to  a  public  office;* 
or,  corruptly  tu  solicit  an  officer  of  the  customs,  whose  duty  it 
was  to  seize  forfeited  goods,  to  forbear  from  seizing  them ;  ^  or, 
to  promise  money  to  a  voter  for  his  vote  in  favor  of  a  particular 
ticket  or  iuterest  in  the  election  of  city  officers,^  or  members  of 
Parliament.'  (i) 

§  72.  ^Tban  the  offence  ifl  complete.  The  misdemeanor  is  complete 
by  the  offer  of  the  bribe,  so  far  as  the  offer  is  concerned.  If  the 
offer  is  accepted,  both  parties  are  guilty.  And  though  the  pcrsoa 
bribed  does  not  perform  his  promise,  but  directly  violates  it, 
as,  for  example,  if,  In  tlie  case  of  an  election,  he  votes  for  the 
opposing  candidate  or  interest,  the  offence  of  the  corrupter  is  still 


1  1  Inrt.  HB ;  1  Eusa.  on  Crimes,  154 ;  4  Bl.  Comm  189 ;  1  Hawk.  P.  C.  o. 
«7. 

»  IWd. 

*  Rex  r.  IVale,  dtpd  1  East,  1S3. 

•  Rex  B.  Vaogban,  4  BuiT.  2494  ;  Stockwell  v.  North,  Noy,  102  j  b.  c.  Moor,  781. 
So  whfre  urT^ral  pprenns  mutDall;  agreed  to  procure  for  soother  an  anpointmrnt  to  a 
pablic  offiw,  for  a  sum  of  money,  to  be  divided  amonR  them,  it  was  held  a  misdemeanor 
«t  common  law.     Rei  v.  Pollman  ct  aL,  2  Campb.  229. 

»  Rei  r.  Everett,  8  B.  4  C.  11*. 

»  Kei  r.  Plymptnti,  2  1-d.  Rsyin.  1377. 

»  Hei  V.  Pitt,  3  Burr.  1335,  1838. 


(n)  An  offer  of  money  to  an  arbitrator,  other  vslnsble  thing,  to  the  public  in  con- 
in  order  to  corruptly  alTect  his  dei-iaion,  sideratioa  of  votes,  are  within  tlie  spirit  o( 
is  criminal  (Stats  c.  Lusk,  16  W.  Vs.  the  law  ajtninst  bribery.  State  v.  Piirdy, 
767)  !  or  a  State  senator  to  influence  his  8fl  Win.  213.  For  canes  in  the  cJTil  courts, 
»ote  on  a  nueation  before  the  Senate  showing  the  illegality  of  the  promise  of 
(SUlec  Smalls,  II  9.  C.  262  -  cf.  Com.  n.  pecuniary  conaiiieration  to  influence  vote*, 
Petmff,  1  Crim.  L.  Mag.  716)  ;  or  a  jailer  see  Triat  v.  Child,  21  Wall.  {U.  S.)  441. 
(0-Brien  ».  State,  7  Te».  App.  ISl)  ;  or  a  (6)  An  offer  hy  a  public  officer,  aa,  for 
TOter  at  a  municipal  election.  State  «.  iaatancB,  an  alderman  of  a  city,  to  accept 
jackaon,  73  Me,  91.  A  proraine  to  serve  a  bribe,  is  a  soliLitation  to  commit  an  of- 
fer less  than  the  salary  attached  by  law  to  fence,  and  is  itself  indictable.  Walsh  ». 
the  office,  and  a  promise  to  give  money,  or  People,  65  111.  58. 
voi~  HI.  —  7 
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complete.*    So,  though  tlie  party  never  intended  to  vote  aocording 
to  his  promise,  yet  the  offerer  is  guilty .> 

§  7S.  Prod  of  ri^t  to  vote.  If  it  be  alleged,  in  au  indictmeut 
for  Gormptiug  a  voter,  that  he  had  a  right  to  vote^  tiiis  allegatioa 
will  be  sufficiently  proved  by  evidence  that  he  actually  did  vote, 
without  challenge  or  objection.^  The  allegation  of  the  payment 
of  money  to  that  voter  may  be  proved  by  evidence  that  it  waa 
under  color  of  a  loan,  for  which  hia  note  was  taken,  if  it  were  at 
tlie  same  time  agreed  that  it  should  be  given  up,  after  he  Lad 
voted,*  So,  if  the  corrupter's  own  note  were  given  for  the  money.* 
So,  if  the  transaction  were  in  the  form  of  a  wager  or  bet  with 
the  voter,  that  he  would  not  vote  for  the  offerer's  candidate  or 
ticket'  So,  if  the  voter  received  from  the  offerer  a  card,  or  token, 
in  one  room,  which  he  presented  to  auother  person  in  another 
room,  and  thereupon  received  the  money,  it  is  evidence  of  the 
payment  of  money  by  the  former.^  (a) 

1  Sulaton  V.  Norton,  S  Burr,  1235  j  Harding  p.  Stokes,  2  M.  &  W.  233  ;  Henalow 
e.  Fawcett,  S  Ad.  &  £].  61.  The  last  two  cases  were  actions  upon  the  itAtute  ;  bnt 
the  liuctriiia  is  that  of  tbu  comnian  law. 

'  Henslow  d.  Fawcett,  %upra,  per  Patterson,  J.,  and  ColeriJgi',  J. 

■  Rlg^  v.  Cui^nven,  2  \ii\a.  395  \  Comb.  d.  Pitt,  cited  Id.  9«S.    . 

'  SuLuq  v.  Norton.  3  Burt.  1233. 

•  Ibia. 


(a)  Under  the   Stata.   17  &  18   Vict  or  the  (^ft  by  individuals  of  their  promi*. 

&  102,  making  it  indictable   "topmoiise  Bory  uotas  to  the  county  »i;hool  companv, 

money  to  a  voter  in  order  to  iniluce  bim  as  aa  icducsment  to  tlie  voters  to  vote  m 

to  vote,"  ft  proaiisa  to  a  voter  of  his  trav-  favor  of  a  remoyal  of  the  county  eeat,  U 

elling  expensea,  ou  condition  that  he  will  not  bribery  within   the  weamng  of  the 

come  and  vota  for  the  promisor,  is  critni-  Iowa  Code.     Uisboa  v.  Smith,  10  Iowa, 

nal ;   but  such   a  promise   witbouC  auch  212. 

condition  ii  not.     Cooper  o.  Slade,  36  Eng.  It  U  suggested  in  the  foregoing  casa 

Law  &  Eq.  l32.  that  the  offer  muat  be  intended  to  affect 

Tlie  offer  to  fiimisfa  land,  bniMings,&c.,  tlie  pcrfomiBace  of  a  legal  duty,  and  not* 

or  to  build  a  bridge  between  two  t«wiia,  mere  taonX  duty. 


ovGoo<^lc 


PAHT   v.] 


BURGLART.i 

§  74,  Daflniuon.  Thia  offence  is  usually  defiued  in  the  words 
of  Lord  Coke,  who  aaya  that  a  burglar  is  "  he  that,  by  nighty 
hreaketh  and  entereth  into  a  manaion-houte,  with  intent  to  commit 
a  felony"  '  Evidence  of  all  these  particulars  is  therefore  neces- 
sary, in  order  to  maintain  the  indictment. 

§  75.  Time.  In  regard  to  the  fVme,  the  malignity  of  the  oifence 
consists  in  its  being  dune  in  the  night,  when  sleep  has  disarmed 
the  owner,  and  rendered  his  castle  defenceless.  And  it  is  night, 
in  the  sense  of  the  law,  when  there  is  not  daylight  {_crepu»culum 
or  d'.luculum]  enough  left  or  begun,  to  discern  a  man's  face 
withal,  (o)    Theiight  of  themoonha8norelatioutothecrime.^(6) 

*  The  form  of  «n  indietmBiit  for  burglary,  at  comniou  law,  is  ks  folloff*  :  — 

The  jururs(&c.)<   Upo"  their  oath  present,  that  {naming  the  primver),  lata  of , 

on ,  about  the  hour  of ,  in  the  nij^ht  of  the  eome  <Iay,  with  lorce  anJ  arnia, 

at ,  in  the  cunnty  aforesajil,  the  dwalliiiK-house  of  one [numi-ng  the  ocevpiint}, 

thuTK  sitiuii^,  fi^luiiiouEly  and  burglariously  did  break  and  enter,  with  intent  the  goods 
»Qil  uhattels  of  the  «aiil  (oecupaiU),  in  the  aaid  dwelling-honse  then  and  there  being, 
then  aud  there  felouionsly  and  burglariouKly  to  steal,  take,  and  carry  away  U/  gaSl 
tocre  attually  ttolen,  add  a>  follows:  and  one  {lure  dtacribe  Ihe  gco-la,  atlrgnig  the  valve 

of  each  articU),  of  the  ralue  of dollars,  of  the  gtioda  and  chalti^fs  of  the  sitid 

[oeeayanl),  in  ibe  dwelling'houso  aforeeuid  tlien  and  thci-e  being  found,  llien  and  tliere 
in  the  same  duelling-house  fulouionaly  nnd  bui^larinnsly  did  steal,  take,  and  carry 
■way]  a^inst  the  peace  of  the  State  {nr  Commo  a  wealth)  aforesaid. 

*  i  Inst  63  ;  2  Rura.  on  Crimes,  5th  (Eng.)  ed.  1  ;  Wilmot  (Digest  of  tlie  Law 
of  Bun^tary,  p.  S)  defines  this  crime  as  follows  ;  A  burglar,  at  cnninon  law,  U  he  that 
br  nif{ht  felonionaly  hreaketh  and  entereth  into  the  ilwelling-honse  of  another.  There- 
fore, the  breaking  and  mtering  a  dwelling-honse,  with  intent  to  out  off  an  ear  of  an  in- 
babjlant,  is  not  a  felony  {Common wealth  o.  Keirell,  7  Mass.  247)  ;  nor  a  breaking  and 
entering,  with  intent  to  commit  adnltery  (State  v.  Cooper,  18  Vt.  551).  (r) 

*  *  Hi,  Coram.  221 ;  1  Halo,  P.  C.  550,  551  ;  Commonwealtll  v.  Chevalier,  7  Dane'i 
Ahr.  IM  ;  1  Gabbett,  Ctim.  Law,  169 ;  State  r,  Bancroft,  10  N.  H.  106. 

(a)  8™   Commonwealth   «.   Willinms,  will   support  the   indirfinent.      Com.  v. 

aCimh.  682.      In  Ma-asohusetts.  by  stat.  Cln^-er,  111  Mass.  S»6. 

1B47,  c  13,  Pnb.  Stat.,  c.  2H,  g  15,   the  (b)  Nor  the  light  from  artificial  lights, 

night-time  is  declarfd  to  I*,  in  nil  crimi-  aided  by  the  reflection   from  snow.     Stats 

nal  rases,  Iha  time  between  ona  hour  after  c,  Morris,  47  Conn.  179. 

annaet  and  one  honr  before  annrise.     It  (c)  Nor  is  a  breaking  and  entprlrg  a 

ninat   hs    proTpd    direntlj    or   indireetly  dwelling-honse  with   intent  to  have   nei- 

that  the  offence  was  Rommitted  in  the  nal  interconrse  with  an  unniflrriril  vrumsn 

nieht  8tateB.Whit,4Jonea,Uw(S.C,),  'therein.     Robinson  i-.  Slate,  63  Md.  Ifil  j 

,W9.     OnanindictmentchatKingbreaking  People  ».  Sotn,  53  Cnl.  412. 

■nit  entering  in  the  night-time,  proof  that  If  the  inrlii^tmeiiC  does  not  sufficiently 

tber^  was  breaking  through  a  brick  vanlt,  charge  a  felony,  without  stating  the  Talno 

bi-gnn  in  the  night-time,  thniicfh  not  com-  of  the  gnods  stolen,  the  Tnlue  must  be  al- 

pleted,  and  tbe  entry  made,  till  daytime,  legeil  to  be  suflifientlv  large  to  cotistitute 
areloDj.     People  v.  Murray,   8  Cal.  619. 
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B-jth  tlie  breaking  aud  entering  must  be  done  ia  tbe  uight-time; 
but  it  is  uot  essentia)  tliat  both  be  done  iu  tbe  same  nigbt.'  (a) 

§  76.  Breaking.  Tlie  breaking  of  the  liouse  may  be  actual^  by 
tbe  application  of  physical  force;  or  constructive,  where  au 
entrance  is  obtained  by  fraud,  threats,  or  conspiracy.  An  actual 
breaking  may  be  by  lifting  a  latcb  ;  mailing  a  bole  in  tbe  wall  ;^ 
descending  the  chimney ;  ^  (fi)  picking,  turning  back,  or  opening  tlie 
lock,  with  a  false  key  or  otber  instrument ;  *  removing  or  breaking 

»  IHale,  P.  C.  551;  2  Ri»9.  on  Crimes,  5th  (Eug.)  eO.  37  ;  1  Gabbstt,  Crim.  Law, 
176,  177  ;  Rei  b.  S.nith,  Rasa.  &  Rv.  ii7.  Tlie  breakiuj;  »t  s  •Uifrrent  period  from 
the  entering  must  uleariy  iihow  an  iutent  to  coaiiiiit  felony.  And  a  party  pmsriit  at  tiiB 
breakia^,  on  the  first  aiebt,  but  uot  prsnent  at  the  entering,  ou  thu  seu.inJ,  is  still  guilty 
of  tha  whole  offBoee.  Km  *.  Jordan,  7  C.  &  P.  482.  "  I  should  submit,"  says  Wit 
mot  (Di,!{.  of  the  Law  of  Itui'slary,  p.  9),  "  ttiat  a,  uoni  tiii^it  exist,  where  such  a  |iria- 
ciple  wuuit  work  gnat  injustice.  SupjioGe tliieves  to  bnsok  together, aud  be  dLiturlieii, 
or  find  a  rormidable  reaiatance  likely  to  bo  inado,  nad  separate,  l^viug  the  burglary  in- 
campleta,  aud  without  any  intention  of  resuming  operations,  and  the  uext  nigiit  soma 
of  tha  party,  unknown  to  the  rest,  make  an  « ntry,  tbis  noald  be  re[iu^uant  Xi  tha  cou- 
stituents  of  burglary,  which  rei]uirs  that  there  should  lu  both  a  breaking  nud  unteriug, 
and  that  one  without  tbe  other  renders  the  olfence  iuuoniplete.  Besidv^  iiiuiich  acai.;, 
there  woul.l  be  no  Ixiu  panitentiat,  which  the  indul^uuu  of  onr  Llw  atlowsi-vua  iu  tbe 
WCTTJt  offancM.  Again,  suppose  A  and  B  break  B  dwell  lug-house  on  a  certain  uiglit,  iii- 
teu  litig  OH  the  following  night  to  euter  ;  A  enters  aloiiu,  aud  unkuown  to  B,  in  the 
saoij  night,  hopin  j  thereby  to  gain  a  greater  share  of  tlie  plunder,  how  would  B  bj 
/MfitM/ii  efi/n:«w  to  that-ni^t  of  A  '  Or  anppasethat  A  and  U  brEak  a  dwelling-house  on  a 
certain  night,  iiiten.linj  on  the  followin,'  night  to  enter.  On  the  foUoiviiig  iitght  B 
alnne  enters,  and,  being  resisted,  uominiia  inurdor,  would  A  be  paHicepa  crtininu  in  the 
murder  t  Ou  tlia  whola,  it  is  aubmilted,  that  this  is  a  question  deserving  o(  further 
coniidemtion." 

>  1  Hale,  P.  C.  559  ;  2  Eist,  P.  C.  188.  See  1  Gabbett.  Crim.  Uw,  169-172;  State 
V.  Wilson,  Ci^e.  <S9  ;  B:x  v.  Jordan.  7  C.  t  P.  432. 

«  R-i  B.  Bcioe,  RjTj.  &  Ky.  *50. 

*  1  H.ile,  P,  C.  552  ;  2  Ruaa.  on  Crimea,  Sth  (Eng.)  ed.  S.  And  see  Pnjrh  v.  Grif- 
fitb,  7  Ad.  &  El.  821. 

(o)  By  atatnte  in  most  States,  the  same  ings  beside  dwfllinir-honsea.  t.  e.,  storw, 

acts  whiiih  would  eonstitnta  a  burglary  if  wareliouae';,   hams,    &.■:.,  and  bIw  to  rail- 

they  wars  done  in  tha  night  are  made  in-  road  can  and  steamboats,  eonal-hofits.  and 

diotable   and    punishable   if   done   in   the  vess^'la  generallv.      3pe  the  sUtut«  above 

daytime.       Crini.    Liw   and     Practice     of  referred  to,   n-i«m,   an.l  State  r.  Biahol>, 

California,  1331  (W.iite  k  Georgri,  g  IflO.  61  Vt.  287  ;  Hitirar  v.  Statf.  35  Ohio  St. 

T^  1*3  ;  General  SLatntea  of  Conne«icut,  268,     All  the  riiW  of  evid^nCT  in  other 

Beyiiion  of  ]87i,  title  21).  e.  4,  5  8  ;   Uws  respects    applic-abl^   to    tlie  erime  of  bnr- 

of  Delaware,  1871.  o.  123,  S  10,  p.   772;  glary  are  applicable    to   these    sUtutory 

Coda  of  Georgia,  ISii,  g  1136.;  Cjmpiled  crimes,  and  these  statutes  dn  not.  in  een. 

Iaws  of  Kansas,  1379,  H  1793-1802  ;  Be-  enil,  abrogate  the  common-law  crimp    but 

Tisod  Statutes  of  Kentocltv,  vol.  2,  n.  382  ara  extensions  of  it,  or  affoH  Rumnlative 

(3tinton'9  ed.} ;  BjvIsihI  Statutfls,  M^iine-,  remedies.  State  v.  Branhnm,  13  S.  C.  389. 
;■  7*5  8(1857);  Pub.  Stat.  Mass,  c.  213.  (*)  An  entry  at  nieht,  ihrouirh  aehim- 

JS  10-18  ;  Revise.!  Code  of  Maryland,  art.  ni-y,  into  a  log^abin,  in  which  the  proso- 

72, 3  35 ;  Oensral  Laws  of  Nnw  Hampshire,  ciitrii  dwells,  and  stefllinR  goods  therein, 

g  628   (1873)  ;    Revision   of  N-w  J-raev,  will     eonstilnte     hurRlary.    althoUEh    the 

vol.  1,  p.  214  :  Penal  Code  of  Sew  York,  chimney,  made  of  logs  and  sticks,  mav  h« 

c.  li. ;  R,..yisea  Stitiltes  of  Ohio,  §5  6835-  iu  a  stale  of  decay,  and  not  more  than'five 

40;  Rrightley's  Purdon'a  Digest,  Pennsyl-  and  ft  half  fret  high.     {Pearson.  C.  J.,  dis- 

vania,  p.  353.     The  crime  of  feloniously  s-ntini.     State  o.   Willia,   7  Jonas,   Uw 

breikingand  entering  has  also  been  cen-  (N'.  C),  190. 
enily  extended  by  statute  to  other  baild- 
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a  pane  of  glaas,  and  inserting  the  band  or  even  a  finger ;  ^  (a)  pulling 
up  or  down  an  unfastened  sash;^  removing  the  fastening  of  a 
window,  hy  inserting  the  hand  through  a  broken  pane;'  pushing 
open  a  window  which  moved  on  hinges  and  was  fastened  by  a 
wedge ;  *  breaking  and  opening  an  inner  door,  after  having  entered 
tlirougli  an  open  door  or  window;*  or  other  like  acts;  and  even 
by  escaping  from  a  house  by  any  of  these  or  the  like  means,  or 
by  unlocking  the  liall-door,  after  having  committed  a  felony  in  the 
house,  though  the  offender  were  a  lodger*  (J)  Whether  it  would 
be  burglary,  in  a  guest  at  an  inn,  to  open  his  own  chamber-door 
with  a  felonious  intent,  is  greatly  doubted.'  The  breaking  must 
also  be  into  some  apartment  of  the  house,  and  not  into  a  cup- 
board, press,  locker,  or  the  like  receptacle,  notwithstanding  these, 
as  between  the  heir  and  executor,  are  regarded  as  fixtures.^  It 
must  also  appear  that  the  place  through  which  the  thief  entered 

1  Bex  V.  Vtav'a,  Rubs.  &  Ry.  49S  ;  Hei  v.  Perkea.  1  C.  &  P.  300 ;  Bc^ni  v.  Bird, 
9  C.  Ii  I'.  iA.  Su  puttEDg  tli«  Li-od  out  of  ihe  skylight  is  n  sufficieut  breaking  out. 
Bex  E.  U'Kcaniey,  Jcbb,  SB. 

'  Sex  I.  HHiiie^,  Bliss.  &  K;.  451  ;  Rfi  r.  Hvnms,  7  C.  &  P.  441  ;  Ftanco  v.  State, 
42  TeXM,  27B.  So  ii  cuttiii);  and  ttarii.g  doivn  a  netting  ol  twiue,  naili'il  ovfr  na 
o)wu  Kimlow.  Cuiuniouwailtli  v.  SiVeyheueau,  S  Pick.  354.  Sec  Uuuter  v.  Cuiumon- 
»<4lth,  TCratt.  041. 

)  K<ix  B.  KobiDBon,  1  Moody,  C.  C.  327.  And  am  Hn  r.  Bailpv,  Kurs.  &  Br.  341. 
BreakinK  oi^eu  a  Khnlter-boi  adjoiuiug  the  wiiidow  wu  held  nu  burglary,  ilex  i>. 
Piine,  7  C.  *  P.  136. 

•  Rex  u.  Hoil,  Kuss.  k  Ry.  355. 

•  Rex  t.  JohiiBon,  2  East,  P.  C.  488. 

•  Eegina  d.  Wheeliion.  8  C.  4  P.  747  ;  Bel  o,  Lawrence,  4  C.  &  P.  231.  'Whether 
laiaiDg  a  trap  or  flat  daor,  nbiuh  in  kept  down  by  its  nwii  weight,  Ja  ■  sufficient  break- 
ing or  the  houae,  is  a  question  upon  n-tiich  there  has  t>eeii  sonie  diveraity  of  opinion- 
See  1  Boa*,  on  Crimes,  5th  (Eng.)  ed.  Q  ;  1  Enle,  P.  C.  5S4.  In  Rexr.  Rrown,  2  East, 
P.  C.  487.  in  1780,  Buller,  J.,  held  that  it  was.  In  Bex  v.  Calkn,  Russ,  &,  Ry.  157, 
in  1809,  the  point  was  rewrred  for  the  consideration  of  the  twelve  judjtes,  anil  they 
were  eqnallT  AWiifA  upon  iL  And  in  1830,  in  Rex  v.  Lawrence,  4  C.  &  P,  231.  it  was 
lield  br  Boiland,  B.,  to  Iw  not  aiifBcipnt.  In  this  last  ruse,  that  of  Hex  d.  Bronn  was 
referred  to.  Rex  t.  IjiwrentT  seems  to  hare  been  overruled  by  Rex  r.  Russell,  1  Mondy, 
C.  C.  377,  where  it  was  held  that  lifting  up  the  flnti  of  a  cellar,  which  whs  kept  donn 
by  ita  own  weight,  ia  a  sufficient  breaking,  although  anoh  flan  may  have  been  occasion- 
ally fairtencl  by  nails,  but  was  not  so  faslened  at  the  time  the  entry  was  made.  He- 
inoViiif;  loose  planks  in  a  partition  wall,  the^  not  being  fixed  to  the  freehold,  has  been 
]ielil  not  a  breaking.     Common  wealth  c  Trimmer,  1  Mass.  4TS. 

'  2  Ea.rt,  P.  C.  488  ;  1  Hale,  P.  C.  5U. 

•  Foster.  109  ;  2  East,  P.  C.  489.  Thia  point  seeme  never  to  have  been  solemnly 
d»Hded.  Wilmot  au(:K*sta  aa  a  reason  why  aacb  n  hrpaking  should  not  be burglarions, 
that,  aa  a  general  principle,  the  nctnal  breaking  of  the  dwelling-honBa  has  reference  to 
the  entry  at  common  law,  and  to  the  escape  of  the  intruder  by  hrenkinfr  out  under  the 
■tatutc.  Whereaa  the  hreakinff  of  a  enriboard  ii  a  distinct  ami  independent  act.  This 
qacBtion  ia  fiillv  dis<:u<«ed  in  Wilmot,  I)ig.  of  the  Law  of  Burglary,  pp.  30-35.  And 
•ee  Stat«  o.  Wilson,  Coxe,  439,  441. 

(a)  Beraoring  a  fating  from  a  store-  {h)  A   breaking  may  b#   by  fire,  and 

boTue.  Com.  v.  HmcB,  I  Ky.  L.  i.  Dec.  burning  a  hole  thrnach  which  to  escape 
p.  29S  ;  3  Crim.  Ii.  Ma]g.  p.  251.  from  a  prison.     Luke  v.  Sute,  49  Ala.  SOk 
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was  tjlosetl ;  for  if  he  entered  through  a  door  or  window  left  open 
by  the  carelessness  of  the  occupant,  it  is  not  burglary.^  (a) 

§  77.  Sama  subjaot.  The  offeuce  of  breakiDg  the  house  is  also 
eonatruetivelif  committed,  when  admission  is  obtained  by  threats, 
or  by  fraud ;  as,  if  the  owner  is  compelled  to  open  the  door  by 
or  opens  it  to  repel  an  attack,  and  thieves  rusli  in;'  or,  if 
:bey  raise  a  hue  and  cry,  and  rush  in  when  the  constable  opens 
:he  door;'  or,  if  entrance  is  obtained  by  legal  process  fraudu- 
.ently  obtained ; *  or,  under  pretence  of  taking  lodgings;*  or,  if 
lodgings  be  actually  taken,  with  an  ultimate  felonious  intent;" 
or,  if  the  entrance  is  effected  by  any  other  fraudulent  artifice  ;  or, 
if  the  house  be  opened  by  the  servants  within,  by  conspiracy 
with  those  who  enter.' 

§  78,  Datr7.  There  must  be  some  proof  of  actual  etUrt/  into 
the  bouse;  but  it  is  not  always  necessary  to  show  au  entrance  of 
the  person ;  for  if  the  intent  be  to  commit  a  felony  in  the  steaU 
ing  of  goods  in  the  house,  the  insertion  of  any  instrument  for 
that  purpose,  through  the  broken  aperture,  will  be  sufficient  to 
complete  the  offence.  But  if  the  instrument  were  inserted,  not 
for  the  purpose  of  abstracting  the  goods,  but  for  the  purpose  of 
completing  the  breaking  and  thereby  effecting  au  entrance  to 
cjmmit  the  intended  felony,  it  is  not  sufficient.  Thus,  to  break 
the  window  or  door,  and  thrust  in  a  hook  to  steal,  or  weapon  to 
rob  or  kill,  is  burglary,  though  the  hand  of  the  felon  be  not  within 
the  liouse ;  but  to  thrust  an  auger  through,  in  the  act  of  effecting 
an  entrance  by  boring,  does  not  amount  to  burglary.*  (ft)     So,  if, 

'  3  Tint.  81  ;  1  HiU,  P.  C.  6Sl,  B53  ;  SUte  o.  Wilwn,  Co«,  *89  ;  2  Rnss.  on 
Crim.'S,  Sth  (  Etik.  )  eii.  2 ;  B«  v.  Lawis,  2  C.  4  P.  628  ;  Box  v.  SpriggB,  1  M.  »  Rob. 
837  i  State  B.  Bjou,  IS  Irei.  2li. 

»  2  Ei«,  P.  C.  188.     Seo  3Ute  ».  Henry,  9  Ired.  463. 

*  Ibid.  i3S. 

*  Beic.  Farr,  J.  Kelyng,  48:2EMt,  P.  C.  486  ;  2  Rum.  onCrimp*,Bth  (EngOw!- 3. 

*  Ihiil.  "  IliLd. 

'  2  Eut,  P.  C.  488.  And  it  ia  bnrftUnr  in  botb.  Bei  v.  Connroll,  Id.  ;  g.  c.  2 
Stra.  831 ;  2  Ross,  on  Crimes,  5th  (Ena.)  ed.  6  ;  1  Rabbett.  Crim.  Uw,  173  ;  Rejiinm 
».  Jobnion,  1  Car.  k  Msrehm.  213.  But  if  the  «arvant  ii  filthfal,  and  intended  only 
to  autrap  the  thief,  it  is  not  a  bDrttUrionB  Mitry.     Ibid. 

'  2  East,  P.  C.  190  ;  lUi  v.  Hughes,  1  Lesoh,  C.  C.  <lth  ed.)  108 ;  Rai  o.  Rnst  1 

(t)  Entering  an  open  door,  and  brtsk-  horea  a  hole  with  an  anger  through   tha 

Ing  out  at  anothar  door.  ii  not  "  breakint!  fl™f  of  a  corn-crib,  so  that  the  corn  nina 

and  enterinn  into."     White  «.   State,  51  thmnfth  the   bole  into  a  asuk,  which  he 

Oa.  235.  then  feloniously  takes  airaj.     Walker  d. 

_  {!>)  So,     nnder   the   extension   of   the  State,  63  Ala.  49.     Lifting;  a  window  by 

crime  by    atRtnte,   irhich   inclmlea   other  bo  placinn  the  hiind  that  the  finjien  rmch 

SlasBs  besides  dwelling- houaea,  it  ii  a  suf-  the   inside   of  the  window   ii   an  entry. 

eient   proof  of  breekincc  and  ent«rinf(  if  Fiauco  n.  StatAi  12  Tex.  370, 
It  is  proved  that  one,  with  intent  to  item]. 


ovGoo<^lc 


PART  Y.]  BUBGLABT.  108 

after  breaking  the  house,  the  thief  sends  in  a  child  of  tender  age 
to  bring  out  the  goods,  he  is  guilty  of  bui^lary.' 

§  79.  DiraiUng-taoiia*.  The  building  into  which  the  entry  is 
made  must  be  proved  to  be  a  manaion  or  dwelling-house^  for  the 
habitation  of  man,  and  actually  inhabited,  at  the  time  of  the 
offence.  It  is  not  necessary,  however,  that  the  inhabitants  be 
within  the  liouse  at  the  moment ;  for  burglary  may  be  committed 
while  all  the  family  are  absent  for  a  ni^t  or  more,  if  it  be  animo 
revertendi.*  (a)  But  if  the  owner  or  his  family  resort  to  the  house 
ooly  in  the  daytime,  or  if  he  employ  persons  only  to  sleep  there, 
who  are  not  of  his  family  nor  in  his  domestic  service  and  employ- 
ment, though  it  be  to  protect  the  property  from  thieves,  this  is 
not  sufficient  proof  of  habitancy  by  the  owner.*  Nor  does  habi- 
tancy  commence  with  the  puttii^  of  furniture  into  the  house, 
before  the  actual   residence  there  of  the  owner  or  his  family.' 

Moody.  C.  C.  188.  Whether  the  set  of  discharKJiiK  •  Imllet  into  the  bouse,  with  intent 
to  kill,  is  n  barriarioiu  eotrv  into  the  hoaaa,  is  donbt«d.  Lord  Hale  tlionght  it  was 
not  1  Hale,  P.  U.  666.  feeije^nt  Hawkins  statrs  it  m  an  examiile  of  a  toint  nit  live 
entry.  1  Hawk.  P.  C.  e.  88,  f  11.  And  Mr.  East  thinks  it  dillitult  to  distinguish 
between  tliia  cftse  and  that  of  an  instrument  tlinist  through  a  window  for  the  iiurfose 
of  cominitting  a  felony,  nu!ess  it  be  that  the  one  instrument  ia  held  in  tlid  hatid  at  the 
time,  and  the  other  is  dischamd  from  it.  2  Eaht,  P.  C.  460.  See  1  Galjbftt,  Ciim, 
L»w,  17*,  176,  where  this  difference  is  uid  to  bo  imterial.  There  ia  a  distinction 
between  the  two  cuea.  It  is  sulmiitted,  aays  Wilniot  (Dig,  of  Law  of  Buralnr}',  fig), 
that  tb«  only  poeuble  way  in  which  the  diachar^ng  ■  loaded  gun  or  tiistol  into  tb« 
dwelling- house  from  the  outside  eonld  be  held  burglary,  would  be  by  laying  the  intent 
to  commit  felony  by  killing  or  wounding,  or  generally,  to  commit  felony  !  and  guare, 
•bether  the  hneking  and  entry  requisite  to  complete  the  burglary  would  b«  satisfied 
br  aucb  dischargK. 

1  1  Hale,  P.  C.  665,  B5fl. 

*  Bnrjilary  may  he  committed  in  ■  chnrch  at  common  law.  Begins  v.  Maker,  S 
Coi,  C.  C.  681  (1B4B|.  In  this  tuft,  Alderaon,  B.,  said,  "  I  take  it  to  be  willed  law 
that  bnrglary  may  be  committed  in  a  church,  at  ronamon  law,  and  so  held  lately,  on 
cirtnif  An  indictment  for  bui^Iarv  in  a  church  need  not  lay  the  offence  as  com- 
mitted in  a  dweilinghonuB  ;  it  should  charge  that  the  defendant  feloniously  and 
barvlariously  broke  and  entered  the  lariiib  church  of  tha  parish  to  uhich  it  belongs, 
with  intent.  4c.,  according  to  the  cirrumataneea  of  the  case.  2  Kast,  P.  C.  612; 
Vilmot.  Dig.  of  the  l*w  of  BurglaT,  198.  In  "ome  of  the  United  States,  the  otience 
ia  now  punished  by  statnte,  which  nuiUea  it  a  distinct  felony  to  break  and  enter  any 
cbnrch  or  ch»wl,  and  steal  any  chattel  therein.  Bnt  in  Ilegins  b.  Baker,  rupra,  Alder- 
■on,  B.,  ruled  that  tha  acta  of  "Parliament  which  parliculsrly  reUte  to  offencea  respect- 
ing  chnnihea,  do  not  deatrov  the  offence  at  common  law.  , 

•  1  Hale,  P.  C.  668  ;  4  Bl.  Comm.  MB  :  1  Gshbett,  Crim.  Law,  181, 162.  Breaking 
■  house  in  town,  wbii-h  was  shut  up,  while  the  family  were  sjiendtng  the  summer  m  tlie 
eonntrr  hai  hef^  held  bawlarv-     Commonweslth  c.  Brawn,  3  Bawie,  207. 

<  Ibid,  i  2  East,  P.  C.  497-409 ;  Rei  b.  FlannacBn,  Kuas.  ft  By.  187  ;  Bei.  v. 
I.Tona,  1  Leach,  C.  C.  (4th  ed.)  186 ;  Rex  p.  Fuller.  Id.  222,  n.  j  2  Ruas.  on  Criiiifa, 
Sth  (F.ng.)ed.  21-24. 

»  Rex  t..   Lyona,  1   Lewh,  a  C.  (4th  ed  )  186  ;  2  East,  P.  C.  4B7,  498  ;  Re»  v. 

(n)  Com.  r.  Bamev,  11  Cnah.  (Maas.)  teriws  a  structure  as  a  "building"   on 

479.      The    qnpBtion' whether    burglary  which  burglary  mav  he  committed,  in  Pee- 

ennld  be  committed  on  a  tomb,  was  fully  pie  d.  Bichardi,  108  N.  Y,  143, 
diaconed,  and  the  law  aa  to  what  cbamo- 
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N^eitber  will  the  casual  occupancy  of  a  tenement  as  a  lodging- 
place  suffice  of  itself  to  constitute  it  a  dwelling-house;  as,  if  a 
servant  be  sent  to  lodge  in  a  bam,  or  a  porter  to  lodge  in  a  ware- 
kow»e,  for  the  purpose  of  watching  for  thieves.'  But  the  actual 
occupancy  of  the  owner  will  not  alone  constitute  the  place  his 
dwelling-house,  unless  it  is  a  permanent  and  sul>Btantial  edifice; 
and  therefore  to  break  open  a  tent  or  booth  erected  in  a  fair  or 
market,  though  the  owner  sleep  in  it,  is  not  burglary.' 

§  80.  Same  subject.  The  term  "  mansion,"  or  "  dwelling- 
house,"  comprehends  all  the  outbuildings  which  are  parcel 
thereof,  though  they  be  not  contiguous  to  it.  All  buildings 
within  the  same  curtilage  or  common  fence,  and  used  by  the 
same  family,  are  considered  by  the  law  as  parcel  of  the  mansion. 
If  tiiey  are  separated  from  the  dwelling-house,  and  are  not  within 
the  same  common  fence,  though  occupied  by  the  same  owner,  the 
question,  whether  they  are  parcel  of  the  mansion  or  not,  is  a 
question  for  the  jury,  upon  the  evidence.'  And  here  it  becomes 
material  to  inquire  whether  the  apartment  or  building  which  was 
broken  had  a  separate  door  of  entrance  of  its  own,  or  was  ap- 
proachable only  through  the  common  door  of  the  dwelling-house. 
For  if  the  owner  of  a  dwelling-house  should  let  part  of  it  for  a 
shop,  and  the  tenant  should  occupy  it  for  his  trade  only,  without 
sleeping  there,  and  it  should  have  a  door  of  its  own,  distinct  from 
that  of  the  dwelling-house ;  here,  though  it  be  under  the  roof  of 

Thompion,  I  Leach,  C.  C.  (4th  ed.)  771  ;  1  Gsbbett,  Crim.  Law,  430,  But  see  contra, 
Cortii  II  in  wealth  d.  Brown,  S  Rawie,  207. 

>  Rex  c.  Smith,  2  Eant,  P.  C.  497  ;  Rex  e.  Brovn,  Id.  493,  497,  GOl. 

»  1  Hile,  P.  C.  667  ;  4  Bl.  Comin.  2i6. 

'  1  Hale,  P.  C.  55S,  66B  ;  3  IiiBl.  64  ;  1  Hawk.  G.  P.  c.  88.  S|  21-25  i  1  Gobbett, 
Crim.  lav,  173  ;  2  East.  P.  C.  492-^96  ;  Devoe  n.  ComtnODWeallli,  S  Me(.  {MasB.j 
325i  2  Buss,  on  CrimeB.  5th  (Erg. )  ed.  15-20  ;  Parkers  Case,  4  Johns.  424  ;  S;nle  a. 
Ginns,  1  Nott  &  M'C.  583  j  State  r.  Langford,  1  Dev,  253  ;  State  v.  Wilson,  1  Havw. 
242;  Statoi-.  TwJtty,  Id,  102;  Reic.  Westwood,  Riiss.  &Ry.  495;  Reii..  Chalkint'ld. 
334.  Thus,  an  out-lionse  within  an  encloant  yenl.  Iind  hecn  held  part  of  tlie  dweUing- 
houae  of  the  occupying  owner,  though  he  bus  nnotlicr  tenement  opening  into  liir  um* 
yani,  in  the  oocupacey  of  a  tenant  having  an  easement  there.  Rpi  v.  Walters,  Ry.  A 
M.  13.  8a,  a  permanent  building,  used  and  slept  in  only  during  n  fair.  Rex  D.  Smith, 
1  M.  &  Rib.  256.  So,  a  house  occupied  only  by  the  servants  of  the  owner,  the  burg- 
lary being  in  his  shop  aiijoining,  and  comnmnicating  with  the  house  by  a  tAp-door 
aul  ladder.  Rei  v.  Stock,  Russ.  &  By.  185  ;  B.  o.  2  Taimt.  339.  So,  a  building 
witbin  the  same  enclosure,  used  vith  the  dwelling-honse,  hut  accessihle  only  by  an 
open  passan.  Rex  v.  HaDCock,  Itusi.  &  Uj.  170.  Though  no  person  sleeps  in  such 
building.  Rex  v,  Gibson,  2  East,  P.  C.  S08.  Apartmenla  let  to  loilKere,  as  tenautB, 
are  the  dwelling-houses  of  the  lodgers,  if  the  ovner  do  not  dwell  in  the  same  house,  or 
if  the  lodger  has  a  separate  entrance  for  himself,  from  the  street ;  but  if  the  ownfr,  by 
himself  or  his  serranta,  occnpiea  a  part  of  the  same  hon^.  the  whnle  is  his  dwelling- 
house.  Rex  B.  Gibbons,  Rnr^  &  By.  422  ;  Rex  e.  Carrell,  2  Eaat,  P.  C.  600  ;  Rex  tr. 
Turner,  Id.  492 ;  Rex  r.  Martin,  Buss.  &  B;.  108. 
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the  mansion,  yet  it  U  not  a  place  in  which  burglary  can  be  com- 
mitted.' (a)  But  if  there  ia  only  one  common  door  of  entrance  to 
both,  it  is  still  part  of  the  dtvelling-house  of  the  owner  of  the 
mansion.'  (i) 

§  81.  Ownership.  And  in  regard  to  the  ownersJtip  of  the 
dwelling-house,  if  the  general  owner  of  the  mansion,  in  which 
he  resides,  should  let  a  room  in  it  to  a  lodger,  who  enters  only 
by  the  common  door,  and  his  apartment  ia  feloniously  broken  and 
entered,  it  ia  bui^Iary  ia  the  house  of  the  general  owner.*  But 
if  the  Iodger*B  room  has  a  aeparate  outer  entrance  of  its  own,  and 
no  other,  the  room  is  the  house  of  the  lodger.*  And  where 
rooms  in  a  house  are  let  to  severs.!  tenants,  who  enter  by  a  com- 
mon hall-door;  if  the  general  owner  does  not  inhabit  the  house, 
then  each  apartment  ia  the  separate  dwelling-house  of  its  own 
tenant,  (r?)  Such  la  the  case  of  chambers  in  the  Inns  of  Court, 
rooms  in  colleges,  and  the  like.'  If  two  have  tlie  title  to  two 
contiguoua  dwelling-houaes,  in  common,  paying  rent  and  taxea 
for  both  out  of  their  common  fund,  yet  if  their  dwellings  be 
separately  inhabited,  and  one  be  feloniously  broken  and  entered, 

»  1  Hale,  P.  C.  557,  668 ;  4  BL  Comm.  225  ;  J.  Kelyng,  8S,  8*. 

*  Btx  c.  GiUoD,  1  Leach,  C.  C.  (4tli  eii.)  3:^7 ;  2  Eaat,  P.  C.  507,  G08.  In  tbe 
caso  ofa  large  manufactory  in  the  centre  of  a  pile  of  buildings,  the  wings  of  irhich 
wpre  inhabited,  bat  vithont  any  communitation  with  the  munufactory  in  the  centrt^ 


B  held  Chat  burglary  conld  not  l>e  committed  in  the  latter  place,  though  the 
whole  iiilB  w»9  enclosed  within  a  common  fence.     Rex  o.  ERgington,  2  East,  P.  I.\  4B4. 

•  1  Hale,  P.  C.  S5fl  ;   i  B\.  Comm.  225  ;   2  East,  P.  C.  109,  COO  ;   Lee  a.  Ganxell, 
Cowp.  8 ;  J.  Kel.  8*. 

•  Ibid. ;  2  Rata,  on  CrimeB,  5th  (Edr.)  ed.  34, 

•  Ibid.  ;  2  East,  P.  C.   60S  ;    Evan^  i".  Finch,  Cro.  Car.   478  ;   Eei  d.  Rogers,  1 
Leach,  C.  C.  (4th  ed. )  89  1  2  Hale,  P.  C,  358. 

(a)  As  a  genenl  rule,  when  there  ia  bnrplary  in  the  room  of  a  gueat  at  a  hotel, 

interaal  communication  between  the  room  the  dwell ing.hooae  should  be  described  aa 

or  apartment  bmkeo  into,  and  the  room  or  that  of  the  landlord.     The  evidence  was 

bnilding  in  which  the  accoaed  is  charged  that  S.,  a  resident  of  Albany,  was  a  gueat 

to  have  feloniously  entered,  soch  entrr  is  at  the  Astor  Housr,  in  New  York,  that 

cnmpleted  by  entering   the  room  brolcen  a  room  had  been  asEiffned  him,  la  which 

into.    Com.  r.  Brace,  3  Cr.  L.  Mag.  p.  232;  he  slept,  and  of  which   he  had  the  key. 

1  Kf.  L.  T.  Dec  p.  298.  The  court  said,  in  such  a  case  the  dwelling. 

(*)  In  Peopls  P.  Snyder,  2  Parker,  C.B.  hoase  ia,  in   contemplation   of   law,   the 

(S.  Y.)  23,  it  was  hfld  that  burglary  may  dwelliog-bottse   of  the    landlord   and  not 

be  eommitted  in  a  shop  which  ia  under  the  of  the  guest,  and  actual  residence  by  an 

aameroof  with,  and  nearlysnrrounded  by,  owdpt  is  not  necessary  to  constitute  the 

monu  occupies   by  the    family,   thongh  house  his  dwelling-house ;  but  where  the 

there  he  no  communication  from  the  lat.  house  ia  occupied  by  a  servant,  as  the  house 

tvr  to  the  former,  withoot  going  out  of  of  the  tnaster  and  in  his  master's   bnsi- 

doon.  neas,   it  is  the   master's   dwelling-house, 

(t)  Praple  V.   Baah,   S  Parkrr,  C.   R.  and  au  indictment  for  bnrglarioua  entn 

662  ;  Mason  v.  People,  28  N,  T.  200.     It  must  so  describe  it ;   and  the  same  rule 

*raa  held  in  People  d.  Rogers,  IS  W.  Dig.  applies  to  the  room  of  a  gurnt  st  a  hoteL 

1 47,  by  the  New  Torit  Court  of  Apneala,  It  may  ho  donhted  whether  this  rule  would 

that  ill  an  indictment  for  attempting  a  be  general] j  followed. 
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It  is  barglary  in  the  dwelliag-houae  of  the  occupant  of  that 
one  only,  and  not  of  both;  but  if  in  such  case  the  occupancy 
also  is  joint,  tlie  entrance  for  both  fainities  being  by  the  »ame 
common  door,  it  is  the  dwelling-house  of  botli.'  In  all  these 
cases,  tlie  offence  must  be  laid  accordingly,  or  the  variance 
vill  be  fatal,  (a) 

§  82.  Intent.  The  feloniout  intent,  charged  in  the  indictment, 
is  sufficiently  proved  by  evidence  of  a  felony  actually  com- 
mitted in  the  house;  it  being  presumed  that  the  act  was  done 
pursuant  to  a  previous  intention.'  (i)  If  none  was  committed, 
then  the  '  intent  to  commit  the  felony  charged  must  be  dis- 
tinctly proved.    And  it  is  not  necessary  that  it  be  a  feiouy  at 

1  Hax  D.  Janss,  2  Leach,  P.  C.  (1th  ed.)  587  ;  3  Eut,  P.  C.  SM. 

^  1  Hule,  P.  C.  Seo.  Hut  tha  actual  commuaion  of  Moay  ia  tlie  bouw,  s^y*  Wil- 
mot  (Dig.  of  the  I^w  of  Burglary,  p.  11),  is  uot  coacluiire  proof  tliat  ths  enUy  wai 
nude  with  intent  to  coatmit  that  feiouy.  Uinler  mi^t  ensuis,  where  there  existed 
ouly  tbe  intent  to  steal  ;  or  a  person  might  open  a  door  and  enter  to  commit  a  treiipaM, 
or  to  recover  hia  own  proiierty,  and  aJterwardu,  on  an  oi>portuuity  otfenid,  commit 
larceny.  In  the  first  iuatance,  linwever,  he  who  should  commit  muiiler  would  not  bo 
eiuused,  on  account  of  un  entry  with  no  socli  intention  ;  for,  as  East  naya,  "  It  ia  a  cen- 
eral  rule,  that  a  man  who  comtoiU  one  sort  of  felony,  in  attempting  to  commit  another, 
cannot  eicoae  himself  upon  Che  ground  that  he  did  not  intend  the  coniniiaiiou  of  that 
particular  affaoce."  A  Berraat,  who  wa»  eatruatod  by  hi»  master,  aold  guodn,  and  con- 
cealed tbe  money  in  the  bouan  ;  and  after  he  waa  disch^rgiid  from  the  service,  broke 
the  hooae,  and  took  the  money  which  he  hod  concealed.  This  was  boldeu  to  be  no 
burgLkry,  because  the  Ant  taking  of  the  money  was  uot  felony,  but  only  a  breach  of 
trust.  "  Although  the  money  waa  the  inaalsr'a  in  right,  it  woa  the  servant's  money  in 
possesnion."  The  aubsaqufut  entry,  thenifore,  waa  oul;  a  tteepaia.  2  tlaat,  P.  C,  GIO  ; 
1  Ruaa.  by  Qreaves,  S33  ;  L  flllower,  S3. 

(a)   The  alle^tion  of  owiierahi[>  of  a  any  evidenue  which  would  be  admiaaible 

lailrmui-car,  which   has   baen  feloniously  on  a  trial  for  that  larceny,   to  prove  the 

entered,  maybe   supported  by  proof  that  fact  of  the  larceny,   seems  admissiblfl  to 

it  was  on  the  track  of  the  railroad  com-  prove  the  same  fact,  when  it  is  a  n-levant 

pany,  attached  to  its  train,  and  in  its  pos-  fact  in  a  trial  fur  burglary  ;  and  this  ha«  - 

■ession,  occupancy,   and   control,  though  been  held  in  many  cases.    Stat^  b.  Biahop^ 

■uch  company  ia  not  the  real  oifner.    State  61  VL  287  ;  SUte  o.  Suell,  4fl  Wis.  62*  ! 

«.  Parker,  IB  Njv.  79.  Neubmndt  v.  State,  9  N.  W.  Rep.  p.  824  ; 

(i)    it   has  been   said  by  courts   and  People  b.  Ah  Sing,  8  P«p,  C.  L.  J.  p.  40  ; 

taI^wntera,  that  the  possession  of  stolen  People  v.  T^thfrington,  3  Crim.  L.  M«|t. 

goods,  which  wei-e  the  (riiits  of  a  barglary,  p.  418.     The  strongest  oppnuition  nn  thit 

baa  no  tendency  to  prove  the  commi-Biou  point  is  in  Michigan,  where  it  is  aiiid  that 

of  the  crime  of  biirglarv.      But  in  one  as-  such  possnision  has  no  t<>ndency  to  pm»e 

pect  of  the  case  it  is  liiffienit  to  sea  how  the  burglaiT.     Stnart  v.  People,  42  Mich. 

inch  evidence  could  be  rejected  on  a  trial  266.     But  in  most  of  the  cases  when-  this 

for  burglary.     As  Mr.  Greenleaf  states  in  ruling  has  been  given,  the  evidence  offered 

the  telt,  the  felonious   intent  charged  in  was  such  as  would  not  have  been  admissl- 

the  indictment  is  sufficiently  proved   by  ble  on  a  trial  for  Isrceny.     As  bas  been 

evidenoa  of  a  felony  actually  committed  said  in  that  regard,  the  possession  mast  b« 

in  the  honse.     If,  then,  the  commission  of  raxnl  and  nnerplaiTKii,  before  it  will  snp- 

tbe  felony  msy  ha  proved  (and  when  the  port  an  inference  of  guilt ;  and  what  will 

charge  Is  of  breaking  and  entering  with  in-  constitnle  aneh  mnt  fnaseMion  is  a  qne*. 

tent  to  commit  larceny,  the  commission  of  tion  for  the  court.     8°e  ante,  jj  31-3^ 

larceny  must  be  the  fact  to  be  proved),  and  notes,  and  vol.  i.  {  SI. 
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common  law ;  for  if  the  act  haa  been  created  a  felony  hy  statute, 
it  is  Bufficient'  (a) 

§  88.  Tim«.  The  time  of  the  breaking  may  be  mferred  by 
the  jory  from  the  circumstances  of  the  case ;  as,  for  example, 
if  the  goods  stolen  were  seen  in  the  house  after  dark,  and  at 
daylight  in  the  morning  were  missing.*  (6)  And  the  faet  c(f 
breaking  a  cloMed  door  may  also. be  inferred  from  evidence  that  it 
was  found  open  in  the  morning,  and  that  marks  of  violent  forcing 
vere  found  upon  it' 

■  2  Eut,  C.  C.  611  ;  Wilmot,  Dig.  of  the  Law  of  BurglKry,  IS. 
*  SUte  V.  Bincrolt,  10  S.  U.  10&. 

■  Couuuouwealtb  «.  U«rri)l,  Tbacber's  Crim.  Cues,  1. 

(a)  On  tba  tri*1  of  «d  lofonuAtiou  for  the  nfonl  to  •dmit  this  evidence  iritl  1m 

Inrglaiy,  which  charges  that  tbe  breaking  hv\i  to  lie  error.     Hobmson  a.  StxM,  S3 

•ad  enleriDg  were  with  intent  to  steal  the  Md.   161.      Cf.  People  v.   Soto,   tS   Cal. 

good*  of  B.,  sucb  particular  intent  most  412. 

be  urored.     But  tLia  intent  ia  proved  by  The  intent  with  which  one  charged  with 

evidence   that   perBona!  pra]i«rty  of  C,  a  burglary  entered  one  store  may  be  shown 

boatder,  left  in   B'a  aaluon   or  bar-room  by  proof  tending  to  show  a  felony,  com- 

during  the  night,  while  the  boarder  was  mitted  by  him  at  the  same  time,  in'  an  ad- 

■leepiug  in  some  other  |>art  of  the  boose,  joining  Blore.    Osborne  v.  Ptvple,  2  Parker, 

was  in  tbe  aulual  poaseiuiion  of  B  during  C.  R.  {ft.  Y.)  G83  ;  utile,  S  19. 

that  time,  and  that  tbe  intent  of  the  pn»  In   New  York,  it  ia  not   neeewary  to 

ouer  was  to   steal   this  property.     Ken-  apecify  in   the   indictnii-nt  whst  kin'd  of 

brandt  r.  State.  9  N.  W.  Kep,  p.  S!4.    But  felony  was  intended.     Mason  v.  People,  2S 

if  B.  bad  no  title,  coatody  or  iiosKssion  of  N.  Y.  Ct.  An.  200. 

the  property  of  C,  proof  of  such  an  entry  {b]  The  followinf;  facta  were  held  suf- 

andfelonrwill  notaiipport tbe  indictment.  Ecient  evidence  tliat  the  enti?  was  in  the 

Com.  e.  Hnoi«,  130  Mass.  IS.     The  com-  night-time  :  tbe  defendant  was  found  in 

misaion  of  the  felony,  and  thus  tbe  intent  possession  of  goods  recently  stolen  from  ■ 

of  the  barglari  may  be  proved  by  evidence  tailor'a  shoi<,  and  made  contnidicrDry  stata- 

that  the  stolen  property  was  fonnd  in  the  ments  of  tbe  nTanner  by  which  be  got 

recent  and  noexplainea  possession  of  the  them,  snd  was  also  in  possession  of  a  key, 

dfrendant,  jaet  as  lareeny  may  be  proved  ftesbly  filed  down  so  as  to  fit  the  door  oi 

"■"■■"  the  shop  ejBctly,     The  goods  stolen  wer« 
in  tbe  shop  at  dusk  when  tbe  tailor  locked 
the  door,  and  vhen  the  tailor  returned  at 
iae  they  were  gone,  and  no  window  or 

_           ,  T  mode  of  access  to  the  shop  was  open 

«imlra,  Stnart  v.  People,  42  Mic'^.  '2GS.  or  broken   into ;   and  the   inference  was 

Where  no  felony  has  been  actually  com-  thns  raised  that  the  thief  must  have  gone 

mitted,  the  prisoner,  indic'tei!  for  breaking  in  by  the  door  during  the  night.    Smith 

and  entering  at  night  with  intent  to  iileal,  v.  State,  S2  Ga.  6S3.     Cf.  Blown  v.  St*t^ 

may  offer  evidence  to  ahnw  that  be  broke  S9  Ga.  4G6. 
in  with  aDiuB  intention  not  felonious  ;  and 
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CHEATING. 

§  84.  Indlotabla  obsatbig.  The  indictment  for  this  offence,  at 
common  law,  must  show,  and  of  course  the  prosecutor  must 
prove,  first,  that  tlie  offence  was  of  a  nature  to  affect  not  only 
particular  individuals,  but  the  public  at  large,  and  affainst  which 
1  prudence  and  care  are  not  ntfieient  to  guards  {a)     Hence 


'  ThU  Via  stated  by  Lord  ManaHeld  as  iaiiispenublj  necmsary  to  reuder  tlie  oT- 
fenca  iDdiutaUe.  See  Rti  v.  WheuCly,  2  Burr.  1135  ;  1  L<«iiiug  Criia.  Cases,  1 ; 
cited  vrith  approbatioD  by  Lord  KeDyun,  as  BHtablishiug  the  true  luunda  bt^tween  frauds 
which  are  aud  are  uot  iDdktubla  at  caninioa  law.  Id  &ex  v.  Uni,  6  T.  R  bflS.  And 
sea  3  Cliitty,  Crim.  Lan,  2d  ad.  U91 ;  Cross  v,  Peters,  1  Oreeiil.  3S7,  per  Mellro, 
C.  J.,  People  V.  Stone,  S  Wend,  182 ;  SUte  c.  Juatice,  2  Dev.  199 ;  SUte  d.  SCroU,  1 


(i)  In  addition  to  the  uoiDinon-law  ■bitement  of  what  a  false  pretence  is,  und?r 
ofL-iii;rs  which  are  described  bj  the  author  the  stntutea  ;  "  The  oaly  question  pre- 
in  this  section,  there  are  in  miut  Status  seiited  by  thiii  record  is,  whether  tbe 
statutory  provisioiw,  by  which  one  who  indictmaot  sets  forth  au  indictable  of- 
iaducea  another  to  part  with  hia  prop,  fence.  It  contains  two  counts,  in  each  of 
erty  by  means  of  /alte  prelencei,  is  sub-  which  the  dereoJaiit  U  charged  with  cheat- 
jected  to  panishmeat.  In  these  cases  ins  by  faUe  pretences.  The  particular  act 
no  injury  to  the  public  at  lut^e  is  neces-  alleged  was  the  procuring  of  the  proseca- 
sary.  The  general  scope  of  such  pmvisioos  tor's  indonement  of  the  defendsat  s  prom- 
is  wall  illustrated  by  the  Englisb  statute,  issoi^  note,  and  the  false  pretence  charged 
24  &  25  VtcC.  0.  96,  9  8S,  which  in  sub-  connidted  in  representing  to  the  prosecutor 
stance  enacts  that,  whoever  nhsll  by  any  that  he  would  use  the  note  so  indnrant  to 
false  pretence  obtain  from  any  other  [ler-  lake  up  and  cancel  another  note  of  the 
Bon,  any  chattel,  money,  or  valuable  se-  same  amount  then  about  maturing,  and 
curity,  with  intent  to  defraud,  shall  be  upon  which  tile  prosecutor  was  liable  as 
guilty  of  a  raisderaeanor  ;  with  a  proviso  indorser.  In  other  words,  the  note  was 
that  if  at  the  trial  he  shall  be  found  to  Risen  in  renewal  of  another  note  of  like 
have  obtained  the  property  in  such  a  way  amount,  and  the  indictment  charges  thai 
aa  to  be  guilty  of  larceny,  he  shall  not  be  the  defendant,  instead  of  nsinR  it  for 
acquitted  of  the  misdemeanor  on  that  ac-  this  purpose,  as  he  promised  to  do,  pro- 
count,  but  shall  not  be  subseijuently  prose-  cured  it  t/i  he  discountAd,  and  used  a 
cuteil  for  larceny  on  the  same  facts ;  and  portion  of  the  proceeds  for  other  pnr- 
also  a  proriao,  tnat  in  alleging  the  Intent  poses. 

to  defraud,  no  Darticular  person  intended  "  A   false  pretence,  to  he  within  the 

to  lie  dofraudHd  need  be  named,  and  no  statute,  must batheassertion ofan existinn 

ownership  of  the  chattel,  4,-.,  need  be  al-  fact,  not  a  promise  to  do  some  act  in  the 

lege<l.     A  similar  statute  covers  the  fraud-  future.     The  man  who  asserts  that  he  is 

ulently  procuring  the  signing  and  indorse-  the  o  '       ' 


I  paper.     See,  on  this  one  that  is 

subject,  Husi.  on  Crimps,  6th  Eng.  ed.  rol.     But  a  meu  ._ ,.         „  ... 

ii.  c.  32  ;  and  see  the  Pen  nay  Iranian  stat-  another  and  a  very  different  atlair.     That 

ute,  act  of  March  81,  I860  ( Pamph.  L.  410,  occurs  when  a  man  fails  to  pav  his  note. 

S  111).     The  opinion  of  Paxson,  J.,  in  It  is  true  Chief  Justice  f?ihaon  doubted. 

Com.   V.   Moore,  8  Crim,   L.   Matt,    838,  in  Com.  v.  Btiniick,  2  Pa,  St.  Ifl4,  whether 

decided  in  the  Supreme  Court  of  Pennivl-  every    naked   lie   by    which  a  credit  is 

vania,  in  Februai;,  1882,  gives  a  very  clear  g,iiued  is  not  a  false  pretence  within  the 
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it  was  held  iQdictable  for  common  placers  to  cheat  with  false 
dice;^  and  for  a  persou  to  pretend  to  hare  power  to  discharge 
soldiers,  thereupon  taking  money  from  them  for  false  dis- 
charges.^ So,  obtaining  an  order  from  the  court  to  hold  to  bail, 
bjr  means  of  a  false  voucher  of  a  fact,  fraudulent];  produced  fur 
that  purpose;^ (a)   furnishing  adulterated  bread  to  the  govern- 

'  L«eser'i  Case,  Cro.  Jau.  497, 

•  Sorlested's  Case.  Latch,  202. 

*  Per  Lunl  EUuubuivugL,  la  Omealy  d.  Newell,  8  East,  364,  372. 

ctatate.    This  doabt  hss  run  its  conrss,  The    itutrament    relied   an    in    Beg. 

uid  lias  long  siDue  ceased  to  distarb  tlie  v.  Coalson,  mora,  as  printed  in  Russ.  on 

criuiiiial  law  of  the  t^taCe.      There   was  CriiQea,    5th   Eug.  ed.  c.  32,   vol.  ii.,  ia 

notbiug  ia  Com.  v.  Ban)ii:k   to  suggeat  headeii  "  Bank  of  Elegance,"  and  promises 

such  a  doubt,  as  the  det'eudaut  had  wil-  to  [lay  "Rye  pounds.       Uudrr  the  statutes 

fully  misrepresented  that  he  had  a  capital  crrating  the  otience  ot  obtaining  ttooda  hy 

of  93,000  Id  riglit  or  his  nife ;  while  ia  false  pretences,  it  is  held  that  if  the  goods 

all  the  ai»e5  ciitJ  therein  there  was  a  mis-  were  obtained  by  a  fslse  stalempnt,  on  the 

represeDtationastocxistingfacts,  bymeuus  pai-t  of  the  dejemlant,  that  he  was  the 

whereof  n  t-rtJit  was  obtained.     The  lieci-  owner  of  certain  property  upon  which  he 

■ions  on  this  subject  are  nuifoiin,  anil  it  gave  a  mortgage  to  the  seller,  thereby  in- 

voolil  be  an  nlTettatiou  of  learning  to  cite  dncing  htm  to  part  with  bis  goods,  it  in  a 

the  uaaes.     In  the  case  in  hand,  there  was  clear  udiI  sufficient  case  of  obtsiniug  gooda 

DO  aasertiDQ  of  an  oiisting  fact,  nor  was  by  false  pretences.     Com.  e.  Lee,ll[IMB£8. 

there  anything  dona  by  which  eren  n  credit  183  ;  Com.  v.  Coe,  115  Mass.  481  ;  Com,  v. 

was  given.     The  credit  bad  been  oblaineil  Lincoln,  11  Allan,  238.     The  fact  that  the 

when  the  original  note  waa  indorsed  ;  the  goods  are  to  be  obtaineil  from  time  to  time, 

present  note  was  inilorsed  in  lieu  thereof,  and  not  all  at  once,  makes  no  distinction  it 

■lid  for  the  purpose  of  taking  up  the  ori-  the  false  pretence  is  a  continuing  one,  and 

ginaL     The  railore  to  use  it  for  anuh  piir-  B]>plicab1p  to  each  delivery.     Com.  v.  Lee, 


e  partofthe    supra.     It  makes  no  difTerciice  that  the 
ink  it  pun-     aeller  hi 


.  ._ ing  that  the 

ishable  under  the  statnte   defining  lalae  pretence  is  false  ;  he  is  entitled  to  rely  on 

pretence*."  the  statement  of  the  defendant,  and  is  not 

Id  R^.  d.  Conlson  (1  Den.  C.  C.  692),  further  put  upon  his  inquiry  sa  to  a  motive 

the  pretence  that  the  following  instrument  which  was  within  tlie  knowledge  of  tlie 

was  a  Bank  of  Englaad  note  was  held  to  defendant,  and  as  to  which   he   himself 

be  false   —  knew  nothing.     If  he  knew  that  the  de- 

rK  1  »„_!.  .,,■  n..r^.r       rw.,   tin  fendant  was    not  the   ownSr,  or   if   both 

£5-J  Bani  of  England.     [No.  230.  .^  ^j^^^  ^^^^  ^^^^^^^  „„  affirmstiou 

I  promise  to  pav  on  demand  the  snm  is  true  or  false,  bi'ing  equally  cognizant  of, 
of  Fire  Rounds,  if  I  do  not  sell  articles  or  poreormlly  connected  with,  the  facte  1o 
cheaper  than  anybody  in  the  whole  ani-  which  it  relates,  the  case  cannot  be  sup- 
Terse,  ported.     Com.  ».  Lee,  nipro.     In  a  recent 

Fi»8L  For  Myself  t  Co.,  case  in  Masaachusetta.  Com.  v.  Wood,  142 

-        ,    ,„,.  ,,     _  Mass.  460,  the  representations  were  as  to 

Jm.  1,  1850.  M.  CarRolu  ^^^  ,,,„^  „(  g^area  in  the  capital  sto.k  in 


>De-pouni 


a  held  that  a  pretence  that  a  a  company,  alao  tlie  mnrket  pi 

note  was  a  five-ponnd  note  was  amount  of  capital  paid  in.     1 1  nns  nciu 

_   ...™   ^.etence,   though   the    party  to  that  the  first  being  a  mere  expression  of 

-wbom   the    pretence    was    made    could  opinion  would  not  support  tlie  imiiotmeiit, 

r«Bd,   and   the   note  was  plainly  on   its  but  that  the  others  wnuld.   On  the  question 

face  a  one- pound   note.     Bejr.  ».  Jessop,  of  what  delivery  and  possBBsion  are  neces- 

D.  t  B.  C.  C.  442.     It  cannot  bo  matprial  aarj  to  support  this  accimtion,  the  case  of 

to   the   question    of   for^fery    whether  a  Com.  v.  Devlin,   141   Masi.    423,   Is   in- 

foigpd  signature  to  a  check  npnn  which  structive,  the  rule  being  that  the  ri'pre- 

inoaey  has   been  obtained  bears  a  greater  aentalion  muat  hace  heen  made  hefore  the 

orlnu  resembUnce  to  the  genuine  signs-  goods  were  delivered  to  the  defendant. 
tan.  (a)  Cf.  Reg.  v.  Evans,  1   D.  &  B.  23B. 
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meat,  for  the  use  of  a  military  asylum;'  and  selling  army-bread 
to  the  government,  by  false  marks  of  the  weight,  fraudulently 
put  on  the  barrels,^  —  have  been  held  indictable  offences  at  com- 
mon  lav.  On  the  other  hand,  it  has  been  held  not  indictable  for 
a  man  to  violate  his  contract,  however  fraudulently  it  be  broken ; ' 
or,  to  obtain  goods  by  false  verbal  representations  of  his  credit  in 
society  and  his  ability  to  pay  for  them;*  or,  tortiously  to  retain 
possession  of  a  chattel ; "  or,  tortiously  to  obtain  possession  of  a 
receipt;'  or  of  lottery-tickets,  by  pretending  to  pay  for  them  by 
drawing  his  check  on  a  banker  with  whom  he  had  no  funds;' 
(a)  or,  to  receive  good  barley  from  an  individual  to  grind,  and 
instead  thereof  to  return  a  musty  mixture  of  barley  and  oatmeal ;  ^ 
or,  fraudulently  to  deliver  a  less  quantity  of  beer  than  was  con- 
tracted for  and  represented;*  or,  fraudulently  to  obtain  goods  on 
promise  to  send  the  money  for  them  by  the  servant  who  should 
bring  them ;  ''*  or,  to  borrow  money  or  obtain  goods  in  another's 
name,  falsely  pretending  to  have  been  sent  by  him  for  that  pur- 
pose ; "  or,  falsely  and  fraudulently  to  warrant  the  soundness  of 
a  horse,  or  the  title  to  land.i^(i) 

1  Eei  r/Dimti,  8  M.  k  3.  U. 

»  Baspubliua  v.  Powell,  1  Dall.  47. 

•  Commonwealth  d.  Heareey,  1  Mass,  137. 

•  Comnionwpalth  o.  Warrau,  6  Mass.  72. 
«  People  «,  Miller,  14  Johns.  371. 

•  People  t.  BabooL'tt,  7  Johns.  201. 

'  Rei  V.  Lara,  8  T.  R.  685.     But  lee  eoiUra,  Rex  v.  Jackson,  S  Oaanh.  870. 
»  Rex  B.  Haynw,  4  M.  &  8.  214.  '^ 

•  ftex  B.  Wlientlv,  2  Burr.  1126  ;  1  LeadinB  Crim.  Cases,  1, 

»  Rex  u.  G«)J1ir11.  Rush,  t  Ry.  461.  And  m  Hartmann  v.  Commonwealth,  B  Birr, 
80,  it  was  hclJ,  that  obtaining  *  false  credit  otherwise  than  by  fals«  tokens,  or  the 
removal  and  sacretiaR  of  goods  with  intsot  to  defraud  creditors,  are  not  indictable  at 

»  Regina  v.  Jones,  1  3»Ik.  379  ;  Rer  d.  Bryan,  2  Stra.  868. 

w  Rei  T.  Pywel!  1  Stark  402.  See  also  Weierhdoh  v.  Troae.  2  Watts  &  Sere.  408. 
See  Eegina  v.  Rowlands.  2  Denison,  C.  C.  364 ;  6  Coi,  C.  C.  481  ;  8  Eun.  I^w  4  Eo. 
291  ;  R^na  t>.  Kenrick,  6  Q.  R  62,  infra,  tit.  Conspiracy,  j  90  o.  Where  the  prii- 
oner  sold  to  the  prosecutor  a  reversionary  interest  which  ho  had  prtvioQaly  sold  to 
another,  and  the  prosecutor  took  a  regnlar  assigi.ment  of  it,  with  the  osnal  covensnts 
for  title,  Uttledaie.  J.,  held,  that  he  could  not  be  convicted  for  qbtaininR  money  by 
false  pretences  j  for  if  this  were  within  the  statntp,  erery  bi^scb  of  warranty  or  "falw 
assertion  at  the  time  of  a  bai^in  might  be  treatei!  as  such,  and  the  party  be  traus- 
ported.  Rex  v.  Codnngton,  1  C.  S  P.  661.  But  in  Resina  i..  Kenrick,  5  Q.  B.  49  : 
pav.  4  M.  208,  that  decision  was  much  questioned  ;  and  it  was  strongly  intimated, 
that  the  execution  of  a  c^racl  between  the  same  parties  docs  not  secure  from  panST- 
inent  the  obtaining  of  money  under  falsa  pretences,  in  conformity  with  that  contract. 

•n  ^"*  '^,'i'*  "T.  '"*.''»''"'/?  "n'l"  «t»t-  (6)  A  false  statement  that  a  party  ha* 

SOUeo.  11.   c.  24,  agninst  false  pretences,  a   certain    amount    "due   Rnd    owinit    to 

and  confirms  rather  than   opposes  Rejc  o,  him  "   is    not   n    false    renrpsentation    ou 

Lara.      Sea   Rex   t..    Wheatly,    1    Leading  which  an  indictment  onn  be  maintain^. 

t-run.  Cases,  12.  Begina  v.  Gates,  26  Uw  k  &i.  652. 
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§  85.  Sauins  imwliolMoiiw  food.  Under  this  head  ma;  he 
ranked  the  offence  of  Belling  unwholesome  food,  which  was  in- 
dictable by  the  common  law,  and  by  the  statute  of  51  Hen.  Ill, 
Bt.  6.1  In  Buch  case,  it  is  not  material  whether  the  offence 
be  committed,  from  malice  or  the  desire  of  gain ;  nor  whether  the 
offender  be  a  pnblio  contractor  or  not,  or  the  injury  be  done  to 
the  public  service  or  not;  nor  that  he  acted  in  violation  of  any 
duty  imposed  by  his  peculiar  situation;  nor  that  he  intended  to 
injure  the  healtii  of  the  particular  individual  for  whose  use  the 
noxious  articles  were  sold;  tiie  essence  of  the  offence  consiBting 
in  doing  an  act,  the  probable  consequences  of  which  are  injurious 
to  the  health  of  man.* 

§  86.  Cbaatliig  b;  falao  walehta  oi  tokens.  To  cheat  a  man  of 
big  money  or  goods,  by  using  false  weights  or  falBe  measures, 
has  been  indictable  at  common  law  from  time  immemorial.  In 
addition  to  this,  cheating  by  false  "  privy  tokens  and  counterfeit 
letters  in  other  men's  names,"  was  made  indictable  by  the  stat- 
ute of  33  Hen.  YIII.  c  1,  which  has  been  adopted  and  acted 
upon  as  common  law  in  some  of  the  United  States,  and  its  pro- 
visions are  believed  to  have  been  either  recognized  as  common 
law,  or  expressly  enacted,  in  them  all,^(a)  Under  this  statute 
it  has  been  held,  that  the  fraud  must  have  been  perpetrated  by 
means  of  some  token  or  thing  visible  and  real,  such  as  a  ring 
or  key,  or  the  like,  a  verbal  representation  not  being  sufficient ; 
or  else  by  means  of  a  writing,  either  in  the  name  of  another,  or 
BO  framed  as  to  afford  more  credit  than  the  mere  assertion  of 
the  party  defrauding.* 

And  in  Regina  d.  Abbott,  1  Denison,  C.  C.  17S.  2  C.  &  E.  030,  it  v*s  decided  onuii- 
monaly  bj  the  judges,  apoii  *  case  reHerrsd,  tbnt  the  kw  tna  so. 
1  4  K.  Conim.  102 ;  2  East,  P.  C.  322. 

*  Ibid.  ;  2  Chitt;,  Crim.  Lav,  G57,  n-  ;  S  M.  &  8.  16,  per  Ld.  Ellenbotongh  ;  Bex 
p.  Treeve,  2  East,  P.  C.  321  ;  1  Rum.  oil  Crimes,  oth  (Eus.)  ed.  268. 

»  Commonwealtb  r.  Warren,  e  Mass.  72 ;  People  u.  JohnBoii,  12  Johns.  2B2. 

*  2  East,  P.  C.  689  ;  3  Cliitty,  Criiu.  Law,  987  ;  Ren  i.  Wildcra,  died  in  2  Burr. 
1123,  per  Ld.  Mansfield.  The  statute  of  30  Geo.  II.  c,  24,  via  enacted  to  supply  thp 
deficiency  of  the  eiisting  law  agsinel  cheating,  by  rendering  it  an  indictable  oflesce  U 
dieat  another  of  bis  money  or  goods,  by  any /nJaepTeUncaiBJialsma:  Similar  statute* 
bare  lieen  enacted  in  many  q(  the  ITDited  States  ;  but  Ihey  are  generally  construed  tc 
extend  only  to  snch  pratencea  is  are  calculated  to  mislead  persons  or  ordinsiy  prudence 

(t)  To  maintain  sn  indictment  for  money  or  properiy.  Com.  v.  Coe,  HE 
cheating  by  false  pretence,  it  must  be  Hasa.  481.  If  the  falxe  pretcnre  mats- 
allied  and  prored  that  some  exixtiUK  rially  inlluencea, — turns  the  balance,  so 
fact  waa  falsely  pretended,  with  intent  to  speak,  in  the  dprraaded  iHirtiea'  mind, 
to  defraud,  and  that  the  fact  faliiely  pre-  — it  is  siiHIciont  to  sustoin  the  charge. 
tanded  waa  the  itiducement  which  led  Kef;,  v.  Etiglisli,  12  Coi  C.  i,  C.  171  ;  Beg. 
the   defiBuded  puty   to  p«rt   vith   his  «.  Lince,  Id.  451. 
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§  87.  Indictment  mnit  aboir  tha  mode  <^  oliMBting,  In  the  sec- 
ond place,  the  indictment  muat  show,  and  the  prosecutor  must 
prove,  the  manner  in  which  the  cheating  was  effected;  as,  for  ex- 
ample, if  it  were  by  a  false  token,  the  particular  kind  of  token 
must  be  specified;^  but  if  several  tokens  or  means  are  described, 
it  will  be  sufficient  if  any  one  of  them  be  proved.' 

§  88.  Indictment  most  slioir  that  some  poraon  wu  in  danger  of 
lOBB,  In  the  third  place,  it  is  material  to  specify  and  prove  the 
person  intended  to  be  defrauded ;  and  that  the  design  was  success- 
fvlly  aecompUahed,  at  least  so  far  as  to  expoae  the  person  to  the 
■  of  loss,^ 


and  caution.     See  Rex  v.  Yoang,  3  T.  R.  S3  ;  B«i  n.  Ooodhall,  1  Ruu.  k  Ky.  4S1  ; 

People  ».  WillianiH,  4  Hill  (N.  V. ),  B  ;  Suae  v.  Mills,  17  Me,  ill  ;  Commouwealch 
V.  Wilgus,  4  Pick.  177  ;  Coniiuou wealth  o.  Drew,  19  Id.  17S  ;  Coiumoawe&Ith 
B.  Cull.  21  Id.  516  i  Peopli^  b.  Ralbway,  17  Wend.  640  («1. 

'  Rei  D.  Maion,  a  T.  E.  681  ;  2  East,  P.  C.  837. 

>  Rei  V.  D&le,  7  C.  &  P.  S52  ;  Rex  u.  Story,  1  Ruu.  £  Ry.  80 ;  State  v.  DanUp,  24 
He.  77  ;  State  d.  Mills,  17  Ue.  211  ;  11  Wend.  647,  per  Walworth,  Cb.  ;  R«z  v. 
Perrott,  2  M.  &  8.  379. 

■  State  V.  Woodenn,  6  Hamph.  65  ;  People  v.  Genmi^  11  Wimd.  18  ;  Common- 
wealth V.  Wilgua,  4  Pick.  177. 

(n)  Bat  iee  atUe,  %  84,  a.     A  person  dirt,  with   a   few   inchra   of    turpentina 

who  sells    barrelu   of   tiirpeutine,   repre-  only  on  the  top,  ia  guilty  of  cheatii^  bj 

sentinn   that   they  were  all   right,  "just  false  tokens.    Stite  v.   Jones,  70  NT  G 

ss  good   bC   bottom   hh  at  the  top,"  but  75.     See  aUa  StaU  v.   PhiTer,  SS  N.   C. 

which  are  mostly  SUed   with   chips  acd  321. 
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CONSPIRACY. 

A  conspiracy  may  be  described,  in  general 
tertnB,  as  a  combinB,tion  of  two  or  more  persona,  by  some  con- 
certed action,  to  accomplish  some  criminal  or  unlawful  purpose ; 
or  to  accomplish  some  purpose,  not  in  itself  criminal  or  unlaw- 
ful, by  criminal  or  unlawful  means.*  (a)    It  is  not  essential  that 

>  The  books  contain  much  discassion  on  the  nature  nnd  definition  of  this  offeare  ; 
bnt  thia  description  being  one  of  the  moat  recent,  and  given  upon  great  eontiJera- 
tion,  is  deemed  sufficient.  See  Coiunionwettlih  u.  Hunt,  i  Met.  HI,  The  learned 
Chief  Justice,  in  delivering  tlie  judgment  in  that  case,  expounded  what  uiav  be  re- 
garded aa  the  general  doctniie  of  American  law  on  this  subject  a»  rollowa  :  "  *A'e  have 
DO  doubt,  that,  by  the  operation  of  the  constitution  of  this  Ccmimonwtalth,  tlie  gen- 
eral rolea  of  the  common  law,  makiiip  conspiracy  an  indictable  oflaucc,  are  in  force 
Iiere,  and  that  this  is  included  in  the  description  of  laws  which  had,  before  the  adop- 
tion of  the  constitution,  been  nsiid  and  approved  in  the  Province.  Colony,  or  State 
of  Massachusetts  Bay,  and  usually  practisrd  in  the  conrfs  of  law.  Const,  of  Mass. 
f^  6,  S  6.  It  was  so  held  in  Commonwealth  «.  BojntoD,  and  Comctionwealth  u.  Pierpont, 
cases  decided  before  reports  of  cases  were  regularly  pablished,*  and  in  tnany  cases 

(a)  In  regard  to  the  meaning  of  the  12  Pbila.   (Pa.)  680.    Thus  it  bns  b^en 

woiil  "unlairful,"  in  the  definition  of  con-  held  that  a  conspiracy  to  slander  a  person 

a'rscy,  the  English  law  is  said  in  Boscoe's  by  arcueing  him  of  a  criminal  act  is  an 

minal  Evidence,  9th  Eng.  ed.,  p.  417,  indictahle  conspiracy.     State  v.  Hickling, 

to  BOppOrt  the  followiug  propositions;—  9   fent.    L.    J.    (1880),    408.      And  for  a 

I'*.      A    comliination   to    commit    any  member  vf  a  firm  to  cunihiiie  with  a  third 

ctTme  is  an  indictalile  conspiracy.  party  to  issue  end  put  into  circulation  the 

2°,     A  combination  to  commit  a  civil  notes  of  the  firm  drawn  by  such  partner 

injury  is  in  many,  though  it  is  impossible  for  the  purpose  of  paying  bis  individnal 

to  say  in  what,  coses.  debts.     SUte  c.  Cole,  36  N.  J.  L.  324. 

30.  Combinations  to  do  acta  which  the  In  thelecentcaseof  Com.  n.  Watermnn,  122 
coorla  regarded  as  outrageous  on  morality  Mass.  43,  it  was  held  that  a  conspiracy  to 
and  decency,  or  as  dangerous  to  the  pub-  cause  it  falsely  to  appear  of  rectird  that  a 
lie  peace,  or  injurious  to  the  public  in-  certain  person  is  lawfully  marrifd  to  one 
terest,  have  in  many  cases  been  held  to  of  the  parties,  and  to  obtain  for  tiiat  pur- 
be  conspiracies ;  and  it  is  there  said  that  poee  from  a  justice  of  the  peace  a  lalse 
the  vagueness  of  the  second  and  third  of  certificate  of  marriage,  duly  recorded  by 
these  propositions  leaven  so  broad  a  discre-  means  of  false  personation  and  false  repre- 
tion  in  the  hands  of  the  judges  that  it  is  sentations,  followed  by  false  assertions  of 
bjuilly  too  much  to  say  that  jilausible  other  parties  to  the  conspiracy  that  they 
RasoDS  may  be  found  for  declanng  it  to  were  present  as  witnesses  at  the  ceremony, 
be  a  crime  to  combine  to  dn  almost  any-  with  intent  to  injure  and  prevent  suoh 
thing  which  the  judges  regard  as  morally  person  from  contracting  any  other  mar- 
wron«f  or  politically  or  snciallj  dangerous,  riage,  is  an  indictable  offence.  The  ques- 
While  there  is  no  doubt  that  the  cases  in  tion  of  the  meaning  of  the  word  "unlawful" 
thrUnitrdiltateaareiDgrsatconflictontbis  was  then  discussed  by  Cott.  J.,  and  be 
subject,  yet  it  may  te  said  that  the  strict  says  that  many  acts  not  pnni^able  by 
mnstriiction  which  is  contended  for  by  indictment  have  been  held  to  come  with- 
judge  Red6pld,Mi/ru,  SBC  n,  hy  which  the  in  this  definition,  citing  mostly  criminal 
term  "anlawfnl"  is  limited  to  "criminal,"  cases.  Bnt  of.  Com.  v.  Hunt,  Tbach. 
is  not  the  general  rale.  *'  Illegal  "  ha>>  been  Crim.  Cas.  609,  and  Com.  v.  Bovnton,  Id. 
DMd  a*  •  synonym  for  it.  Com.  v.  Bliss,  640  ;  Stats  v.  Bumham,  15  N.  b.  39S. 
•  See  a  Malement  of  these  case)  in  3  Law  Beporler,  2S&,  298. 
vol..   ni.  —  8 
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the  act  intended  to  be  done  should  be  punishable  by  indictment; 
for  if  it  be  desired  to  destroy  a  man's  reputation  by  verbal  slan- 
der,^ or  to  seduce  a  female  to  elope  from  her  parents'  bouse  for 
the  purpose  of  prostitution,  the  conspiracy  is  a  criminal  offence, 
though  the  act  itself  be  not  indictable.^ (a) 

Bincf.  Commoliwaslth  tr.  Wanl,  I  Mass.  473  ;  Conimonwaalth  d.  Judd,  and  ComtnOD- 
wealth  t>.  Tibbetta,  2  Moss.  326.  536  ;  CommDiivrealtli  v.  Wuttdii,  6  Mub.  74.  Suit  it 
is  proper  in  this  CDnlieotion  to  remurlt,  tliat  altliaugh  tlie  cooimoQ  law  in  rcganl  to 
coD-ipiracy  in  this  CominoDWdaltli  ia  in  Toi'ck,  yet  it  will  not  neceatiarily  tollntr  tliaC 
every  indiutment  st  commoa  law  Tor  tliia  ofidui^e  is  a  prtunlaDt  far  a  uimiiar  iudictment 
in  this  State.  Tha  i^neral  rule  of  the  comuioD  law  is,  that  it  is  a  rrimiual  aud 
inilictatjle  olferice  for  two  or  more  to  conrednratfl  biilI  iroiabiue  together  by  i:oucert«d 
mean*  to  do  that  wliiuU  is  ualawful,  or  crimiital,  to  the  injury  of  tlie  public,  or  por- 
tions or  classes  ol  the  conimimity,  or  even  to  the  rif{hta  of  au  individual.  This  nife  of 
law  may  he  e>(aal1j  in  force  as  a  rule  of  tlia  coiumoii  luw  iu  litigiand  aud  in  tliis  Com- 
mauwealth  ;  and  yet  it  must  depend  upon  tlie  local  Uwa  of  each  cDUutry  to  dcWnuine, 
whether  the  pnrposu  to  bo  accomplLahed  by  the  combinatiuii,  or  the  uonocrtHl  raeana  of 
accoinplLihio;;  it,  be  unlawful  or  criminal  in  the  Tta[>ectiTe  countries.  All  thoae  laws 
of  the  parent  country,  whether  rules  of  tha  common  law  or  early  tliiglidh  statute:!, 
wliich  were  in.vle  Tor  the  purinise  of  regulating  the  wages  of  luborera,  tha  setlleiuent  of 
paupers,  and  m.tking  it  [lenal  for  any  one  to  uae  a  trade  or  handicraft  to  which  he  had 
not  served  a  full  apprenticeship.  —  not  being  adapted  to  the  circumstancva  of  our  colo- 
nial condition,  —  were  not  ailoiitad,  uaeii,  or  approved,  and  therefore  do  not  coma 
within  tha  dencription  of  the  laws  ailnpted  and  couGrined  liy  the  provision  of  the  con- 
Btitution  alreaily  citS'L  Tliia  considerution  will  do  something  towards  reconciling  the 
Euglidh  and  .^tnerican  cases,  and  may  indicate  how  (ar  the  principles  uf  the  Eodish 
casus  wili  apply  in  this  Common  wealth,  anil  show  why  a  conviction  in  Enghuid,  in 
mmy  cases,  would  not  b«  a  precedent  for  a  like  conviction  here.  The  King  e.  Jour- 
neymau  Tailorj  of  Cjmbriilge,  8  Mod.  10,  for  instance,  is  conimonly  citeit  as  au  nnthor- 
ity  for  an  iiidtotineut  at  commuu  law.  and  a  conviction  of  jonniByman  luechauics  of  a 
cons]iiracy  to  raiae  their  w«gi!3.  it  was  tbera  held,  that  the  indictment  need  not  con- 
clude conlra  foTiaan  alaiiiti,  becautte  tliu  giit  of  Iha  ulfcDce  was  tha  conspiracy,  wbich 
was  au  oHenca  at  conimon  law.  At  the  same  time,  it  was  conceded,  that  the  unlawful 
olyect  to  be  auoouiplishcd  was  the  raising  of  wugrs  above  the  rata  iixed  by  n  general  act 
of  P.irliameiit.  It  waa  therefore  a  conspiracy  to  violate  a  general  atotute  law,  iTiade  for 
the  regulation  of  a  Urgfi  branch  of  tradn,  utiectiiig  the  corat'ort  and  interest  of  the  pub- 
lic ;  and  thus  the  object  to  be  accomplished  by  Iha  conspiracy  was  unlawful,  if  not 
criminal,"  "  But  the  i^nat  dll&culty  is  in  framing  any  detiuitioit  or  description,  to  bn 
drawn  from  tiie  decided  cases,  which  shall  sjietificilly  identify  this  oHTence,  —  a  dfscri|)- 
tiou  broiid  enough  to  include  all  cases  pnnisliahle  under  this  description,  withont  in- 
cluding acts  which  are  nit  punishable.  Without  attempting  to  review  and  m'oncile  all 
the  cases,  wa  are  of  o[iinion,  that  as  a  general  description,  though  perhaps  not  a  precise 
and  accurate  definition,  a  conspiracy  must  be  a  combination  of  two  or  more  persona,  by 
some  concerted  action,  to  »ccoin])lish  soma  criminal  or  unlawful  pnrpoBe,  or  lo  accom- 
plisli  some  pur)K)se,  not  in  itself  criminal  or  nnlawfnl,  by  criminal  or  nnlaK-fnl  means, 
We  use  tha  terms  '  criminal  or  niilawful.'  because  it  is  manifest  that  many  sets  are 
unlawful  which  are  not  pnnishable  by  indictment  or  other  pnblic  pronecntinn  :  and  vet 
there  is  no  doubt,  we  thbk,  that  a  combination  by  namhers  to  do  them  would  be'an 
unlawful  conspiracy,  and  punwhsbla  by  indictment."  See  4  Met.  121-123.  Ami  see 
People  t>,  Mather,  4  Wend.  228,  259  ;  State  v.  Rowlev,  12  Conn.  101  :  Commonwealth 
V.  Carlisle,  1  Jonm.  Jurisp.  225,  per  C.ihson.  J.;  Regina  h.  Vincent,  9  C.  &  P.  91,  per 
Alderson,  B.;  Kei  r.  3ewar<l,  1  Ad.  &  El.  713,  per  U\.  Dnumsn.  As  to  cmapirnciea 
to  obtain  goods  nniler  prelenco  of  bnyiUR  them,  in  fraud  nf  the  vendor,  and  the  mods 
otcharging  this  olTeace,  see  Commonwealth  ».  Eastman,  1  Cnsh.  1811  ;  1  Leading  Caww, 
264,  and  n. ;  Commonwealth  d.  Shedd,  7  Ciish.  61 4 :  State  V.  Rohertf.  34  Mo.  320 ; 
State  V.  Hewitt,  31  Id.  300  ;  State  b.  Btpley,  Id.  3S6  ;  Hartmann  v.  CoromoD wealth, 
5  Rirr.  flO. 

'  4  Met.  123,  per  Shaw,  C.  J. ;  Rei  o.  Armatrong,  1  Tent.  3i4. 

'  Hai  V.  Delaval,  8  Burr.  14114  ;  1  Lea.ling  Crim.  Cases,  457  :  Regina  ».  Mears,  IS 

(«)  Slate  p.  Norton.  3  Zabr.  (N.  JJ  33. 
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§  90.  Objoota  <a  eoDBpiiaoy.  The  objects  of  this  crime,  though 
numerous  and  multiform,  ma;  be  classified  as  follows:  1st.  To 
perpetrate  an  offence  which  is  already  punishable  by  law;  as,  for 
example,  to  commit  a  murder  or  other  felony,  or  a  misdemeanor, 
Buch  as  to  vilify  the  government  and  embarrass  its  operations ; 
or  to  sell  lottery-tickets  when  forbidden  by  law;  and  the  like.' 
And  here  it  may  be  observed,  that  where  the  conspiracy  to  com- 
mit a  felony  is  carried  into  effect,  the  crime  of  conspiracy, 
which  is  a  misdemeanor,  is  mci^d  in  the  higher  offence  of 
felony;  but  that  if  the  object  of  the  conspiracy  be  to  commit  a 
misdemeanor  only,  and  it  bo  committed,  the  offence  of  conspir- 
acy is  not  merged,  but  is  still  separately  punishable.^  2dly.  To 
injure  a  third  person  by  charging  him  with  a  crime,  or  with  any 
other  act  tending  to  disgrace  and  injure  him,  or  with  intent  to 
extort  money  from  him  by  putting  him  in  fear  of  disgrace  or 
barm;  or  by  defrauding  him  of  hia  property,  or  ruining  his 
reputation,  trade,  or  profession.  Of  this  class  are  conspiracies 
to  indict  a  man  of  a  crime,  in  order  to  extort  money  from  him;* 
or  falsely  to  charge  a  man  with  the  paternity  of  a  bastard  child;* 
or  with  fraudulently  abstracting  goods  from  a  bale ; '  or,  to  make 
him  drunk  in  order  to  cheat  him;^  or,  to  impose  inferior  goods 
apon  another,  as  and  for  goods  of  another  and  better  kind,  in 
exchange  for  goods  of  his  own;'  or,  to  impoverish  a  man  by 
preventing  him  from  working  at  his  trade  ;^  or,  to  defraud  a  cor- 
poration.^   But  it  is  said,  that  if  the  act  to  be  done  is  merely  a 

23  ;  2  Denison,  C.  C.  79 ;  Temple 
>.  Ixird  Grey,  1  East,  P.  C.  iBO  ; 

Mifflin  t>.  CommoaneHl til,  S  W.  &  Seig.  SSI  ;  AncletTOD  v.  Con inioD wealth,  6  Rand. 

«27  ■  Reapnblica  t>.  Hevicp,  2  Yeates,  114  ;  State  v.  Murphy,  6  Ala.  765. 

>  Coramonwealth  v.  CrowflinHbielii,  10  Pick.  497  ;  Ben  i-.  Vincent,  6  C.  &  P.  Bl ; 

Cammonwedth  e.  Kineshury,  S  Mass.  106  ;  State  v.  Buchiinan,  5  H.  &  J.  317. 

■  Ibid.;  People  p,  Mather.  4  Wenil.  286  ;  Stnt»  r.  Murray,  16  Me.  100. 

•  Rex  v.  Hollingberry,  *  B.  A  C.  329  ;  8  D.  4  R.  345.  If  the  oljeet  be  to  eitort 
money  Trom  him,  it  19  immatfrial  whether  thn  charge  be  true  nr  falae.  Id.  And  aee 
"Wright  r.  Black,  Wineh,  28,  54. 

<  1  Hawk.  P.  C.  c.  72.  S  2  ;  RpRina  tp.  Beat,  2  Ld.  Bayni.  1167.  And  see  Com- 
monwmlth  p.  Tibbetts,  2  Mad".  686. 

•  Rei  V.  Riapal,  S  Burr.  1320  ;  1  W.  Bl.  368. 

•  State  V.  YounRer,   1  Dever.  a:i7, 

'  Bei  n.  Macarty,  2  Ld.  Raym.  1179 ;  Stnte  ff.  Rowley,  12  Conn.  101.  So,  to  de- 
fnnd  a  trader  of  his  goods  by  false  pretences.  IF  the  parties  conspire  to  obtoin  money 
by  raise  pretences  of  eiistinK  facta,  it  is  no  olijffPtion  to  the  indietnient  for  conspiracy, 
that  the  moneT  was  to  he  obtained  throiich  tlie  n>ediuin  of  a  eonlmd.  Regina  v.  Ken- 
dript,  5  Q.  B.'49  ;  Dav.  &  M.  208.  Anil  see  Recina  i>.  Btifion.  12  .lur.  1017  ;  Regina 
B.  Goraperti  9  Q.  B.  824 ;  2  Con,  C.  C.  145  ;  Commonwealth  v.  Ward,  1  Mass.  47S. 

■  Ren  V.  Ereles,  1  Leach,  C.  C.  (4th  ed.)  274. 

•  State  D.  Bnchanan,  5  Hnr.  &  J.  317  ;  Commonwealth  v.  Warren,  6  Haaa.  74  ( 
Lambert  d.  People,  7  Cowen,  106. 
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civil  trespass,  Buch  &b  to  poacb  for  game,'  or  to  sell  an  nnsouDd 
horse  with  a  false  warranty  of  soundness,^  an  iDdictmeiit  will 
not  lie.  8dly.  To  do  an  act  tending  to  obstruct,  pervert,  or  de- 
feat the  rourte  of  public  jugtiee.  Hence  it  is  an  indictable  offence 
to  conspire  to  obtain  from  magistrates  a  false  certificate  that  a 
highway  is  in  good  repair,  in  order  to  influence  the  judgment  to 
be  pronounced  against  the  parish  for  not  repairing;^  or,  to  dis- 
suade a  witness  from  attending  court  and  giving  evidence;*  or, 
to  procure  false  testimony ;  or,  to  affect  and  biaa  witnesses  l>y 
giving  them  money;*  or,  to  publish  a  libel  or  handbills,  with 
intent  to  influence  the  jurors  who  might  try  a  cause  ;^  or,  to  pro- 
cure certain  persons  to  be  placed  upon  the  jury. '(a)  4thly.  To 
do  an  act,  not  unlawful  in  an  individual,  but  with  intent  either 
to  accomplish  it  by  unlawful  means,  or  to  carry  into  effect  a  de- 
sign of  injurious  tendency  to  the  public.  Of  this  nature  are  con- 
spiracies to  maintain  each  other,  right  or  wrong  ;^  or,  to  raise 
the  price  of  stocks  or  goods  by  artificial  excitement  beyond  what 
they  would  otherwise  bring."  So,  where  certain  brokers  agreed 
together,  before  a  sale  at  auction,  that  only  one  of  them  should 
bid  on  each  article  sold,  and  that  the  articles  purchased  should 
afterwards  bo  sold  again  by  themselves,  and  the  proceeds  divided, 
it  was  held  a  conspiracy."*  So,  it  the  workmen  of  any  trade 
conspire  to  raise  the  price  of  wages  by  the  adoption  of  rules 
with  penalties,  or  other  unlawful  means  of  coercion ; "  or,  if  the 
masters  in  like  manner  conspire  to  reduce  them.'^    fithly.    To 

1  Rbi  t>.   Turner,   13    East,   228.      This  cue   hna  bean   ovenuled.      See  infra. 

"  Ren  V.  IVwell.  1  Stark.  402.     See  infra,  B  90  a. 
»  Rex  I).  Mnwbey,  B  T,  B.  619, 

•  Rei  V.  Steventon,  2  Ewt,  382.    So,  to  destroy  evidence.   State  v.  De  Witt,  2  HUl 
(3.  C),    283. 

*  Rex  ti.  Johnson,  2  Show.  1. 

■  Rei  B.  Gray,  1  Burr.  610 ;   Rex  B.  Jolliffe,  i  T.  B.  SS6 ;  Ear  n.  Batdett,  1  Ld. 
Raym.  1+8. 

'  Bex  V.  Opie,  I  SBund.  301. 
»  The  Poulterers'  Case,  9  Co.  68. 

»  Rox  M.  De  Beracger,  S  M.  ft  S.  68;  BfiK  v.  Norris,  2  Ld.  Ken.  800;  Eex  t>.  HU- 
bars,  2Chitty,  ie.3. 
w  Uvi  V.  Levi.  6  C.  *  P.  239. 

"  People  V.  Fishif,  14  Wend.  B;  Cotnmonwealth  v.  Hunt,  4  Met  111;  Bei  v.  By 
terdylte.  I  M.  &  Rob.  179. 

•*  Pet  Ld.  Kenyon,  in  Eex  e.  Hammond,  2  Esp.  719,  720. 

(n)  A  conspiracy  to  procure  wrtninjier-  whethpr  the   illeRal    acts  were   proenred 

ADDS  to  Tiolnle  a  statuM,  for  the  purpose  or   not.      Hawn     v.     Cam.,    23   Pr.    3,15. 

of  extorting;  money   from  theui    by  com-  A'iter,  if  the  object  Vie  to  Bpcuro  the  d» 

pounding    their    ofTeacea,    ia  indictable,  tection  of  suspected  offenden.     lb. 
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defraud  and  cheat  the  pubUa  or  whoever  may  be  cheated.  Of  thia 
class  are  conspiracies  to  maQufacture  base  and  spurious  goods, 
and  sell  them  as  genuine;^  and  conspiracies  to  raise  the  market 
prices  by  false  news  and  artificial  excitements,  as  already  men- 
tioned ;  and  conspiracies  to  smuggle  goods  in  fraud  of  the  reve- 
nue;* or  to  defraud  traders  of  their  goods  by  false  pretences; '(a) 
and  the  like. 

[§  90  a.  Bfuan  anbjeot.  Without  attempting  to  reconcile  all 
the  cases,  a  task  nearly  hopeless  in  the  present  undefined  state 
of  the  law  of  conspiracy,  a  general  rule  may  be  deduced  from  the 
current  of  well-considered  cases,  that  an  indictable  conspiracy 
must  be  a  corrupt  confederation  to  promote  an  evil  in  some  de- 
gree criminal,  or  to  effect  some  wrongful  end  by  means  having 
some  degree  of  eriminality.  Although  in  some  coses,  it  bos  been 
said,  that,  if  the  end  is  unlawful,  concerted  action  to  promote  it 
is  indictable,*  yet  the  word  "unlawful"  is  to  be  taken  in  the 
sense  of  criminal,^  as  it  is  unlawful  to  commit  a  trespass ;  still 
no  indictment  will  lie  for  a  conspiracy  to  commit  such  a  civil 
injury.*  (6)  Indeed,  unless  some  element  of  a  criminal  nature 
enters  into  either  the  means  to  be  used  or  the  purpose  to  be 
effected,  no  indictment  will  lie  for  a  conspiracy  to  do  a  private 
injury  when  a  civil  action  will  afford  redress.  As  examples  of 
the  means,  a  concert  by  numbers  to  destroy  a  man's  reputation, 
or  by  false  accusation  to  cause  one  wrongfully  to  pay  money;  or, 
as  to  the  end,  to  take  away  a  female  for  the  purposes  of  prostitu- 


*  CommonwMlth  v.  Hunt,  *  Met.  Ill;  O'Connell  v, 
B  Jnr.  25. 

■  Comnion  weal  til  c.  Sh«dd,  7  Cnsb.  fil4. 

•  Bex  r.  Pywell,  1  Stork.  402  ;  Rex  b.  TLiraer.  13  Eftrt,  228.  The  ttnthority  of  R«i 
D.  FjwM  hiu  been  thnken  ( Begina  e.  Eearink.  S  Q.  B.  62) ;  bat  not  upon  thia  point. 
Kel  p.  Turner,  died  with  approbation  in  Commonwealth  v.  Hunt,  1  Met  111,  has 
been  dUtinctly  ovemilBd;  Hegina  v.  Eovlands,  E  Coi,  C.  C.  i90  ;  2  Danison,  C.  C. 
888  J  9  Eng.  Law  4  Eq.  292  ;  upon  tbe  ground  that  the  indictment  charged  au  sgrM- 
meilt  to  Mmmit  an  indictohle  ofience  aa  well  aa  the  use  of  unlawful  meiiaa,  to  wit, 
Brmed  nnmbriv  prepared  for  resistance  by  force.  And  see  State  v.  Rickej,  t  Halat. 
293;   in  re  Tnmer,  B  Q.  B.  60 ;    Bef^na  v.  Daoiell,  0  Hod,  90. 

(a)  Ai    to  whether   a   connpiracy  to  People  v.  Bicbards,   1  Hich.  218;  Alder- 

tbMt  sad  defraud  an  indtTJdnal   of  hia  man  v.  People,  t  Id.  41i;  People  v.  Lam- 

Rooda  or  landa  is   indictable  at  common  bert,   B  Cowen,  CiS ;    Com.  v.  Shedd,  7 

Uw,  without  apecifjinft  the  means  or prov-  Cush.  (Maaa.)  514;   Com.  v.   Eastman,  1 

ing  that  the;  were  criminal,  see  Reg.  v.  Id.  189  ;  State  v.  Boberta.  34  Me.  820. 

-   "  "■   "   n-^----       "._  jj)  g^j  g^  ^   Carlisla,  2S  Eng.  L.  fc 
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tion,  thia  being  an  offence  punishable  in  the  ecclesiastical 
courts ; '  or,  to  do  something  which  may  affect  the  public  medi- 
ately or  immediately.^  There  is,  however,  a  disposition  in  the 
courts  not  to  extend  the  law  of  conspiracy  beyond  its  present 
limits,  and  to  confine  it,  as  is  believed,  within  the  deEnitiou 
above  given.*]  (a) 

§  91.  Unlawful  combinatloii,  glat  of  tba  offenoe.  The  eitence  of 
this  offence  consists  in  the  unlawful  agreement  and  combination 
of  the  parties ;  and,  therefore,  it  is  completed  whenever  such  com- 
bination is  formed,  although  no  act  be  done  towards  carrying  the 
main  design  into  effect  (6)     If  the  ultimate  design  was  unlaw- 

>  Bfli  B.  Delaral,  3  Burr.  1481  j  1  Leading  Crim.  Cases,  4S7;  Rei  *.  Lord  Grey, 
9  H  >wM  St  Tr.  127. 

3  R-x  t>.  Da  B«ren!^r,  3  U.  ft  S.  67. 


(a)  A  comUnatEoa  to  iaduce  a  witnsaa  feet  of  this  qualification  i 

to  go  from  one  State  to  another  to  testify,  doinj{  of  an  overt  act  a  ne 

by  means  of   pecaniary  inducemeats,   is  the  uriint  of  caQ9piracy  except  as  stated 

not  a  conspiracy,  nnlcig  the  duaian  is  to  aboTti.     Wood  n.  StatK,  47  M.  J.   L.  180. 

induce  hiio  to  testify  falsalj;   auJ  there-  Sathcatatiiteof  X^ew  Yorkhasmoditiedlbe 

fore  tlie  acta  and  deciamtions  of  one  of  the  common  law  in  this  reiipect,  liy  reijuiring 

peraons  so  combiiiin;(  are  not  admissible  that  to  uoiistilute  the  cnine  of  couspiracy, 

in  evidaiice  against  the  othen.     Com.   v.  there  muat  be  bath  an  agreumeut  and  on 

SiuiCh,  11  Allen,  213.  orert  set  to  eS'KCt  the  ohjeut  of  the  a^ree- 

{b}   Heine   u.   Com.,  91   Pa.   St.    145;  ment,  except  where  the  oauspiracy  la  to 

State  s.  Burnham,  15  ?f.  H.  396;  Com.  v.  commit  certain   felouiea  apecihed.      K.  V. 

Gilleapie,  7  3.  &  B.  (Pa.)  489;    People  D.  Penal  Coda,  g  !71. 

Clark,  10  Mich.  310;   State  p.   Adams,   1  The  formation  of  a  desiip  by  two  or 

Del.  Cr.  88t.     B.it  in  several  states  stat-  more  persons  is  never  simpliciter  a  crimi- 

ntea  have  been  enacted  by  which  the  agree.  uaI  conspiracy.     This  may  be  aiid  often  is 

ment  and   combiuatian  is   not  indictable  {lerfectiy  innocent.      The  criminal  quality 

till  some  overt  act  has  been  done  in  fiirth-  reHidtn  in  the  intention  of  the  parties  to 

erance  of  it.    Thus,  in  Ilew  Jersey  to  ciin-  the  agreement,   construed   in   connection 

stitute  a  crime  ot   this  claai  something  with  tTie  purpose  uontemplnlod.    The  mere 

more  thaa  the  unexecuted  agreement  be-  fact  tliat  the  conapiracy  has  for  its  object 

tween  the  perrons  combining  must  have  the  doing  of  an  act  which  may  be  unlaw- 

occurred.      Tiiis  modification  of  the  old  ful,   followed  by  the  doing  of  such  act, 

law  has  been  introduLYd  by  the  statutory  does  not  constitute  the  crime  of  conspi- 

provision  which  now  stands  aa  section  191  racy  unless  the  jury  find  that  the  ]«rti«i 

of  the  Crimes  Act  of  that  state,  and  which  were  nctaate^i  by  a  criminal  intent.     In 

declarej   that  combination  to  do  certiwn  many  cases  this  inference  would  Iw  irro- 

act«.  among  which  is  speciHed  the  cheat  of  sistible,  in  others  the  jurv  might  lind  that, 

obtaining  money  by  falsa  jiretences,  shall  although  the  object  of  the  agreement  and 

b«  doBUied  cons]iinicy,  and  to  this  declara-  the  overt  act  were  unlawfnl,  nevurlhrless 

tion   b  added    a    ijUslificBlinn,  in    these  the  parties  chai;ged  acted  under  a  miacon- 

words,  viz. :  "  Rut  no  agreement  to  com-  ception  or  in  ignorance,  without  any  actual 

mit  any  oSanre,  other  than  murder,  man-  criminal  motive.    If  that  conclusion  ahonld 

alaufflit^r,  sodomy,  rape,  arson,  burglary,  be   reached   by  the  jury,   then  whatever 

or  robbery,  nhall  be  deemed  a  conspiracy  criminal  jienalties  the  mrties  might  have 

unless  some  set  in  execution  of  such  agree-  incurred,   the  crime  of  conspimor  would 

ment  be  done  to  effect  the  object  thereof  nut  have  been  established  nnd  tli><  defen- 

by  one  or  mora  of   the  persona  to  such  dnnt  would   he  entitled  to  an  »ci|iiittal, 

•greement."     K.  J.  Rev.  p.  281,     The  ef-  The  actual  criminal  or  wrongful  purpose 
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ful,  it  IB  of  Qo  importaDce  to  the  compIeteneBB  of  the  oifcnce, 
whether  the  means  were  lawful  or  not;  as,  for  example,  in  a 
conspiracy  to  extort  money  from  a  man  bj  means  of  a  criminal 
charge,  the  conspiracy  for  this  object  is  criminal,  whether  he  be 
guilty  or  not  of  the  offence  imputed  to  him.  On  the  other  hand, 
if  the  ultimate  object  is  not  unlawful,  the  combination  to  effect 
it  is  not  an  offence,  unless  the  means  intended  to  be  employed 
are  unlawfuLi(a) 

§  92.  Hod«  of  proof.  We  have  shown,  in  a  preceding  volume, 
that,  in  proving  this  offence,  no  evidence  ought,  in  strictness,  to 
be  given  of  the  acts  of  strangers  to  the  record,  in  order  to  affect 
the  defendants,  until  the  fact  of  a  conspiracy  with  them  is  first 
shown,  or  until  at  least  a  prima  facie  case  is  made  out  either 
against  them  all,  or  against  those  who  are  affected  by  the  evi- 
dence proposed  to  be  offered ;  and  that  of  the  sufficiency  of  such 
prima  facie  case,  to  entitle  the  prosecutor  to  go  into  other  proof, 
the  judge,  in  his  discretion,  is  to  determine.  But  this,  like 
other  rules  in  regard  to  the  order  in  which  testimony  is  to  be 
adduced,  is  subject  to  exceptions,  for  the  sake  of  convenience; 
the  judge  sometimes  permitting  evidence  to  be  given,  the  rele- 
vancy of  which  is  not  apparent  at  the  time  when  it  is  offered, 
but  which  the  prosecutor  or  counsel  shows  will  be  rendered  so, 
by  other  evidence  which  he  undertakes  to  produce.*  (S)  Accord- 
ingly, it  is  now  well  settled  in  England,  and  such  is  conceived 
to  be  the  rule  of  American  law,  that  on  a  prosecution  for  a  crime 

>  Bw.  V.  BcBt,  2  Ld.  Rnjm.  1167;  1  StOk.  174  ;  Rox  v.  Spran!>  ^  Bnrr.  99S  ;  Rex 
»,  RUpal,  a  Burr.  1820;  OToniwll  d.  Reginn,  11  CI.  &  Fin.  165;  6  Jur.  25. 

"  Seeonff,  vol.  i.  %h\a;  Id.  g  111  ;  2  Suik.  Evid.  234;  4lh  Am.  Ed.  "408;  Rex 
c.  Hammond,  9  Esp.  719. 

unrt  accompany  the  ngreement,  und   if  The  court  held  that  no  indietaWe  offfnce 

tli»t  is  ftlisent  the  crime  of  coni-niniry  has  was  alleged. 

not  been  committed.    People  v.  Flack,  125  {a\  The  unlawful  consjiiracy  is  the  pist 

N.V,3S2.  A  |iecuH«r  case  occurred  in  Mas-  of   the   offence,   and   therefore   it   is   not 

Mchusetts,  Com,  r.  McParland,  1 4S  MasR.  necefcsary  lo  allege  or  prove  the  en'culion 

878.  in  which  the  defemlants  were  alleged  of  the  agreement.     State  v.  Koyea,  25  Vt. 

to  have   conspired  nnd   agreed   that  one  415.     A  common  design  is  the  essence  of 

Weeks,  apparently  a  slr»ing«r  to  the  agree,  the   charge  of   couspiracy  ;    and    this  is 

nient,  and  ignorant  of  it.  should  make  ■  made  to  appear  where  the  parties  steadily 

com|)lAint,  wiinst  the  defendant,  Byen,  pursue   the  same   ohjeut,  whether  acting 

beforeatrialjnstice.forkeepinganuisance,  separately  or  together  hy  common  or  diP 

■nd  fnrtherto  haveconspiredand  Hgree^l  to  ferent  means  all  leading  t<)  the  same  un- 

cioM  Bj-tTS  to  be  amnitted  npon  the  com-  lnwfiil  result.     United  States  o.  Cole,   6 

plaint,  and  toaidoneanother  in  the  putting  McLean,  C.  C.  C13.     See  aim  Com.  v.  Ed- 

into  execution   their  nlleged  consntracT.  war.ls,  135  Pa.  St.  47S. 

These  were  the  only  nct^  which  the  defend-  {h)  United  States  r.  Cnle,  G  Mr-Lean, 

mnta  were  alleged  to  have  conspired  to  dn.  C.  C.  G13;   People  v.  Brothcrton,  47  Cal 
S8B. 
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to  be  proved  by  conspiracy,  general  evidence  of  a  conspiracy 
may  in  the  first  instance  be  received  as  a  preliminary  to  the 
proof  that  the  defendants  were  guilty  participators  in  that  con- 
spiracy; but,  in  such  cases,  the  general  nature  of  the  whole 
evidence  intended  to  be  adduced  should  be  previously  opened  to 
the  court,  so  that  the  judge  may  form  an  opinion  as  to  the  proba- 
bility of  affecting  the  individual  defendants  by  particular  proo^ 
applicable  to  them,  and  connecting  tliem  with  the  general  evi- 
dence of  the  alleged  conspiracy ;  and  if,  upon  such  opening,  it 
should  manifestly  appear  that  no  particular  proof,  sufficient  to 
affect  the  defendants,  is  intended  to  be  adduced,  it  would  be  the 
duty  of  the  judge  to  stop  the  cause  in  limine,  and  not  to  allow  the 
general  evidence  to  be  received.^ 

§  93.  Evidenoe  Eenerally  olroniastantlBL  The  evidence  in  proof 
of  a  conspiracy  will  generally,  from  the  nature  of  the  case,  be 
circumstantial.  Though  the  common  design  is  the  essence  of  the 
charge,  it  id  not  necessary  to  prove  that  the  defendants  came  to-  ' 
gcther  and  actually  agreed  in  terms  to  have  that  design,  and  to 
pursue  it  by  common  means.  If  it  be  proved  that  the  defend- 
ants pursued  by  their  acts  the  same  object,  often  by  the  same 
means,  one  performing  one  part  and  another  another  part  of  the 
same  so  as  to  complete  it,  with  a  view  to  the  attainment  of  that 
same  object^  the  jury  will  be  justilied  in  the  conclusion,  that 
they  were  engaged  in  a  conspiracy  to  eflfect  that  object. '(a)  Nor 
is  it  necessary  to  prove  that  the  conspiracy  originated  with  the 
defendants ;  or  that  they  met  during  the  process  of  its  concoc- 
tion; for  every  person,  entering  into  a  conspiracy  or  common 
design  already  formed,  is  deemed  in  law  a  party  to  all  acts  done 
by  any  of  the  other  parties,  before  or  afterwards,  in  furtherance 
of  the  common  design,^ 

'  Tha  Queen's  Case,  2  Brod.  &  Bing.  310,  hv  Ml  the  jnitges.  And  see  Rpkiiik  b. 
Frost,  9  C.  ft  P.  129;  Rex  ».  Hunt,  8  B.  ft  Aid.  6fl8;  2  Bos*,  on  Crimes,  899.  700; 
Gth  (ICng.)  eil.  vol.  iii.  144,  145. 

*  Retiina  v.  Murphy,  8  C  &  P.  297,  p«r  Coleridge,  J.  And  see  ConnnimiFealth  v. 
Bidi^aj',  2  Ashm.  2*7. 

»  Hnd.  And  see  nnfe,  toI. i.  Jill,  and  esses  there  cited;  Rex  v.  Cope,  1  St™. 
144  ;  Rei  o.  Pareons,  I  W.  Bl.  88S  ;  Rex  d.  I,ee,  2  McNally  on  Evid.  «3i ;  Bex  v. 
Hunt,  3  B.  ft  Aid.  56fl  ;  Rex  v.  Salter,  S  £sp.  22fi  ;  Commonwealth  v.  Wtmn,  6 
Muss.  74  ;  People  u.  Mather,  4  Wend.  259. 

(i)  United  Stales  «.   Doyle,    8   Sawv.  of  the  conspiracy  it  b  the  dn^  of  the 

C.   C.   612;    MusAel  Sloneh  Case,  G  Fed.  court  to  lubmit  it  to  the  jury  to  my 

Ker.  S30.     See  United  States  v.  Cole,  6  irhether  a  consnimcy  wss  in  fa^  finned 

Ucl/'an.  C.  C.  E13.  or  not     Bloomer  o.  State,  4S  Md.  G21. 

And  if  thera  i*  any  competent  evidence 
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§  94.  D«olantloiia  and  KoW  of  oo-oonapiraton.  The  principle 
on  which  the  actt  and  declaratiom  of  other  corupiratora,  and  acts 
done  at  different  times,  are  admitted  in  evidence  against  the 
persons  prosecuted,  is,  that,  by  the  act  of  conspiring  together, 
the  conspirators  have  jointly  assumed  to  themselves,  as  a  body, 
the  attribute  of  individuality,  so  far  as  regaisls  the  prosecution 
of  the  common  design;  thus  rendering  whatever  is  done  or  said 
bj  any  one  in  furtherance  of  that  design,  a  part  of  the  res  geetce, 
and  therefore  the  act  of  alL  (a)  It  is  the  same  principle  of  iden- 
tity with  each  other  that  governs  in  regard  to  the  acts  aad  admis- 
sions of  agents  when  offered  in  evidence  against  their  principals, 
and  of  partners,  as  against  the  partnership,  which  has  already 
been  considered.'  And  here,  also,  as  in  those  cases,  the  evidence 
of  what  was  said  and  done  by  the  other  conspirators  must  be  lim- 
ited to  their  acts  and  declarations  made  and  done  while  the  con- 
spiracy was  pending,  and  in  furtherance  of  the  design;  what  was 
said  or  done  by  them  before  or  afterwards  not  being  within  the 
principle  of  admissibility.'(() 

§  95.  When  tbe  nMthod  must  be  atatad  and  proved.  Where 
the  conspiracy  was  to  do  an  act  in  itself  unlawful,  the  means  in- 
tended to  be  employed  to  effect  the  object  are  not  usually  stated 
in  the  indictment ;  nor  is  it  necessary,  in  such  case,  to  state 
them ;  (e)  but  if  the  conspiracy  was  carried  out,  to  the  full  ac- 
complishment of  its  object,  it  is  necessary  to  state  what  was 
done,  and  the  persons  who  were  thereby  injured  or  defrauded; 

>  See  ante,  vol.  i.  K  lOS-114;  Bei  f.  EbilUr,  G  Esp.  126;  Collim  v.  CommoD- 
woilth,  3  S.  k  R.  SSO  ;  State  K  Sopcr,  10  Me.  29S  ;  Aldrich  v.  Warren,  Id.  1S6 ; 
Rwins  t.  SbelUnl,  B  C-  &  P.  277  :  KflKiiB  v.  Blnke,  6  Q.  B.  120  ;  Rex  v.  Htone,  9 
T.  R.  628.     And  see  Harfy'a  Cane,  24  Howell'H  St.  Tr.  IBB. 

■  IMd. ;  Bagina  v.  Murphj,  8  C.  &  P.  397  i  Kegina  n.  Shdlard,  9  a  li  P.  277. 

(a)  For  thli  nMon  tha  conipirKir  maat  Bnt  on  a  joint  trial  of  two  for  con- 
he  provad  prima  facie,  or  the  couniel  for  apiracj,  declarationB  of  one  made  after  the 
the  proaecution  muat  undertake  to  produce  design  wu  completed  and  a  ban  dosed  am 
cTidenee  ot  the  conapiracj  anbaaqueittl;,  odmiatAle,  because  thef  tend  to  connect 
in  order  to  let  in  the  acta  and  daclanitionB  him  with  the  conapiracy  ;  but  tlie  judge 
of  conapintore  asaitiat  the  defendant,  ahonld  instrnnt  the  jnrj  that  these  decla- 
Davia  «.  State,  B  Tei.  App.  86S  ;  Avery  nitiona  haTennieet?*(  aaevidence  to  prort 
V.  State,  10  Tex.  App.  1»9.  See  alKi  the  the  othfr  guilty  of  conspiracy.  Jonea'l 
casra  infra,  note  {*).  Caae,  81  OnM.  (Va.)  888. 

(*)  Pfople   p.   Kief,  126  N.   Y.   662;         <e>  TVitchell  o.  Com.,  B  Pa,  St  211; 

People  «,  McQnade,  110  N.  Y.  807 ;  Com.  Hazen   e.   Com.,   28  Id.  356  ;  People  v. 

T.  RatcliiTe,  130  Haaa.  86  :  Harwilaky  v.  Richarda,  1  Hicb.  216  ;  People  n.  Clerk, 

SUte.  9  Tex.   App.  877  ;  Davii  e.  State,  10  Mieb.  810  ;  State  r.  Bartlett,  80  He. 

IK   SSS  ;   Miller  v.   Con.,   7S   K;.    16  ;  182  ;  Com.  p.  Warreo,  6  Haas.  72 ;  State 

Heine  «.  Com,,  Bl  Pa.  8l  146  ;  People  r.  v.  Parker,  48  N.  B.  68. 
Alerk,  B  Paa.  C.  L.  J.  p.  807  ;  Wilwm  «. 
People,  04  111.  2M. 
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and  if  property  waa  wrongfully  obtained,  to  state  what  and  whose 
property  it  was.  If,  however,  in  the  former  case,  the  means  to 
be  employed  are  set  forth,  it  is  conceived  that  the  prosecutor  is 
bound  to  prove  the  allegation,  as  he  certainly  ought  to  do,  in 
the  latter  case.  So,  if  the  object  to  be  effected  was  not  unlaw- 
ful, but  the  means  intended  to  be  employed  were  unlawful,  it  is 
obvious  that,  as  the  criminality  of  the  design  consists  in  the 
illegality  of  the  means  to  be  resorted  to  for  its  accomplishment, 
these  means  must  be  described  in  the  indictment,  and  proved  at 
the  trial.  ^  (a) 

§  93.  Evldanoe  oonSnsd  to  th«  aUeE«tloiu.  In  the  proof  of 
this  offence,  as  well  as  of  others,  the  evidence  will  be  confined  to 
the  particular  alUgatiom  in  the  indictment  Thus,  if  the  indict- 
ment charges  an  intent  to  defraud  J.  S.  and  othen,  of  their 
goods,  and  it  appears  at  the  trial  that  J.  S.  was  one  of  a  com- 
mercial house,  the  evidence  must  be  confined  to  J.  S.  and  hit 
partners;  and  evidence  of  an  intent  to  defraud  any  other  persons 
is  inadmissible.'  So,  if  the  alleged  intent  be  to  defraud  A,  evi- 
dence of  an  intent  to  defraud  the  public  generally,  or  whoever 
might  be  defrauded,  will  not  support  the  allegation."  But  if  the 
alleged  intent  be  to  accomplish  several  illegal  objects,  it  will  not 
be, necessary  to  prove  all  the  particulars  of  the  charge;  hut  it 
will  be  sufficient  if  a  conspiracy  to  effect  any  one  of  tlie  illegal 
objects,  mentioned  in  the  indictment,  be  proved.*  So,  if  an  in- 
tent be  alleged  to  prevent  the  workmen  of  A  from  continuing  to 
work,  it  is  proved  by  evidence  of  an  intent  to  prevent  any  from 
so  continuing."  So,  if  the  indictment  be  against  journeymen  for 
a  conspiracy  to  prevent  their  employers  from  taking  any  ap- 
prenthe»,  it  will  be  proved  by  evidence  of  their  having  quitted 
their  employment,  with  intent  to  compel  their  employers  to  dis- 
miss any  peraon  as  an  apprentice.'  And  if  the  indictment  con- 
tain allegations  of  several  illegal  acts  done,   pursuant  to   the 

1  2  Raw.  on  Crimes,  694,  895.  n. :  Bth  fEnjt.)  ed.  voL  iii.  pp.  131.  182  ;  Brgina  t.. 
Parker,  8  Jilr.  822  ;  3  Q.  B.  293  ;  2  G.  4  D.  709. 

"  Kcnina  v.  Steel,  C^r.  k  Mftinh   337  ;  2  Mnody,  C.  C.  24«. 

'  Commonwealth  h.  Hariey,  7  St«t.  608  j  CommoDwealth  v.  EeU<^,  7  Cnali,  47S  ; 

•  O'Connall  d.  Rp^ih,,  11  CI.  ft  Fin.  166 ;  8  Jnr.  26. 
'  Rei  V.  Bykerlyke,  1  M.  i.  Rob.  179. 
'  Rei  D.  Fergnson,  2  Stark.  489. 
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coDspiracj,  on  a  certain  day,  evidence  is  admissible  of  mcK  acts, 
dono  on  different  days,  >  (a) 

§  97.  Bffoot  of  dekth  or  aoqnlttal  of  one  of  tb«  partlAS.  If  two 
only  be  charged  with  a  conspiracy,  and  one  be  acquitted,  the 
other  must  aUo  be  acquitted,  though  he  be  guilty  of  doing  the 
act  charged;  for  it  will,  be  no  conspiracy,  however  otherwise  it 
may  be  criminal.  ■  And  if  one  of  several  defendants  charged 
with  this  offence  be  acquitted,  tiie  record  of  his  acquittal  is  ad- 
missible in  evidence,  in  favor  of  another  of  the  defendants,  sub- 
sequently tried.*  (i)  But  if  two  be  indicted,  and  one  die  before 
the  trial ;  or  if  three  be  indicted,  and  one  be  acquitted  and  the 
other  die ;  this  is  no  defence  for  the  other  '  Nor  is  it  exco.p- 
tionable  that  one  is  indicted  alone,  if  the  charge  be  of  a  conspir- 
acy with  other  persons  to  the  jurors  unknown.* 

§  98.  Bnsbaod  aod  wife.  The  wife  of  one  of  several  conspira- 
tors is  not  admissible  aa  a  witness  for  the  others ;  the  acquittal 
of  the  others  being  a  ground  for  discharging  her  husband.  Nor 
is  she  a  competent  witness  against  him.^  And  it  is  said  that  if 
a  man  and  woman  are  jointly  indicted  for  a  conspiracy,  proof 
that  they  were  husband  and  wife  will  generally  be  a  complete 
defence  against  the  charge ;  on  the  ground,  that  being  regarded 

1  Bex  p.  Levy,  8  Stark.  458.     An<t  see  Rex  v.  Chamock,  4  St.  Tr.  G70. 

•  Rex  «.  Tooke,  1  Bom's  Jimt.  82S  (CLitty's  ed.>  ;  State  r,  Tom,  2  Dev.  6M. 

■  People  0.  OWtl,  2  Johns.  Cas.  301  ;  Kelt  c.  Kinnersley,  1  Stra.  198  ;  Rex  v. 
HiocolU,  2  Stra.  1227. 

*  Pfople  V.  Mstber,  i  W*nd.  229,  26B.  In  a  very  recent  case,  in  the  Conrt  of 
Qiie«n's  Bvnrh,   the  indictment  charged  A,  B,  anil  C  n'itli  consjiiriiig  tugeth«r  and 


m  othfT  persons  to  thejnrors  unknown."     Tbe  jury  foand  thnt  A  bad  ci 

S'rod  with  either  B,  or  C,  bnt  thnt  they  could  not  Bay  with  which.      The  evidence 
I  trial  applied  only  to  A,  B,  and  C.     On  this  finding  it  wbb  held  thai 


tied  tn  an  edinittal.      Begins  n.   Thompson,   20  L.  J.  M.  C.  163  ;  5  Cox,  C.  C.  166  ; 
*  Eng.  Law  k  Ef|.  287. 

•  Commonwealth  o.  Rohinsnn,  1  GrsT,  655 ;  Commonwealth  v.  Marsh,  1  Lending 
Crim.  Caws,  124,  n.;  Rfix  r.  Locker,  5'Eap.  107  ;  Rex  a.  Serjeint,  Ry.  &  M.  852  ; 
Bel  V.  Smith,  1  Moodr,  C.  C.  289  ;  1  Hawk.  P.  C.  c.  41,  %  IS  ;  Conimonwenlth  o. 
Eulaiid.  1  Ma«i.  15;  FuUen  v.  Peoiite,  1  Doug.  (Mich.)  48.  But  see  Stater.  An- 
thonv,  1  MiCnni,  285.  See  further,  aa  to  the  compe(«DCj  of  the  wife,  anU,  vol.  i. 
K  335,  342,  407,  and  cases  then;  cited. 

(a)  In  Prople  c.   Arnold   (Mich.  Snp.  that  it  would  not     Cf.  Reg.  e.  Kiiig,  7 

Ct  Jane,  1681),  3  Trim.  L.  Msg.  p.  «2,  Q.  B.  795,  809. 

the  qnextion  waa  rained  whetlier  the  alle-  (i)  If  all  be  convirted,  and  a  new  trial 

ftation  of  an  overt  net  would  aid  a  defect-  be  granted  on  founds  applicable  only  to 

ive  charKB  of  conspiracy  when  the  allega.  one,   it  must  be  granted  to  all ;  hut,   if 

tion  itaelf  ia  annecossaty  and,  if  defective,  some  be  convicted  and  others  acqnitted, 

mi^t  be  treated  as  Huq>li]Rage.     Cooley,  a  new  trial  may  be  frranted  to  the  former 

C.  J.,  expressea  his  personal  opinion  to  be  without  distiirtiing  the  venlict  as  to  the 

that  such  an  allegation  would  care  the  de-  latter.     Begiua   v.    Gompertz,    9    Q.   B. 

fective  charge,   on  the  authority  of  Bex  824. 
V.  Spragg,  2  Ban.  993,  bat  the  court  held 
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as  one  perBon  in  law,  the  husband  alone  is  responsible  for  the 
act  done.  But  indictinentB  against  the  husband  and  wife,  for 
this  offence,  have  been  suppoi-ted,  where  otherg  were  indicted 
jointly  with  them.^  And  if  the  conspiracy  were  concocted  before 
the  marriage,  their  subsequent  marriage  is  no  defence* 

§  99.  Oood  faitit  a  defanoe.  In  some  cases,  the  correspondence 
between  the  defendants  may  bo  read  in  exculpation  of  one  of 
them.  Thus,  where  two  persons  were  indicted  of  s  conspiracy 
to  defraud  a  third  person  of  his  money,  by  inducing  him  to  lend 
it  to  one  of  them  upon  a  false  representation  of  his  titles  to  cer- 
tain estates ;  and  the  latter  had  left  the  country,  and  the  other 
defended  himself  on  the  ground  that  bis  co-defendant  had  made 
the  same  representations  to  him,  and  led  him  to  believe  them  to 
be  true,  and  his  titles  valid ;  the  correspondence  between  them 
on  this  subject  was  held  admissible,  to  show  that  the  party  on 
trial  was  in  fact  the  dupe  of  the  other,  and  had  acted  in  good 
faith.' 

'  Commonwealth  o.  Wood,  7  Iaw  Rap.  E8  ;  Bex  v.  Locker,  5  Eap.  107. 

»  In  Kei  D.  Robinson  mi  Taylor,  1  L«ch,  C.  C.  (4th  ed.)  87,  2  East,  P.  C.  1010, 
B  serviut-woDian  conspired  with  a  man,  that  he  should  i-ei'soDBte  her  miwteT,  and 
marry  her,  with  intent  fraadulently  to  raise  a  specious  title  to  his  property,  and  the 
marriage  irss  [accordingly  celebrattd  ;  for  which  they  were  afterwards  indicted  and 
conricted,  and  the  conviction  was  held  good. 

»  Rex  V.  Whitehead,  1  C.  4  P.  67. 
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EMBRACERY.* 

§  100.  DeflniUon.  The  crime  of  embracery,  which  is  aa  offence 
against  public  justice,  consists  in  attempting  to  corrupt,  instruct 
or  influence  a  jurj'  beforehand,  or  to  incline  them  to  favor  one 
side  of  a  cause  in  preference  to  the  other,  by  promiseB,  persua- 
sions, entreaties,  letters,  money,  entertainments,  and  the  like; 
or  by  any  other  mode  except  by  the  evidence  adduced  at  the  trial, 
the  arguments  of  counsel,  and  the  instructions  of  the  judge.* 
The  giving  of  money  to  another,  to  be  distributed  among  the 
jurors,  and  procuring  one's  self  or  others  to  be  returned  aa  tales- 
man, in  order  to  influence  the  jurors,  are  also  offences  of  this 
description."  It  may  also  be  committed  by  one  of  the  jurors,  by 
the  above  corrupt  practices  upon  his  fellows.  It  is  not  material 
to  this  offence  that  any  verdict  be  rendered  in  the  cause  ;  nor 
whether  it  be  true  or  false,  if  rendered. 

1  An  indictment  for  embracerj  nwy  be  in  this  fonn  ;  — 

The  juTOra  (kc),  on  their  oath  prewint,  that  A.  B.  of  ,  on ,  at  ,  In 

Mid  count;  of ,  knowing  that  a  certain  jury  of  said  county  of waa  then  duly 

Tetnnied,  impanalled,  and  awom  to  tija  certaiu  iiaue  in  tha [deacriMiisIhe  aniTt), 

then  held  and  in  session  sccording  to  law  at afanwaid,  in  and  for  Esia  county  of 

,  between  C.  D.,  plaintiB,  and  E.  F.,  defendant,  in  u  plea  of  —  ;  and  then  also 

knowing  that  a  trial  was  about  to  be  had  of  tha  asid  issue  in  the  court  laat  aforessid, 
then  ill  session  as  aforessid  ;  and  unlawfully  intending  to  hinder  a  just  and  lawful  trial 
of  laid  issne  by  the  jury  aforeaairj,  retarned,  impanelled,  and  sworn  as  aforesaid  to  try 

the  same,  on  -^^ ,  at ,  in  the  county  aforessid,  unlawfully,  wickedly,  and  unjustly, 

on  behalf  of  the  said  E.  F.,  the  deftmiant  in  aaid  cause,  did  solicit  and  perEuade  one 
G.  H.,  one  of  the  jurors  of  said  jury  returned,  impanelled,  and  swoni  as  aforesaid,  for 
the  irifll  of  B«id  iasae,  to  appear,  attend,  and  (OTB  bia  verdict  in  favor  of  the  said  E.  F,, 
the  defendant  in  aaid  cansa  ;  and  then  and  there  did  utter  to  the  said  G.  H.  one  of 
said  jurors,  divers  words  and  discourses  by  way  of  commendation  of  the  said  E.  F., 
and  in  dtsparaeement  of  the  aaid  C,  U.,  the  plaintiiT  in  said  causa  ;  and  then  and  there 
nnlawfuliy  and  corruptly  did  move  and  demre  the  said  G.  H.  to  solicit  and  persuade 
the  other  jnrora,  relnmeii,  impanelled,  and  awom  to  try  the  aaid  issae,  to  give  their 
reidict  in  favor  of  the  aaid  E,  F.,  the  defendant  in  aaid  cause,  the  said  A.  B.,  thou  and 
there  well  knowing  the  said  G.  H.  to  be  one  of  the  jurors  returned,  impanelled,  and 
•worn  BH  aforesaid  ;  aj^ninst  the  pesce.  Ice. 

Some  preceilenU  of  indictments  for  this  offence  contain  an  allegation,  that  the  iury 

Sve  their  verdict  for  the  defendant,  by  reason  of  the  words,  discourses,  &c.,  spoken. 
It  this  i«  anneeensRry.     The  crime  ia  complete  by  the  attempt,  whether  it  sncoeed  or 
not      H»wk.  P.  C.  b.  1,  c  85,  8S  1,  2  ;  1  Deacon,  Crim.  Law,  378. 

»  4  Bl.  Comm.  1*0  ;  1  Deacon.  Crim.  Law,  878  ;  1  Russ.  on  Crimes,  182,  Eth 
<EngO  eil.  380  ;  I  Inat,  869  n,-  1  Han-k,  P.  C.  c.  85,  §  1 ;  Gibbs  r.  Dewey,  6  Cowen, 
$03.     See  Knight  d.  Freeport,  13  Mass.  218. 

'  1  Hawk.  P.  C.  c  8G,  {  8 ;  Rez  v.  Opi^  1  Sannd.  301  ;  1  Bust,  on  Crimes,  IBS, 
fith  (Eog.)  ed.  300. 
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§  lOl.  Bpaoiflo  facts  must  b»  All«g«d.  As  thin  ofFenCO  cannot 
be  prosecuted  under  a  general  charge,  but  the  acts  constitutii^ 
the  crime  must  be  speci&cally  set  forth  in  the  indictment,  the 
proof  on  either  side  will  consist  of  evidence  proving  or  dis- 
proving the  conunission  of  the  acts  set  forth  as  done  by  the 
defendant. 
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§  102.  Common-law  oSraoe.  In  all  the  United  States,  this 
offence  is  punishable  by  statute ;  but  it  is  conceived  that  these 
statutes  do  not  take  away  the  character  of  the  offence,  as  a  crime 
or  misdemeanor  at  common  law,  but  only  provide  additional 
punishments,  in  the  cases  particularly  enumerated  in  the  stat- 
utes. •  By  the  common  law,  every  forgery  is  at  least  a  misde- 
meanor, though  some,  such  as  forgeries  of  royal  charters,  writs, 
Ac,  were  felonies,  and  in  some  cases  were  punished  as  treasons.^ 

§  103.  What  oonatituteB  forgary.  It  seems  to  have  been  the 
opinion  of  some  of  the  old  writers  on  criminal  law  that  forgery 
could  not  be  committed  of  a  private  writing,  unless  it  wae  under 
■eal;  but  this  opinion  has  long  since  been  discarded;  and  it  is 
now  well  settled  that  forgery,  in  the  sense  of  the  common  law, 
may  be  defined  as  "the  fraudulent  making  or  alteration  of  a 
writing,  to  the  prejudice  of  another  man's  right "  *  (a)    It  may  be 

'  Commnnn-ealtb  v.  kjet,  S  Ciish.  ISO  ;  State  v.  Ames,  2  Greenl.  366. 

*  Thu  diBtinutioii  is  meiitioned  by  GUnville,  the  earlieat  of  'Jie  vommon-law  au- 
thoia,  who  wtotB  in  the  time  of  Henry  II.,  about  the  year  1180.  He  observes  that 
"the  crime  of  falsi  fy  ins,  in  ■  geaeral  sense,  comprises  nnder  itmany  Mrticulsr  species, . 
u,  for  Fiample,  false  chartani,  falsa  messures,  false  money,  and  oUiere  of  a  eimitar 
description."  And  he  adds,  "that  if  a  peraoa  should  be  convicted  of  falsirjiiig  a 
charter,  it  becomes  neoesssiy  to  distinguish  whether  it  be  a  royal  or  a  private  charter," 
becaase  of  the  dirersitv  of  jianishmfncs  which  he  men  tions  ;  the  foiintr  beinft  pun> 
iahkble  as  ti^son,  and  the  latter  by  the  loss  of  members  only.  Glanville,  b.  U,  c.  7. 
The  game  distinetion  U  alladed  to  by  Bracton,  lib.  8,  0.  8,  §  2,  and  c.  6,  and  in  the 
Mirror,  c.  4,  j  12.  Falsifying  the  seal  of  one's  lord  was  also  punibLable  capitally,  as 
tnason  ;  hot  forgeries  less  heinoua  -were  pnnished  by  the  pillory,  tumbril,  ur  loss  of 
membrra ;  as  appears  from  Brittnn,  c.  4,  §  I  :  Id.  c  S,  §§  4,  5  ;  Fleta,  lib.  1,  c.  £S ; 
Id.  lib.  2,  c  1 ;  8  lost.  1«8  ;  3  Ld.  Kaym.  14S4.  And  see  £  Buss,  on  Crimea,  857, 
S58  i  Coniinouwealth  v.  Boynton,  2  Mass.  77. 

*  4  BL  Comm.  247.  Forfjery  at  common  law  is  definpd  by  Russell  (S  Crim.  Law, 
SIB,  Gth  (Eng.)  ed.  618),  and  h'is  defiDitioa  has  been  adopted  by  the  Supreme  Judicial 
CotiTt  of  Magsachnaetia,  to  be  "  a  false  making,  or  making  mala  ammo,  of  any  written 
inatmment,  for  the  purpose  of  fraud  nnrl  Jeceit."  Commonwealth  v.  Ayer,  S  Cush.  ISO, 
And  an:  Rex  v.  Ward,  2  X^l-  Raym.  1461  ;  2  Rnsa.  on  Crimea,  81S,  3S7,  358,  5th  (Eug.) 
cd,  S13,  S73,  e7S  ;  AliaoDS  Crim.  Law  of  Scotland,  p.  871. 

(a)  Forgrry  may  he  of  a  printed  or  en-     to  pnM  it  off  aa  an  original  picture  by  that 


ris>ed,  an  well  ax  of  a  written,  instrament.  artinC,  is  not  a  forKery.      Keg.  D.  Cloea, 

Com.  r.  Ray,  S  Gray  (Mass.),  441.     But  Jnr.  N.  R.  130S.     The  writing  of  a  letter  of 

it  must  be  of  some  docament  or  writing ;  introdnction  bi-sppakiiiR  attentioiiH  to  the 

therefore  the  paiDtinj;  an  artist's  name  in  bearer  from  railroad  officials,  and  promia. 

the  comer  of  a  copy  of  a  picture,  in  order  iog  reciprocation,  purporting  to  be  signed 
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committed  of  any  writing,  which,  if  genuine,  would  operate  as 
the  foundation  of  another  man's  liability  or  the  evidence  of  his 
right,  such  as  a  letter  of  recommendation  of  a  person  as  a  man 
of  property  and  pecuniary  responsibility;'  an  order  for  the  de- 
livery of  goods;^(a)  a  reoeipt;^(&)  or  a  railway  pass;*  as  well 
as  a  bill  of  exchange  or  other  express  contract.^  (t^)  So,  it  may 
be  committed  by  the  person's  fraudulently  writing  his  own  name, 

I  gotte  V.  Atne9,  2  Grefol.  SflS ;  Statu  i>.  Smith,  8  Verg.  151 1  Ccnunfiavnlth  v. 
ChBEiller,  Thach.  Cr.  Cas.  187. 

>  People  V.  Fitch,  1  Wend.  193 ;  State  v.  Holly,  2  Bay,  2S2.  The  false  making  of 
an  Bcseptance  of  a  conditioi^  orisr  far  the  delivary  uf  goods,  is  forgery  at  comuioa 
law.     C^mmoDWealth  B.  Aver,  3  Cneh.  IJO. 

*  SlatB  K.  Foiter.  3  McConl  {3.  C),  412. 

*  Kugiiia  V.  Bnult,  2  C.  &  K.  G04  ;  Common <r«altb  v.  R«j,  8  Qraj,  111. 

*  In  Ha.^3auhu3etts,  tlie  Sui-'iaty  of  O.ld  Fellowa  has  regolationa  by  whiub  a  meinWr 
In  siukuess  is  entitled  to  a  weekly  ullowauce  of  money,  upon  producing  a  ccrtiQcate  of 
a  [ihysician.  A  case  recently  occurred  ot  a  forgery  of  such  a  certi^te.  i^ommon- 
wvaiik  u.  Ayer,  3  Cusb.  133. 

by  ■  railroad  tnpermteadent,  is  no  forgery,  one  made  with  iatmit  to  defnuid,  although 

Watarman  v.  People,  67  111.  61.     But  one  belbre  it  can  haru  etfout  other  steps  must 

may  be  indicted  for  the  furgery  of  a  rail-  be  taken,  or  otiior  proceediugs  had  upon 

roiul   ticket   (Reg.  B.  Fituh,  9   Cox,  C.   G.  the  basia  of  it,  then  the  false  making  la  a 

160),  or  n  free  pass.    Com,  d.  Iliy,  3  0"^  ^irgery,  notwithstandiug  suob  steps  may 

(Unsi.),   411;  Reg,   «.   Boult,  2  C.  &  K.  never  have  been   takeu,   or    proceedings 

601.     Tha  instrument  fo^'ed  [niiat  in  aome  hail. 

nay  atfei^t  the  legal  riglita  of  the  svipposod  See  also  Van  Seekla  t>.  People,  29  Mich, 

■igner.     It  must  be  in  form,  and  upon  ita  01.     In  R?b.  r.  Shannon,    Dea       "    " 


hoe,  a  valid  instrument     Ablxitt  b.  Bose,  285,   the  false  making  of  a  letter  of  rei:- 

62  Mb.  191  i  Wat«rmiin  d.  People,  supra,  nmioendation,  by  an  appUointforaschool, 

It  was  hnid  in  Cora.  d.  CjitoII,  132  Mass.  purporting  to  set  forth  his  iiunlificaitioiis 

16,  thai  if  it  is  proved  that  a  morlgiwor  for  the   place,  was  held  to  be  a  forgery, 

pays  the   mortgagee  the  amount  of  his  Sub  also  Reg.  v.  MonJc,  D.  &  B.  C.  C.  650. 

mortgage,  and  receives  back  the  papers.  If  the  instrument  forged  is  not  valid  upon 

■till  if  the  mortgagor  falsely  makes  out  a  its  face,  it  must  be  shown  to  be  so  by  the 

discharge  of  the  mortgagB  in  tbe  name  of  proper  averments.     State   p.  Wheeler,  19 

the  mortgiiffae,  without  his  knowledge  or  Minn.   98.      Cf.    Coia.   v.   Spilmaa,   124 

oonsent,  and  for  the  fraudulent  purpose  of  M.iss.  S27. 

inducing  a  third  parly  to  grant  a  loan  on  {t)  A  nitway  company  paid  its  divi- 

the  property  and  take  a  mortgage  on  it  as  denjs  by  an  order  or  warrant  addressed  to 

security,  the  jury  may,  on  this  proof,  con-  the  comiiany's  hanker.     The  docoinent  re- 

Tiot  of  forgjry.      But  it  has  been  held  that  quired  the  ahareholiler'a  indorsement,  and 

a  letter  seeking  to  induce  the  sale  of  cer-  it  would  not  be  paid  by  the  banker,  even 

tain  coupons  is  not  the  subject  ot  forgery,  to  the  shareholder  himself,  without  such 

as  it  prejudices  no  one's  rights.     State  b.  indorsement.       A  clerk  of   the  company. 

Want,  7  But  (Tenn. )  78.     Nor  a  memo-  having  forgetl  an  indorsement  of  the  ahare- 

randum  book  kept  by  a  judge  ot  probate  holders  name,  was  held  properly  convict«l 

for  his  own  convenience,  and  not  requit«d  of  forgery.     Beg.   ».   Autey,  7   Cox,   Cr. 

by  law,  entries  in  which  voald  not  affect  Cas.  329. 

legal  rights.     Downing  tr.  Brown,  86  IIL  (b)  A  penon  who  ntten  a  forgnd  pawn- 

239.  broker's  duplicate  may  be  indictni  for  nt- 

It  was  B)ud  in  Com.  v.  Costello,  120  tering  a  forged   receipt-      Reg.  v,  Fitchie, 

Mass.   358,   that  the  tHae  making  of  an  40  Eng.  Ijtv  k  Eq.  GSB. 
instrument  merely  frivolous,  or  one  which  ('.]  MakinB  a  false  entry  in  what  pur- 

is  upon  its  face  clearly  void,  is  not  forgery,  ports  to  be  a  banker's  pass-book,  with  in- 

because   from  its   character  it   could    not  tent  to   defraud,  is    a    forcery.       Reg.   D. 

have  operated  to  defmud,  or  been  intended  Smith,  1  L.  *  C.  C.  0.   168. 
f^  that  parpose.     But  if  the  in  ' 
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where  he  was  not  the  party  really  meant,  though  of  the  same 
name ;  as,  where  one  who  was  not  the  real  payee  of  a  bill  of  ex 
change,  but  of  the  eame  name,  indorsed  his  own  name  upon  it, 
with  intent  to  give  it  currency  as  though  it  were  duly  nego- 
tiated ; '  (a)  or  where  one  claimed  goods  as  the  real  consignee, 
whose  name  was  identical  with  his  own,  and,  in  that  character, 
signed  oyer  the  permit  for  their  landing  and  delivery  to  one  who 
advanced  him  money  thereon.^  So,  if  one  sign  a  name  wholly 
fictitious,  it  is  forgery.^  (6)  But  if  there  be  two  persona  of  the 
same  name,  but  of  different  descriptions  and  addresses,  and  a  bill 
be  directed  to  one,  with  his  proper  address,  and  be  accepted  by  the 
other  with  the  addition  of  his  own  address,  it  is  not  forgery.* 
Kor  is  this  crime  committed,  where  the  paper  forged  appears  on  its 
face  to  be  void ;  as  where  it  was  a  promise  to  pay  a  certain  sum  in 
work  and  labor,  with  no  mention  of  value  received  in  the  note, 
and  no  averment  of  any  in  the  indictment ;  ^  (<;)  or  where  a  will  is 
forged,  without  the  requisite  number  of  witnesses.*  (rf)  To  con- 
stitute this  offence,  it  is  also  essential  that  there  be  an  intent  to 
defraud;  {e)  but  it  is  not  essential  that  any  person  be  actually 

1  Head  e.  Yoang,  *  T.  B.  28.  And  ue  Bex  a.  Parkeg.  3  Leach,  0.  C.  {4th  ed. )  776.; 
'i  East.  P.  a  903. 

>  People  D.  Peacock,  6  Conen,  72. 

•  Beir-  BoUand,  1  Leacli.  C.  C.  (4th  ed.)  88  j  8  Ewt,  P.  C.  S58  :  Bei  e.  T»ylor, 
1  ieacti,  C.  C.  (4th  ed.)  214  ;  2  East,  P.  C.  980  ;  Kex  «.  Manhall,  Bum.  ft  Ey.  .76  ; 
X  Boss.  OD  Cnmes,  331-340,  Gth  (Eog.)  ed.  640-648. 

•  Rex  c.  Wi^bb,  3  Brod.  &  Bing.  228  ;  Bayle;  on  BJIU,  608  ;  Bnai  &  By.  405. 

•  Peoiile  p.  Shall,  9  Cowen,  778  ;  Eei  o.  Jonea,  1  Leacb,  C.  C.  (4th  ed.)  204. 

•  Bei  D.  WhII.  2  Eaat,  P.  C.  SfiS.  And  eae  S  Bute,  on  Ciimea,  M4,  SK3-SGG,  Cth 
tEoK.)«L  665-668. 

(a)  The  dniireT  of  a  ch«cV  on  a  bank,  a  note  with  the  name  of  a  fiiititioua  finn, 

which  w»  duly  honored  and  returned  to  the  nlgner  felsely  repreBentiug  himaelf  and 

him  by  the  bank,  afterwards  alten-d  hia  another  to  be  niemlwra  thereof.     Com.  n. 

■ioDBture  in  order  to  rive  it  the  appear-  Baldwin,  21  Law  Bep.  662. 
an<*  of  formry,  and  to  defraud  the  bunk  {«)  People  v.  Harmon.  8  Barl..  (N.  Y.) 

and  canse  the  pavee  of  the  check  to  be  560  ;   Com.  o.  Ray,  S  Gray  (Mass.),  441 

cbarRBd    with   fomry.      Held,  this   Rlter-  Staler.  HnmphreyB,  10  Humph.  (Tenn.) 

■tion  wai  not  a  forgery.    Brittain  n.  Bank  442.     But  where  the  mvaUiiity  a  to  be 

of  London,  8  F.  *  F.  466.  made  out  by  proof  of  aorae  eitriiisic  fact 

(*)  If  one  amumen  a  fictitioua  name  in  the  iuBtrnment,  if  good  on   its   face,  may 

moii  faith,  and  without  intending  to  de-  be  legally  capable   of   effecting    a    fraud, 

ceive   aoL-h  an  doea  not  constitute  a  tor-  and    the   party    making    the     Bome    may 

Herr      Rei «.  Bontien,  Buss.  &  Ry.  260  ;  be   punished.     SUte  t>.   Pierce,    8   Iowa, 

Bei  »-  Peacock,  lb.  278.  283.     Bnt  if  one  281. 

h  indicted  for  forgery  in  aienine  a  flcti-  (rf)  Boode  t.  State,  6  Seh.  174. 

tjonananie,  the  fact  that  he  haapreriously         U)  Evidence  that  the  person  charged 

Died  that  name  for  other  acta  of  a  fraudu-  with    forgery    borrowed    money   on    the 

I*nt  or  criminal  natnrs  will  not  give  him  forged  instrument  is  admissible  to  ahow 

•neb  a  ridht  to  oie  it  as  will  be  n  defence  the   inlenl    with   which    the   forgery    waa 

to  the  indictment.     Com.  »,  Co'tfUo,  120  made.     United  Ststss  -n.  Brooks,  3  McAr. 

Hin.  858.    But  it  i«  not  forgery  to  sign  thur    (D.   C),   815.      Powession  of   tha 

VOL.  m.  —  D 
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defrauded,  or  that  any  one  act  be  done  towards  the  attainment  of  the 
fruits  of  the  crime,  other  than  making  or  altering  the  writing.' {a) 
Nor  is  it  necessary  that  the  party  should  have  had  present  in  his 
mind  aa  intention  to  defraud  a  partieular  person,  if  the  conse* 
quencea  of  his  act  would  necesaarily  or  possibly  be  to  defraud 
aome  person  ;(d)  but  there  must,  at  all  events,  be  a  possibility  of 
some  person  being  defrauded  by  the  forgery.' (c)  An  intent  to 
defraud  the  person,  who  would  be  liable  to  dischai^  the  obliga- 
tion if  genuine,  is  to  be  inferred  by  the  jury,  although,  from  the 
manner  of  executing  the  forgery,  or  other  circumstance,  that  per- 
son would  not  be  likely  to  be  Imposed  upon,  and  although  the 
prisoner's  actual  intent  was  to  defraud  whoever  he  might  de- 
fraud.* (d)  Uttering  a  forged  paper,  knowing  it  to  be  such,  with 
intent  to  defraud,  is  also  an  act  of  forgery,   punishable  by  the 

I  Common  wealth  o.  Ladd,  IS  Mass.  520  ;  State  v.  Washington,  1  Bay,  120  ; 
Eei  0.  Ward,  2  U.  Rajro.  14«1,  1489.  lu  Scotland,  the  law  b  otherwiM ;  tha  criius 
of  Targery  Dot  being  complete,  duUbb  the  Torgcnl  instrument  be  utterod  or  pat  to  una. 
Alison's  Crini.  Uw  of  Scotland,  p.  401,  c.  15,  §  IS. 

'  Rcgina  v.  Mnrcus,  2  Car.  &  Kir.  358,  3(11  ;  RcKina  v.  Hoataott.  2  Car.  b  Kir.  777. 
See  Rej^inn  v.  Naah,  3  Drtiisoti,  C.  C.  4S9,  S03  ;  12  Eng.  U«  &  Eq.  678  ;  IS  Jni. 
653;  21  UwJ.  K.  B.  M.  C.  147. 

*  Kax  D.  Mazogora,  Bayley  on  BilU,  013  ;  Rosa.  &  Ry.  271. 

foreed   paper  is  prima  /mie  proof  of  a         (a)  Under  the  aot  of  the  United  St«te« 

gnilty  intent,  but  ia  open  torebnttal.   For  against  counterfeiting,  it  is  no  offtnca  to 

V.   People,  96  111.  71  ;   State  c.  Outs,  30  counterfeit  the  coin  of  the  country  for  any 

La.    Ann.    Pt.    II,    1155.       Proof   tliat  other  purpose  than  to  jiaas  it  as  genuine, 

the  person   makine  the  forgery  had  rea-  even  if  the  purpose  for  which  it  ia  intend- 

son   to   believe,  and   did  believe,  that  he  ed  he  morally  iudefenaible.     Cniteil  States 

had   authority  to  aijfn   the   name  which  b.   King,  B  McLean,   C,  C.  208.      Couo- 

ia    forged,    rebnta    the    presumption    of  terfeiting  the  current  coin  of  Iha  Cnilwd 

fraudulent   intent.     Parmelea  e.    Pcopii-,  States  is  an  offpnce  pnniahaMe  in  a  State 

16  N.  Y.  Supreme  Ct.  628.      And  so  proof  conrt,  in  the  sbsenne  of  any  statutm  of  the 

that  the  forgery  waa  on  interlineation  of  IJnitpd  States  forbidding  such  pnnishmeat. 

wonla  in  a  lease,  in  order  to  make  it  con-  State  u.  llGPherson,  9  loiva,  63. 
form  to  tha  understanding  of  the  pnttiea  (6)  But  see  Reg.  v.  Hodgson,  36  Eng. 

at  the  time  of  the  eiecnUon  of  the  lenae,  L.  k  Eq.  828. 

Kbnts  the  preaumpHon  of  fraudulent  in-  (c)   In    People   t.    Knimmer    4    Par- 

tent.     Paull  d.  Com.  SB  Pa.  St.  432.     Aa  Iter,  C.  R.  (>f.  Y.)  217,  it  is  held  that  it 

to  the  bearing  of  the  fact  of  knonlndi:^  ia  not  neoossary,  in   order  to   constitute 

that  the  inatrumi-nt  is  foi?(ed,  or  the  quea-  forgery  ot  sn  iiiatrnment,  that  the  party 

.  tion  of  fraudulent  intent,  and  the  mode  nf  in    whoso   name    it  pnrporta   to  be  made 

proof  of  such  Ituoffledge,  see  poit,  j  111  should   have  the  legnl  capacity  to  make 

and  notea.  it,  noi-  that  the  pereon  to  whom  it  ia  di- 

If  tba  holder  of  notes  with  for(^  in-  reot»d  ahonld  be  bound  to  act  upon  it  if 

dorsenients  jiuts  them  in  the  hank  irh^n  genuine,  or  have  a  remedy  over.     It  ia  the 

they  are  piyable,  with  directiona  to   the  fi-lonioua  making  and  nttcring  of  ■  falae 

bank  ofRccra  to  collect,  and  the  notes  are  instrument  as  true  in  fact  which  consti- 

protesCed,  this  will  not  support  an  indict-  tules  the  crime. 

mont  for  uttering  with  intent  In  defraud,  (li)  Cota.  0.  Stevenson,  11  Cusb.  (Mass.! 

if  the   holder,    maker,    and   indoraer    all  481. 
knew  that  the  indoreomenta  were  forged, 
State  B.  Redatrake,  SO  N.  J.  L.  366. 
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common  law; '(a)  provided  some  fraud  bo  actually  perpetrated 
by  it.« 

§  104.  Sama  ■Dbj«ot.  The  usual  form  of  charging  this  ofTcnce 
in  the  indictment  is,  that  the  defendant  *'  feloniously  atid  falsely 
did  make,  forge,  and  counterfeit"  the  writing  described,  "with 
intent  one  A.  B.  to  defraud. "  (6)  But  in  the  proof  of  tJte  charge 
it  is  not  necessary  to  show  that  the  entire  instrument  is  ficti- 
tious. The  allegation  may  be  proved  by  evidence  of  a  fraudulent 
insertion,  alteration,  or  erasure  in  any  material  part  of  a  true 
writing,  whereby  another  may  be  defrauded.'  {c)  And  where  the 
evidence  was,  that  the  defendant,  having  a  number  of  bank-notes 
of  the  same  bank  and  the  same  denomination,  took  a  strip  per- 
pendicularly out  from  a  different  part  of  each  note,  with  intent 

1  Commnnweattli  b.  Searle,  S  Binn.  S32.  As  to  vhat  cotiatitiitcB  foi^ety,  Me 
2Kas!b  oil  CriuiBi,  SlS-StSl.etb  (Eiig.)  al.  818-670,  when,  the  biiIijulI  is  amiilj- Ireated. 

*  Regina  d.  Boitlt,  2  Car.  &  Kir.  BU4.  It  in  not  uece^^ry  that  some  Iraud  l>e  Bctiiall; 
]>er|K [ratal.  lu  Regiun  v.  Blmminii,  18  Jul.  IST,  S  Cm,  C.  C.  312,  24  Kiig.  Law  &,  Eq. 
553,  the  prisoner  naa  indiiiteJ  for  forging  a  tvstiuionial  to  Ilia  cliaiauter  as  a  ticliouliiiaa- 
t£r,  aud  other  connts  of  the  indictniBUt  charj^d  him  with  haviug  uttered  t]ie  forced 
doctiment.  The  jury  aoiiiiitted  him  of  the  forgery,  but  found  him  guilty  of  the  utter- 
i[ig,  with  intent  to  obtain  the  emolumenla  of  the  (rince  of  schoolmaeter.  Bud  to  <le. 
ciive  the  prosecutor.  On  a  case  reserved,  it  was  held,  that  this  finding  of  the  jury 
■luoniited  to  an  offence  at  common  law,  of  which  the  prisoner  was  properly  con- 
victed.    But  Williams,  J.,  remarked  that  Regiua  v.  Boult  had  created  some  doabt  in 

•  1  Hale,  P.  C.  883-«85  ;  1  Hawk.  P.  C.  o.  70,  §  2  ;  2  Busa.  on  Crimes,  318-SBO, 
6th  (F-ng.)  ad.  819-670;  8  Chitlj,  Crini.  Law,  1038;  Commonwealth  o.  Ladd.  16  Mass. 
626  ;  Rei  ».  Atkineon,  7  C.  ft  P.  669  ;  Rex  ».  Teajfue,  Eusa.  &  Ry.  88  i  2  East,  P.  C. 
979  ;  Bex  v.  Eliworth,  2  East,  F.  C.  9S6,  986  ;  Rex  a.  Puat,  Buss.  &  By.  C.  C.  101 ; 
Eei  V.  TrtHe,  Rusa.  &  By.  C.  C.  Ifli  ;  2  Taunt.  828. 

(ill  The  alteration  or  the  false  entry  of  from  a  promissory  note,  ia  tuTgery.     State 

■  aniu  iu  n  merchant's  journal  by  a  confi-  v.  Strstton,  27  Iowa,  420.     Sre  also  Wait 

dentUl  clerk  or  book-keeper,  with  intent  v.   Pomeroy,  20  Mi^.  425 ;    Benedict  if. 

to   defnud,    is  foivery  at   common   law.  Cowden,  4B  H.  Y.  36S  ;  s.  c.  10  Am.  Kcp. 

Bkles  D,    Com.,  32   Pa.  St.  629.     Where  382,  and  n.     So  is  the  writing  a  not«  orer 

tbe  defendant  wrote  a  promissory  note  for  a  signature  on   a   piece  of  blank   pai>er, 

$141  26,  and  read  it  to  another,  who  was  without  the  consent  of  (he  author  of  the 

unable  to  read,  aa  a  note  for  $41.26,  and  signature.   Caulkias  r.  Whistler,  2D  Iowa, 

induced   him  to  sign  it  as  maker,  it  was  49i. 

held  that  this  did  not  constilutB  forgery.  (i)  There  is  no  duplicity  in  an  indict- 

Com.  e.   SankoT,  22    Fa.   St.   390.     liiit  menC  in  allegingtliattbarespomlent  forgi'd 

it  v>rins  that  it  is  forgery  for  one  to  wliom  and  caused  to  be  forged,  and  aiderl  and  as- 

a  blank  acoepUnce  is  entrusted,  to  fill  up  siated  in  forging  —  tlicy  being,  in  legal 

the  bUnk  1^  inserting  a  sum  greater  than  contemplation,    the   same  act.      State  r. 

he  is  authoriwd  to  insert.     Van  Dnzer  v.  Morton,  27  Vt.  310. 
Howe.  21  N.  Y,  631.     So  where  a  blank        (c)  Com.  r.  Butlerick.  108  Mass.  12,  p. 

eheck  id  signed,  and  left  with  authority  to  18;  Com.  p.  Boutwell,  ]2!)  Mbbs.  124;  State 

fill  np  in  a  certain  way,  and  for  a  specific  v.   Flyn,  26  Me.  312.     State  p.   Floyd,  S 

parpoee.  and  it  is  filled  Up  in  a  difTen-nl  Strob.  (3.  C.)  B8  ;  State  e.   Maxwell,   47 

way  and  used  for  a  diffprent  piirpo-e ,  it  is  Iowa,   4.'>4  ;    .Stnta    o.    Marvels,    3    Harr. 

forgery.      State  e.   Kroeger,  47  Mo.  S52.  (Del.)   627;   BitUngs   e.   SMte,   66  lud. 

Tlie    frandnlent  detachment  of    a  written  iol. 
eonditioD,  made  as  part  of  tha  contract. 


jiGooi^le 


132  LAW  OP  EVIDENCE  IS  CEIMI.VAL  CASES.  [PABT   V. 

out  of  these  parts  to  form  au  additional  note,  the  court  seemed  in- 
clined to  think  that  the  act,  if  completed,  would  amount  to  foi^ry.' 
So,  in  an  indictment  for  uttering  a  forged  stamp,  where  the  evi- 
dence was  that  the  defendant,  having  engraved  a  counterfeit 
stamp,,  in  some  parts  similar,  and  in  others  dissimilar,  to  the 
genuine  stamp,  cut  out  the  dissimilar  part  of  the  stamp,  and 
united  the  dissevered  parts  together,  covering  the  deficiency  hv 
a  waxen  seal  upon  it,  the  proof  was  held  sufficient  to  support  an 
indictment  for  forging  the  stamp.  ^  If  the  evidence  be  that  the 
act  was  done  by  several  persons,  either  by  employing  another  to 
commit  the  deed,^  or  by  each  one  separately  performing  a  dis- 
tinct eaflential  part  of  it,  as,  for  example,  if  it  be  the  forgery  of 
a  bank-note,  one  engraving  the  plate,  and  others  writing  the  sig- 
natures of  the  several  officers,  proof  of  the  part  performed  by  the 
prisoner  is  sufficient  to  support  an  indictment  against  him  alone, 
as  the  sole  forger  of  the  instrument;  though  he  does  not  know 
who  performed  the  other  parts.*  (a) 

§  105.  Forgar7  mnst  ba  aaoli  as  la  aalaalated  to  d«o«tva.  It 
must  appear  that  the  instrument,  on  its  face,  had  such  reteni' 
blanee  to  the  true  ijutrument  described,  as  to  be  calculated  to 
deceive  persons  of  ordinary  observation;  though  it  might  not 
deceive  experts,  or  persona  more  than  ordinarily  acquainted  with 
the  subject*  (6)  The  want  of  such  appearance  on  the  face  of  the 
paper  cannot  be  supplied  by  evidence  of  any  declarations  or  rep- 
resentations, made  by  the  party  charged,  at  the  time  when  he 
uttered  and  passed  it  as  true ;  as,  for  example,  if  it  be  a  fabri- 

>  CommoQwailOi  ».  Haywood,  10  Mass.  S4.  And  seethe  Eev.  StB.  of  llaaa.  c  127. 
B12. 

»  Rex  ft  Collioott,  i  Tiiiiiit.  SOO. 

*  Regina  v.  Uazeati,  8  C.  &  P.  676. 

*  Eei  0.  Kirkwood,  1  Moody,  C.  C.  804  ;  S«i  r.  Dade,  Id.  807  j  Bm  p.  BinirlBy. 
Ross,  k  lly.  418.  If  one  part  of  a  machina  for  counterfeiting  hank-notra  U  foond  in 
the  priaoner^B  poasession,  STidenfe  is  adniiasibla  to  shoir  that  other  Jiarta  ware  found  in 
the  poasession  of  other  peranmi,  with  wliom  he  was  conneotBd  in  the  Rensral  transaction. 
United  Stataa  d. -Craig,  4  Wash.  729.     See  Commonwealth  o.  Ray,  I  Gray,  Ml. 

»  2  Russ.  on  Crimos,  3*4,  Sth  (Bng, )  ed.  BS7  ;  Archbold,  Crim.  Pi'.  (Ixindon  eA 
I8S3)  458;  Sth  (Am.)  ed.  vol.  iL  p.  1622  :  Rei  tr.  Mcintosh,  2  East.  P.  C.  842  ;  Id. 
950  J  R«  ».  Elliot,  1  Loach,  C.  C.  (4lh  ad.)  176  j  United  States  v.  Morrow,  4  Wash. 
733. 

(a)  Possossion  of  ■  fonted  instrnment         (i)  Thf  same  nile  applies  to  conntw 
by  n  person  rlaiminst  under  it  is   BtroDR    felting  coins.     United  States  b.  Bnms,  B 
fridence  that  he  forgfil  it,  or  caused  it  to    McLean,  C.  C  23.     But  see  anU,  Hi,  a. 
bn   for^Tpd.       Com.   p.    Talbot,    2    Allen 
(Mass.),  ISl. 
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cated  bank-note,  but  not  purporting  to  be  signed ;'  (a)  or  a  will, 
not  having  the  number  of  witnesses  expressly  required  by  stat- 
ute, in  order  to  its  validity.*  But  a  mere  literal  mistake,  such 
as  a  blunder  in  the  spellii^  of  a  name,  will  not  make  any  differ- 
ence ;  it  being  sufficient  to  constitute  the  crime,  if  a  signed  writ- 
ing, which  is  forged,  be  intended  to  be  taken  as  true,  and  might 
BO  be  taken  by  ordinary  persons.^ 

§  106.  Proof  of  falaity.  The  proof  that  the  meriting  isfalte  and 
counterfeit  may  be  made  by  the  evidence  of  any  person  acquainted 
with  the  handwriting  of  the  party  whose  autograph  it  ia  pretended 
to  be,  or  by  comparing  it  with  genuine  writings  or  signatures  of 
the  party,  in  the  mode  and  under  the  limitation  stated  in  a  pre- 
ceding volume.' (6)  And  it  is  now  well  settled,  that  the  person 
whose  signature  or  writing  is  said  to  be  forged  is  a  competent 
witness,  in  a  criminal  trial,  to  prove  the  forgery;"  but  he  is  not 
an  indispensable  witness,  hia  testimony  not  being  the  ht»t  evi- 
dence which  the  nature  of  the  case  admits,  though  it  is  a»  good 
as  any,  and  might,  in  most  cases,  be  more  satisfactory  than  any 
other.^    If  the  crime  consists  of  the  prisoner's  fraudulently  writ- 


S71. 

*  For  the  proafa  of  hftiidwriting,  aee  ante,  vol.  i.  %\  S76,  G31  ;  ConiRionwfaltli  v. 
Smith,  fl  8.  &  H.  5S8  ;  Sute  v.  Lawrence,  Brayt.  7S  ;  StaU  v.  Can-.  C  N.  H.  367  ; 
lIuliD'a  Case,  2  Leiclr,  716 ;  Commonwealth  o.  Carey,  2  Pick,  il ;  State  c.  Ravelin, 
1  D.  Chipm.  {Vt.)  MB  ;  State  v.  Candler,  8  HBwks,  393  ;  Wntwn  o.  Cresap,  1  B. 
Uoor.  196  ;  Fonlker'a  Case,  2  Rob.  (Va.)  83fl. 

»  AnU,  ToL  L  S  *1*  ;  Commonwealth  v.  Facie,  1  Met.  428.  But  in  the  examination 
of  aaeh  witneaa,  it  ia  deemed  improper  to  coqcbhI  from  him  all  the  writing  except  the 
■ignatntB  ;  and  it  ia  held,  that  he  is  not  bound  to  answer  whether  the  signntiire  ia  in 
fnct  his,  without  first  seeing  the  entire  paper.  Commonwealth  v.  Whitney,  Thach.  C. 
■  C.  688.  In  the  eiamination  of  e^iperta.  however,  and  of  other  pereona  teatifying  their 
ojriniaai,  it  is  not  unusual  to  conceal  all  bnt  the  siCTature.  The  reason  for  this  differ- 
ence ia  obviona.  The  party,  called  to  teatify  to  a  iact,  npon  hia  own  knowleiige,  is  en- 
titled to  all  the  means  of  arriving  at  certainty  ;  but  the  opiniim!  of  other  persons  aa  to 
the  gennineness  of  a  signature  ought  to  be  founded  on  the  signature  alone,  unbiassed 
by  any  colUteml  circumstances. 

•  2  Rbsb.  on  Crimes,  892,  6th  (Eng-)  ed.  712  ;  Rex  ».  Hughes,  2  East,  P.  C.  1002. 
In  the  Scotch  law,  the  oath  ot  the  party,  whose  sittnature  is  i>iud  to  be  forged,  is  coti- 
sidered  the  bat  evidence  of  the  forgery.  Other  evidence  is  estimated  in  the  following 
crdcr :  1.  That  of  peraona  acquainted  with  hia  handwriting,  and  who  have  seen  hiin 
writs ;  2.  That  of  peiaona  who  have  corresponded  with  him,  without  having  seen  him 
write  ;  8.  A  eomparatio  UUnxruiu  with  hia  genuine  writings  ;  4.  Thai  of  experts,  or 

(o)  B^  0.  Eeith,  S9  Eng.   L.  &  Eq.  writ*  bis  name  for  the  purpose  of  compar- 
S5S.  ison,  and  did  so,  it  was  held  that  this  sis- 
(b)  Keith  p.  Lnthrop,  10  Cnah.  (Haaa.)  natnre  wis  inadmissible  on  the  part  of  the 
*53.    Where  the  prisoner,  being  soapecled  prosecution  for  that  porpoae.   B^.  v.  Aid- 
en  diHoreiy  of  the  forgery,  was  uked  to  ridge,  8  F.  &  F.  781. 
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ing  his  own  acceptance  on  a  forged  bill  of  exchange,  evidence 
that,  when  the  bill  was  shown  to  him  in  order  to  ascertain 
whether  it  was  a  good  bill,  he  answered  that  it  was  verj  good, 
is  admisBible  to  the  jury,  and  is  sufficient  ground  for  a  verdict 
of  conviction. ' 

§  107.  WlieD  foTgad  foatnunvat  provable  by  aeoondkry  avldenoe. 
If  the  writing  aatd  to  be  forged  is  in  existence,  and  accessible,  it 
mu»t  be  produced  at  the  trial.  But  its  absence,  if  it  be  proved 
to  be  in  the  prisoner's  poBsession,  or  to  have  been  destroyed  by 
him,  or  otherwise  destroyed  without  the  fault  of  the  prosecutor, 
is  no  legal  bar  to  proceeding  in  the  trial,  though  it  may  increase 
the  difficulty  of  proving  the  crime.*  Thus,  where  the  forged 
deed  was  in  posaession  of  the  prisoner,  who  refused  to  produce 
it,  it  was  held  that  the  grand  jury  might  receive  teaondari/  evi- 
denee  of  its  contents,  and,  if  thereupon  satisfied  of  the  fact, 
might  return  a  true  bill ;  and  that,  on  the  trial  of  the  indictment 
the  like  evidence  was  admissible.^  But  before  secondary  evi* 
dence  can  be  received  of  the  contents  of  the  forged  paper,  in  the 
prisoner's  possession,  due  notice  mitBt  he  given  to  the  prisoner  to 
produce  ity  unless  it  clearly  appears  that  he  has  destroyed  it.*  (a) 

§  108.  Variance.  The  Writing,  when  produced  or  proved,  must 
agree  in  all  essential  respects  with  the  description  of  it  in  the 
indictment ;  a  material  variance,  as  we  have  heretofore  seen,  be- 
ing fatal.' (6) 

persona  accustomed  to  compare  the  Bimilitnde  of  handwritinK.  See  Alison's  Crim.  Lav 
□r  Scotlaad,  c.  19,  $  24,  p.  412.  But  in  England  and  the  Uuittd  SUtcs  in  tbesa 
difTarent  kinda  of  evidence,  then:  is  no  legal  gmfrrence  of  one  befure  another,  however 
differently  they  m«y  be  valued  by  the  jiirv.     3te  anlt,  voL  i.  S§  84,  578-581. 

1  Kex  0.  Herey,  1  Le«ch,  C.  C.  (4ch  cl.)  232. 

3  Such  in  also  the  law  itt  Scotland.     Alisoa'fl  Crim.  Law,  p.  409,  c.  15,  S  22. 

•  Bfii  B.  Hunter,  3  C.  &  P.  591;  s.  c.  4  C.  &  P.  128.  In  the  Utter  east,  it  was 
held,  that  if  the  paper  vfas  in  the  hands  of  the  prisoner's  eouosel  or  attorney,  it  was 
the  duty  of  the  latter  not  to  produce  it.  but  to  deliver  it  np  to  his  client.  See  also 
Rei  V.  Diion,  3  Burr.  1687  ;  Anon.,  8  Mass.  370  ;  Dwyer  v.  Collina,  12  Ena.  Law  k 
Eq.  532. 

•  2  Rnaa.  on  Crimes,  743-745  (3d  eil. ) ;  Ren  c.  Haworth,  4  C.  &  P.  264  ;  State  n. 
Potts,  4  Halst.  28  ;  United  States  n.  Britfnn,  2  Mason,  464,  488  ;  EeK  v.  Spmare, 
cited,  14  East,  278,  See  the  United  Stfltes  v.  Doebler,  Baldwin,  519,  522,  conf-ra.  Aa 
to  the  time  and  manner  of  giving  notice,  and  when  notice  la  necessury,  see  nnlf,  vol.  i. 
jl  5B0-5a3.  If  the  fact  of  the  .lentruction  of  the  inatrament  is  not  clearly  proved, 
ami  is  denied  by  the  prisoner,  notice  to  produce  it  will  not  he  dispensed  with.  Doe  v. 
Morris,  3  Ad.  &  EL  48. 

•  See  anU,  vol.  L  g§  63-70  ;  State  o.  Handy.  20  Me.  81  ;  Commonwealth  r.  Adanu, 
(n)  Johninn  v.  State,  S  Tex,  App.  249  ;    ofTered  in  evidence,  by  the  we  of  the  word 

Com.  B.  Snelt.  3  Mass.  82.  "semi-annually,"  instead  of  "annnallv," 

(fr)  .So,  when    an    indictment  was    for  it  wag  held  that  there  wm  a  fata]  variance, 

ottering  a  forr;ed   note,  and  the  Dott;  Ret  HasUp  v.  State,  lONeb.  590. 
forth  in  the  iadiotmeiit  differed  from  that        When  the  aUegation  io  the  iodictment 
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§  109.  Idantlty  of  penon  dttfrandod.  FioUtloiu  nanw.  If  the 
prisoner,  on  uttering  a  forged  note  made  payable  to  himself, 
represeiU  the  maker  as  being  at  a  particular  place,  and  engaged 
in  a  particnlar  business,  evidence  that  it  is  not  thcU  person's 
note  ia  sufficient  prima  facie  proof  of  the  forgery ;  for  the  pris- 
ODer,  being  the  payee  of  the  note,  must  have  known  who  was  the 
maker.  And  if  it  should  appear  that  there  is  another  person  of 
the  same  name,  but  engaged  in  a  different  business,  it  will  not 
be  necessary  for  the  prosecutor  to  show  that  it  was  not  this  per- 
son's note;  it  being  incumbent  on  the  prisoner  to  prove  that  it 

7  Uet.  50.  Thna,  if  the  indictment  chargi  the  (oTmrj  of  "■  certain  trvrmnl  and  or- 
der for  the  payment  of  money,"  it  ia  not  Bupiioned  by  proof  of  tba  former  ot  a  loar- 
raat  for  tha  riymeut  of  money,  whicb  ia  not  also  an  order,  Ecgina  v.  Willisms,  2  Car. 
A  Kir  51.  But  in  a  nrj  recant  English  case,  it  bos  been  lield,  that,  if  tbu  insti-uiiieiit 
be  aet  oat  in  hoc  veriia,  a  miadeacriptiou  of  it  in  Ilie  indictment  will  l«  immatrrial,  nt 
least  if  any  of  tlia  tenua  used  ro  describe  it  be  applicable.  In  tliis  case,  PHrke,  B., 
aaid  :  "The  '[ueation  may  be  very  diSeruat,  if  tbe  indictment  seta  out  the  iniitniment, 
from  what  it  would  be  if  it  merely  described  it  in  tlie  teima  of  the  statute.  In  the 
former  case,  the  noattar,  which  it  is  eontendad  is  deaciiptive,  may  be  mere  surpliiaaffe, 
for  wheD  the  inatrament  is  set  oat  ou  the  record,  the  court  are  ensbleil  lo  dctei-niine  na 
clursr.ter,  and  aoa  description  is  needless."  Reftina  v,  Williajns,  2  Denisoii,  C.  C.  61  ; 
1  Temple  &  Mew.  C.  C.  382  (  4  Cox,  C.  C.  258  ;  2  En^.  Law  &  Eq.  633  (IfWj.  In 
thia  case  the  indictment  charged  the  defendant  with  having  foreed  "s  certain  wan-ant, 
order,  and  request,  in  tbe  words  und  fignrei  following,"  j-c.  It  wsa  objected  Ihst  the 
paper,  being  only  a  request,  did  not  supiiort  the  indictment,  which  described  it  as  a 
warrant,  ot^er,  aud  request.  But  it  was  iield,  that  there  was  no  variance,  as  the  docu- 
oient,  being  set  out  in  full  in  the  indictment,  the  deacriptiou  of  its  leoii!  charaetcr  he- 
came  immaterial.  Parke,  B.,  auggested  that  the  correct  course  would  have  been,  to 
bare  alleged  the  uttering  of  one  warrant,  one  order,  fljid  one  request.  "  The  principle 
of  this  decisioa  eeems  to  be,"  says  Denison,  "  that  where  nu  iuHlrument  is  described  iii 
an  indictment  by  several  deaignations,  and  then  set  out  according  to  ita  tenor,  either 
with  or  without  a  videlicet,  the  couH  wilt  treat  aa  surplusage  such  of  the  designations 
aa  seem  to  be  misdescriptions,  and  tn'at  as  materiel  only  aiich  designations  as  tne  tenor 
of  tbe  iarlictnient  shows  to  be  really  applicable.  And  where  the  indictment  is  so  drawn 
BS  to  enable  the  court  to  treat  as  material  only  the  tenor  of  the  indictment  itself,  all 
the  descriptive  averments  may  tie  treated  as  SDrplusage.  The  priucil>al  case  seems  rec- 
oncilsble  with  BeRina  n.  Newton,  2  Moody,  C.  C.  69,  hot  lo  oven-ule  Regina  B.  Wil- 
liams, 2  Car.  &  Kir.  51."  In  Regina  r.  Charretie,  S  Cox,  C.  C.  603  (184y|,  Davison, 
amirtu  curia,  mentioned  that  Cresswell,  J.,  in  a  subsequent  case,  had  declined  to  act 
upon  the  authority  of  Regina  e,  Williams  ;  2  Car.  &  Kir.  61.  And  see  Commonwealth 
B,  Wright,  1  Leading  Crira.  CaBe^  318, 

la  oT  a  ajgnature  purp&rii-ng  by  bt  that  of  a  tbose  parts  of  the  hill  which  are  mereljr 

certain   man,  e.  g.   Charles  W.  Jefferies,  repetitions  of   the  essential  ports   of  the 

proof  of  a  signature  C.   W.  Jeffaries  up-  contract,  aueh  as  figures  and  words  in  the 

tiolds  the  allegation.      State  v.  Bibb,  68  margin,  or  onlv  serve  as  check  marks  for 

Uo.  290.     But  if  the  allegation  is  that  the  the  benefit  of  the  bank  officers.     Com.  t>. 

for)^l  instrument  was  signed  by  a  oertnin  Bnilny.  )  Mass.   62  ;    Com.  v.  Stevens,  Id, 

man,  e.  g.  Fat  Whelan,  proof  that  it  wbb  2f)3  ;    Com.    u.    Taylor,    6    C'ush.    (Mass,) 

H;^ed  by  P.  Whelan,  or  D.  Whelan,  is  a  fl05.    But  the  name  of  the  State  lo  which 

Tariance.     State  r.  Mnriihy.  S  Tex.  App.  the  hank  belongs,  inserted  in  the  msrifin 

554.     So.  if  the  name  alleged  U  James  C  -"  "■" "  --* - 

Orr,   and   the   name    aignSl,  J,    C.   Orr 

Stat"  p.  Fay.  66  Mo.  <S0.  tract,  and  the  oi 

In  an  indictment  for  nttering  a  forged  ment  is  a  fatal  vai 

bank-bill,  it  is  not  neee.tsary  to  aet  forth  2  Gray  [  &!«».■<,),  7' 
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is  the  genuine  note  of  such  other  person.'  So  irhere  the  pris- 
oner obtained  money  from  a  person,  for  a  check  drawn  by  G.  A. 
upon  a  certain  banking-house,  and  it  appeared  that  no  person  of 
that  name  kept  an  account,  or  had  funds  or  credit  in  that  house, 
this  was  held  sufficient  prima  facie  evidence  that  G.  A.  was  a 
fictitious  person  until  the  prisoner  should  produce  him,  or  give 
other  sufficient  explanatory  proof  to  the  contrary.*(a)  Where 
inquiries  are  to  be  made  in  regard  to  the  residence  or  existence 
of  any  supposed  party  to  a  forged  instrument,  it  is  proper  and 
asual  to  call  the  police  officers,  penny-postmen,  or  other  persons 
well  acquainted  with  the  place  and  its  inhabitants;  but  if  in- 
quiries have  been  made  in  the  place  by  a  strai^r,  his  testi- 
mony, as  to  the  fact  and  its  results,  is  admissible  to  the  jury, 
though  it  may  not  be  satisfactory  proof  of  the  non-existence  of 
the  person  in  question.^  If  the  foi^ry  be  by  executing  an  in- 
strument in  a  fictitious  name,  for  the  purpose  of  defrauding,  the 
prosecutor  must  show  that  the  fictitious  name  was  assumed  for  the 
purpose  of  defrauding  in  that  particular  instance ;  it  will  not  be 
suKcient  to  prove  that  it  was  assumed  for  general  purposes  of  con- 
cealment and  fraud,  unless  it  appears  that  the  particular  foi^ry 
in  question  was  part  of  the  general  purpose.*  And  if  there  be  proof 
of  the  prisoner's  real  name,  the  burden  is  on  him  to  prove,  that 
he  used  the  assumed  name,  before  the  time  when  he  contemplated 
the  particular  fraud.' 

§  110.  unerlng  and  pabllahlng.  The  allegation  of  uttering  and 
pablighing  is  proved  by  evidence  that  the  prisoner  offered  to  pass 
the  instrument  to  another  person,  declaring  or  asserting,  di- 
rectly or  indirectly,  by  words  or  actions,  that  it  was  good.^  The 
act  of  patting  is  not  complete  until  the  instrument  is  received 
by  the  person  to  whom  it  is  offered.^  (i)    If  the  instrument  is 

«  Rii  0. 

•  R^i  0.  King,  5  C.4  P.  133. 

•  Bal  u.  Buntien,  Riiss.  &  Rv.  C.  C.  MO. 
'  Rex  f.  Peacock,  Biiaa.  b  By.  C.  C.  278. 

D.  '  CjmmonweaUh  n.  SpJtrle,  2  Binn.  S99,  per  Tilghniali,  C.  J.  And  see  United  Statei 
V.  llitdiell,  Bsldwb,  367  ;  Ran  «.  Shnkurd,  Ensa,  ft  Ry,  C.  C.  200. 

'  Ibiii.  The  word  "  paat,"  w  applied  to  bank-note*,  is  technical,  and  maans  to  da. 
liver  tbcm  as  money,  or  m  a  known  and  conventional  Babstitnte  foe  monay.  Hopkiiu 
0.  Commonwealth,  3  UeC  164,  per  Shaw,  C.  J. 

(t1  TbompBon  v.  State,  A9  Ala,  16.  record  Is  prinvt  ,taei»  proof  of  nttarinit,  u 

(6)  ^Vhen  the  indictment  ia  for  forftin?  it  isnf  delivprvof  thadoed.  United  8t«t«i 
a  de«d,  proof  that  it  has  been  placed  on    v.  B.'oaka,  3  UacArthor  {D.  C),  315. 
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littered,  throngh  the  medium  of  an  innocent  agent,  this  is  proof 
of  an  uttering  by  the  employer  ;i(f()  and  this  principle  seems 
equally  applicable  to  tiie  case  of  uttering  by  means  of  a  guilty 
agenb^  If  the  instrumeut  be  delivered  conditionally,  as,  for  ex- 
ample, to  stand  as  collateral  security,  if,  upon  inquiry,  it  be 
found  satisfactory,  this  is  sufficient  proof  of  uttering  it.^  But  if 
it  be  gireu  as  a  specimen  of  the  foT^r's  skill;*  or  be  exhibited 
with  intent  to  raise  a  false  belief  of  the  exhibitors*  property  or 
credit,  though  it  be  afterwards  left  with  the  other  party  sealed 
in  an  envelope,  to  be  kept  safely,  as  too  valuable  to  be  carried 
about  the  person ;  this  is  not  sufficient  evidence  to  support  the 
allegation  of  uttering.'  The  offence  of  uttering  forged  bank* 
notes  ia  committed,  although  the  person  to  whom  the  notes  were 
delivered  is  the  agent  of  the  bank,  employed  for  the  purpose  of 
detecting  persons  guilty  of  forging  its  notes,  but  representing 
himself  to  the  prisoner  as  a  purchaser  of  such  spurious  paper." 
§  111.  OniitT  kDowiodge.  In  proof  of  the  criminal  uttering  of 
a  foT^d  instrument,  it  is  essential  to  prove  ffuilty  knowledge  on 
the  part  of  the  uttei-er.  And  to  show  this  fact,  evidence  is  ad- 
missible tltat  he  had  about  the  same  time  uttered,  or  attempted  to 
utter,  other  foi^d  instruments,    of  the  same  description ;'(() 

1  Comnumwaaltb  v.  Htll,  II  Man.  136  ;  Foster,  C.  L.  Disc  8,  c.  1,  9  3,  p.  S49. 
■  Hex  v.  Giles,  1  Hoody,  C.  C.  166  ;  liex  a.  F&Iiuer,  1  Nsw  Bep.  86  ;  United  Butei 
«.  Hoirow.  4  Wash.  7SS. 

*  Regitu  B.  Cooke,  SC.kF.  58Z. 

*  Bel  V.  Hanii,  7  C.  *  P.  4E8. 

•  Bel  r.  Skntaid,  Biiw.  *  Hy.  C.  C.  500 ;  Bayloy  on  BilU,  508. 

•  Bu  V.  Holden,  2  Tsunt  8U4  ;  Rues.  &  By.  C.  C.  1&4  ;  S  Learh,  C.  C.  (4th  ed.) 
1019.  Bat  thn  ■howiug  >  forged  rtteipt  to  b  p«raoD  with  whom  Ibc  delendant  iackim- 
iug  credit  for  it,  wu  held  to  heau  oiferingor  ntteritig  witbiu  the  itatute  1  Vi.  IV.  c.  60, 

L)0  altbonffh  the  defendant  refused  to  part  with  the  possension  of  it  Begina  v. 
■dford,  1  DenUon,  C.  C.  B9  ;  1  Leadiua  Crim.  Cases,  8S?  ;  1  Car.  &  Kir.  707  ;  1  Cox, 
C.  C,  198.  And  where  the  defendant  placed  a  foraed  leceiut  tor  poor-rates  in  the  hands 
of  the  prosecutor,  for  the  purpose  of  inspection  only,  in  order,  by  representing  himself 
M  ■  person  who  had  paid  his  poor-rates,  frandolently  to  induce  the  prosecutor  to  ad- 
vflore  money  to  a  third  person,  tor  whom  the  ilefendant  propospd  to  become  a  suri'ty 
for  Ita  repayment :  this  was  held  an  utterioR  within  the  statute  1  W.  IV.  c.  66.  g  10  ; 
Beoinft  c.  Ion,  18  Jnr.  748 ;  1  Leading  Crim.  Cases,  400  ;  2  Deniaon,  C.  C.  4:fi  ;  6 
Cox,  C.  a  1 ;  1*  Eng.  Uw  k  Eq.  fi56.  The  mle  there  laid  down  is,  that  a  using  of 
the  forged  iostrument  In  iome  way  in  order  to  get  money  or  credit  upon  it,  or  Jj/  menu 
of  a.  i^nnffidenttoconirtitate  the  offencodesoribed  in  the  statute. 

I  Bei  e.  Wylie,  1  New  p~   «  ■   i   r^^tn™  rvim    r..«    IRl 
Camp.   121 ;   fupni,  |  IG  i 

(n)  Beg.  V.  ntcble,  I  Dmts.  A  B.  175 ;  831;   HcCartDcnr  v.   State,    B   Ind.    UH. 

M  Eng.  I.  &  Eq.  698.  But  see  emtra.  People  v.  Corbin,  66  N.  T. 

(J)  Coin.  9.  Coe,  116  Maas.  481  ,■  Hi-srd  8BS  j  People  o.  Colnraan,  66  Id.  81.     And 

V.  State.  B  Tei.  App.  1 ;  Francis  B.  State,  *ee  onto,   S  16  ;  vol.   i.  g  68.     Evidence 

7  Id.  601  i  Bobiiuon  v.  8tat«,  W  Ind.  that  uonifta  the  pri*oneT'i«mit,aimili] 
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or,  that  be  had  such  others,  or  inBtnimenta  for  mantifacturiDg 
them,  in  his  possession;^ (a)  or,  that  he  pointed  out  the  place 
where  such  others  were  by  him  concealed;'  or,  that  at  other 
utteriDgs  of  the  same  sort  of  papers,  he  assumed  different  names ;  ^ 
or  that  he  uttered  the  paper  in  question  under  false  representa- 
tions made  at  the  time,  or  the  like.*(i)  But  where  such  other 
instruments,  said  to  be  forged,  are  offered  in  proof  of  guilty 
knowledge,  there  must  be  strict  proof  that  they  are  forgeries.^ 
And  when  evidence  is  given  of  other  utterings,  in  order  to  show 
guilty  knowledge  in  the  principal  case,  the  evidence  must  be 
conSned  to  the  fact  of  the  prisoner's  having  uttered  such  forged 
instruments,  and  to  his  conduct  at  the  time  of  uttering  them;  it 
being  improper  to  give  evidence  of  what  he  said  or  did  at  any 
other  time,  collateral  to  such  oHier  utterings,  as  the  prisoner 
could  not  be  prepared  to  meet  it^(i;) 

StAta  E>.  Doebler,  Id.  GIB  ;  State  v.  Antonio,  Const  Rep.  (S.  C.)  77S.  Sm  Alison'* 
Crim.  Law  of  Scotland,  c.  IS,  g  28.  p[i.  119-4S2,  where  the  cirouuMtanoea  evin- 
cing guilty  knowledgu  are  more  amjitj  detailed.  See  also  B^na  v.  Oddy,  6  Coi, 
C.  U.  210. 

1  Rox  0.  Hangh,  Rau.  k  Ry.  C.  C.  120  ;  Commonwealth  v.  Stone,  4  Met.  43 ; 
Baylej  on  BilU,  SIT.  Proof  of  the  possesaian,  at  the  aaoie  time,  of  other  forged 
instruments,  oF  a  dilferent  deecriptioa,  has  been  admitted.  Sunderland's  Case,  1 
Lewin,  □.  C.  103  ;  Kirkwood'a  Ciise,  Id.  103  ;  Martin's  Caae,  Id.  101 ;  Rex  v.  Cractr-r, 
2  New  Hep.  87,  06  ;  Hess  d.  State,  S  Ham.  a  ;  Hendrick's  Case,  S  Lrigh,  707  ; 
Stite  V.  MuAlIister,  24  Me.  138.      See  ntpra,  %  ]S. 

»  Rei  0.  Rowley,  Rnas.  &  Ry.  C.  C.  110  ;  Bavley  on  Bill^  fil8. 

»  Rei  o.  Millard,  Russ.  &  Ry.  a  C.  245  ;  Bayley  on  Bills,  818  ;  Rex  v.  Ward,  Id. 

*  Re(  V.  Sheppard,  Russ.  k  Ry.  C.  C.  198  ;  1  Leach,  C.  C.  (4th  ed.l  23fl  ;  2  East, 
P.  0.  897.  Aid  aae  Stats  d.  Smith,  6  Day,  176.  On  the  trial  of  two  persons  for  the 
Joint  possession  of  counterfeit  Itaolt-notni  with  intent  to  utter  them,  it  ia  competent 
to  allow  that  one  of  them,  at  another  time  and  place,  had  other  i/ounlerfeit  not«  in 
his  poBBsssion,  in  order  to  prove  his  guilty  knowledin.  Commonwealth  v.  Wooilbory, 
Thach.  Crim.  Cas.  47. 

*  Eei  r.  Forbes,  7  C.  t  P.  224.  And  see  Rei  «.  Millard,  Rnss.  k  Ry.  C.  C.  245. 
See  also  State  v.  Williams,  37  Vt.  724. 

*  Phillips's  Cass,  1  Uwio,  C.  C.  106  ;  8t«t«  k  Van  Hereten,  2  Penn.  672 ; 
Commonwealth  v.  Blgelow,  8  UeL   235.      And  see   onls,   vol.  i.  gS  52,  63  i  Rex  v. 

foweriee  were  found  in  the  pockets  of  his  in  anpport  of  the  tnstrnmenl  alleged  to  be 

wife,  without  other  proof  of  concert  1»-  forffed,  a  false  and   fictitions   deposition, 

twien  them,  19  held  inarlmlsaible.     People  which  was  obtained  by  his  peTsonRling  the 

e.  Tbonw,  S  I'sfkir,  C.  E.  256.     In  Rpg,  ■>.  appemit  dppnncnt.  is  admimible  «»  tend- 

Salt,  8  F.  4  F.  831,  it  is  said  to  be  impoa.  intt  to  show  his  Riiilt.     Stale  v.  Williams 

slide  to  lav  down  any  ([eneral  nile  a.1  to  27  Vt.  728. 

the  titn  t  within  which  such  pr^vioaa  at-  (e)  So,  what  one  on  trial  for  forging  a 

tenng  must  haire  taken  place  to  be  admis-  note   said   of   another    note    which    wu 

•il*'"-  claimed  to  be  n  forgery  is  not  admissible. 

(t)  United  fltatm  ».  Rum-,  B  McLean,  Fox  v.  People,  96  111.  71.     If.    however, 

C    C.   23  :    United   States  c.    King,  Id.  there  is  evidence  that  the  defendant  was 

""*  ennaged  in  a  acheme  for  the  perpetration 
of  nnmToiia  forgeries,  evidenoe  may  be 
given  of  all  the  other  speciGc  acts  done  in 
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§  111  a.  Bams  iiibjMt.  It  is  now  the  settled  \&w  of  England, 
that  this  species  of  evidence  may  be  admitted  to  prove  the  tci- 
enter  in  trials  for  forgeiy,  uttering,  or  having  in  possession,  false 
notes,  bills  of  exchange,  or  bank-bills,  of  all  descriptions,  if' 
previous  to  the  principal  charge.'  The  same  doctrine  ia  applied 
to  the  crime  of  uttering  counterfeit  coin. '(a)  In  America,  this 
exception  in  the  law  of  evidence  has  been  adopted,  both  in  prac- 
tice and  by  authority,* (6)  This  kind  of  evidence  has  been  ex- 
tended to  proof  of  the  scienter  on  the  trial  of  an  indictment  for 
falsely  representing  the  bill  of  an  insolvent  bank  as  good,  and 
thereby  obtaining  property  with  intent  to  defraud.* 

Forbra,  7  C.  i  P.  224  ;  Regina  d.  Cooke,  8  C.  &  P.  689.  In  BeRina  tr.  Butler,  2  C.  4  K. 
221,  eviileiice  of  what  tbe  prisoner  raid  nboiit  muuej  of  the  prosecutor  found  in  hU 
poSKMion  at  Che  tiins  of  bis  ureBt,  other  tbnn  that  for  vhich  lie  Bat  indicted,  nss  beld 
Dot  to  be  coiDpetent,  sod  tbe  case  may  thus  be  reconciled.  If  sucb  oilier  utltringn  are 
the  labject  of  dUtiuct  indictmenU,  the  evidence  will  not  on  thai  account  Ik  rfjeeted. 
C«Di  moo  wealth  b.  Steams,  10  Met.  25S  ;  Regina  v.  Anton,  2  Runs,  on  Crimes,  40e, 
407,  per  Alderson,  B.;  Rcgina  v,  Lewis,  Arcbb.  Crim.  PI.  (Loodoii  ed.  I&IS],  )-er  Ld. 
Denman.  la  Rex  ■>.  T.  Smitli,  2  C.  &  P.  633,  such  evidence  was  rejected  by 
Vaoshan,  B.  But  in  Hex  v.  F.  Sroith,  4  C.  &  1'.  411,  Gaselee,  J.,  after  conaultitig 
the  Ld.  Ch.  Baron,  and  rererrine  to  RuBsell,  as  above  cited,  was  dispoeed  to  admit  it. 
Sea  ace.  Sute  i;.  Twitty,  2  Hiwks,  218;  Commonwealth  v.  Pvrcival,  Tbtich.  Crim. 
Cu.  393. 

>  Eoi  B.  Wiley,  1  Leading  Crim.  Caaw,  180  ;  RpRina  d.  Nisliett,  6  Coi,  C.  C.  820 ; 
Bei  V,  Tavemer,  4  C.  i  P.  a.,  U  an  authority  that  the  subsequent  utttrings  csnnot 
be  givra  in  eTtdence  uqIws  competent  on  other  grouuda.  But  see  Rri  v.  Smith, 
2  C.  &  P.  638. 

>  HerrisoD's  Case,  2  Lewin,  C.  C.  IIS  ;  Regina  n.  Foater,  S'Coi,  C.  C.  C21 ;  29 
EnK.  Law  &  £q.  543  ;  MoQtlily  Law  Reporter,  n.  e.  rol.  viii.  404. 

■  Commonwealth  v.  Bigelow,  8  Met.  236  ;  Commoiiwi^ltb  v.  Stearni,  10  Met 
256  ;  8ute  v.  MvAlliater,  24  He.  139  ;  Communweuhh  v.  Turner,  3  Met.  IB ;  United 
States  D.  Roudenbush,  Baldwin,  C14 ;  State  v.  Antonio,  2  Const.  Eep.  776. 

*  Common wnaltb  t>.  Stone,  4  Met.  43,  47.  The  court  aaid  that  the  case  is  strictly 
■naloeons  to  the  rule  in  relation  to  proof  of  the  aciaUer  on  a  cba^e  of  paesing  counter- 
feit bills  or  coins,  which  ia  well  estahlisbed  here  and  in  England.     In  itegiua  «.  Oddj, 

execution  of  the  scheme,  as  bearinjf  on  the  &  Eq.  667,  and  Reg.  u.  Francis,  12  Coi, 

qaration  of  intent.     Carver  o.  People,  39  C.  C.  812. 

Mich.  786.  (i)   It  waa  held,  in  Blulf  o.   State,  10 

So,  where  sereml  persons  were  indicted  Ohio    St     647,    that,   under   an    indict- 

for  forging  a  check  on  a  bank,  it  was  held  ment  for   having   coantprfeit   notes  with 

•dmissilile  to  prove  that  previous  to  nre-  guilty  intent,  the  State  cannot  be  allcn-ed 

■enting  the  check   the   respondent  had  to  prove  the  priaoner's  poasession  otmat*- 

Bgre«d  to  ]mwure   money   by  means  of  rial  and  appliances  for  making  counterfeit 

forged  papers,  without  reference  to  any  coin,  in    order  to  prove  a  w'ciifer  or  an  iii- 

particnlat  bank.    Stat*  *.  Morton,  27  Vt.  tent  to   ntter.     And  in  Lane  o.  fiute,  16 

310.  Ind.  14,  gutere,  whether,  on  trial  for  pass- 

(a)  So,  also,  guilty  knowledge  may  be  ing   counterfeit  gold   coin,  evidence  that 

nifernd  from   the  fact  that  the  prisoner  the  defendant  had  in  his  possession,  and 

had  a  Ui^  f[uantity  of  conoterfeit  coin  in  sttemptad   to   secrete,    counterfeit    bank- 

hia  poasrasiim,  luaDy  pieces  being  of  the  notes,  is  BdniiBsible  to  prove  admUr. 

same  sort,  of  the  aamn  date,  and  made  in  Under    an    indictment     for    connter- 

monlil,  each  piece  being  wranpei!  feiting  coin,  proof  of  intent  to  pass  it  is 


in  B  separate  pirce  of  paper,  and  the  whole    not   essential.      It  is  presumed  until  the 
being  distributed   in  differeot  pockela  of     contrary  is    '-    —         "'  -  "  "■' 

the  dress.      Beg.  v.  Jarvia,   $3  Eng.   L.    9  Iowa,  fiS. 


ovGoo<^lc 


140  LAW  OP  EVIDENCE  IM  CBIMINAL   CASES.  [PAKT  T. 

§  112.  FUoe.  To  show  the  place  where  the  forgery  teat  com- 
mittedf  it  is  competent  to  prove  that  the  InstrameDt  was  found  in 
the  prisoner's  possession  in  such  place,  and  thaV  he  resided 
there ;  of  the  sufficiency  of  which  the  jury  will  judge. '  And  if 
the  iostrument  bears  date  at  a  certain  place,  and  it  is  proved 
that  the  prisoner  was  there  at  that  time,  this  is  sufficient  evi 
dence  that  it  was  made  at  that  place.'  But  where  a  forged  in- 
strument was  found  in  the  prisoner's  possession,  at  W.,  where 
he  then  resided,  but  it  bore  date  at  S.,  at  a  previous  time,  when 
he  dwelt  in  the  latter  place,  this  was  held  not  to  be  sufficient 
evidence  of  the  commission  of  the  offence  ia  W.*  If  the  instru- 
ment ia  not  dated  at  any  place,  and  the  fact  of  forgery  by  the 
priaoner  is  proved,  and  that  he  uttered,  or  attempted  to  utter,  it 
at  the  place  named  in  the  indictment,  this  is  evidence  that  it  was 
forged  at  that  place.*  If  a  letter,  containing  a  forged  instru- 
ment, be  put  into  the  post-office,  this  is  not  evidence  of  an  utter- 
ing at  that  place ;  but  the  venue  must  be  laid  in  the  place  where 
the  letter  was  received.* 

§  113,  Bank-notes.  If  the  indictment  be  for  uttering  a  forged 
bank-note,  parol  eviiieTue  is  admiaaible  to  ahow  that  the  person, 

S  Cox,  C.  C.  S10  ;  3  Deniaon,  C.  0.  264)  4  Eng.  Lav  &  Eq.  B72,  Lord  Canipbtll, 
C.  J.,  «ud:  "I  >m  of  opinion  that  the  evidence  objected  to  wuu  ndrausibla  uniler 
the  Gnt  two  oonQta  as  it  woa  andar  the  third,  for  it  wu  eTidence  Chat  went  to  ihov 
that  the  prisousr  wai  a  very  tsd  man,  and  a  likely  person  to  commit  sncb  olTencas  as 
those  charged  in  the  indictment.  But  the  law  or  Eofiland  does  oot  allow  one  crime 
to  be  proved  in  order  to  raise  a  prolisbilitjr  that  another  iirime  baa  been  committed 
by  the  perpetrator  of  the  first  The  evidence  which  wia  received  in  the  cue  does  not 
tend  to  show  that  the  prisoner  knew  that  these  particular  goods  were  stolen  at  Iba 
time  that  he  raceiTod  them.  The  rule  which  has  prevailed  in  the  case  of  indictmeut* 
for  uttering  foiged  bank-notes,  of  allowing  evidence  tii  be  given  of  the  utterius  of 
other  forged  notes  to  dilTereDt  pereons,  hu  gone  to  great  lengths,  and  I  should  lie 
unwilling  to  see  that  rule  applied  generally  in  the  Bdministiation  of  the  criminnl  law. 
Wa  are  all  of  opininn  that  the  svidence  admitted  in  this  case  with  regard  to  the 
tcienler,  was  improperly  admitted,  as  it  afforded  no  ground  for  any  le^timnte  inference 
In  respect  to  it.  The  conviction,  therefore,  must  be  qoasbed."  And  see  Rwina  e 
Green,  3  Car.  &  Sir.  209. 

>  Rei  E>.  Crocker,  2  New  Rep,  87  i  Ruai.  k  By,  0.  Q  97  j  8penoet"s  Case,  3  Leigh, 

■  State  V.  Janea,  1  UcUalUm,  230. 

»  Bei  v.  Crocker.  2  New  Rep.  87  j  Rnas.  k  Ry.  C.  0.  97. 

•  Biand  p.  People,  8  Scam.  884. 

'  People  V.  Bithbuu,  31  Wend.  609.  627-541,  where  all  the  eases,  Engliah  and 
American,  on  this  point,  are  collected  and  fnlly  reriewed.  The  principle  on  which 
this  point  waa  decided  is,  that  the  offence  chw^fed  was  a  felony,  to  which  the  act  of 
consnmmation  w*«  indispensably  neoessnry  ;  the  lUltmjil  to  commit  a  felony  being  of 
itself,  and  without  conmmmation,  only  a  misdemeanor.  But  where  nn  art  of  forgery 
amounta  only  to  a  misdemeanor,  as  the  attempt  to  commit  it  ia  of  itself  a  miademeennr, 
it  is  conceived  that  proof  of  pnttinR  a  letter,  containina  the  faliw  inetrument,  into  the 
poflt-office.  would  be  sntflcient  to  support  a  charge  nf  rommitting  the  crime  at  that 
place.     See  Perkins'*  Case,  Lewin,  C.  C.  1 60  ;  ntpra,  }  3. 
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whose  name  appears  on  the  note  as  president,  is  in  fact  the  presi- 
dent of  that  bank ;  ^  but  it  is  not  necessary  to  prove  the  existence 
of  the  bank,  unless  it  be  described  in  the  indictment  as  a  bank 
dulj  incorporated,  or  an  intent  to  defraud  that  bank  be  alleged.' 


g.  Peabody,  S 
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HOMICIDE. 

§  114.  Dsfljiltloii.  HomciDEia'^  the  killing  of  any  human  being" 
It  is  of  three  kinds :  1.  Justifiable  ;  2.  Sxcusable  ;  3.  Felonious. 

§  115.  JnatiOabt*.  1.  Justifiable  homicide  is  that  which  is  com- 
mitted either,  1st,  b/  unavoidable  rucestity,  without  any  will, 
iiitentioa,  or  desire,  or  any  inadvertence  or  negligence  in  tho 
party  killing,  and  therefore  without  blame ;  such  aa,  by  an  oflocer, 
executing  a  criminal,  pursuant  to  the  death-warrant,  and  in  strict 
conformity  to  the  law,  iu  every  particular  ;^-or,  2d!y,  for  the 
advancement  of  public  justice ;  aa,  where  au  officer,  in  the  due 
execution  of  his  office,  kills  a  person  who  assaults  and  resists 
him ;  or,  where  a  private  person  or  officer  attempts  to  arrest  a 
man  charged  with  felony  and  is  resisted,  and  in  the  endeavor  to 
take  him,  kills  him ;  or,  if  a  felon  flee  from  justice,  and  in  the 
pursuit  he  be  killed,  where  he  cannot  otlierwise  be  taken  ;  or,  if 
there  be  a  riot,  or  a  rebellious  assembly,  and  the  ofGcers  or  their 
assistants,  in  dispersing  the  mob,  kill  some  of  them,  where  the 
riot  cannot  otherwise  be  suppressed ;  or,  if  prisoners,  in  jail,  or 
going  to  jail,  assault  or  resist  tlie  officers,  while  in  the  necessary 
discharge  of  their  duty,  and  the  officers  or  their  aids,  in  repelling 
force  by  force,  kill  the  party  resisting ; — or,  Sdly,  for  the  preven- 
tion, of  any  atrocious  crime,  attempted  to  be  committed  by  force ; 
such  as  murder,  robbery,  housebreaking  in  the  nigbt-time,  rape, 
mayhem,  or  any  other  act  of  felony  against  the  person.'  But  in 
such  cases  the  attempt  must  be  not  merely  suspected,  but  appar- 
ent ;  the  danger  must  be  imminent,  and  the  opposing  force  or 
resistance  necessary  to  avert  the  danger  or  defeat  the  attempt' 

'  i  Bl.  Comra,  178-180  ;  1  Rasa,  on  Crimes,  68S-670,  5th  (End.)  ed.  842,  843  ; 
1  Wharton,  Crim,  Law,  8th  ed.  §307.  The  Roman  civil  Uw  recogniifd  tho  Hamepriiiri- 
jiles.  "Qui  latronem  (iuaidiatorem)  Occident,  non  tenetiir,  atiiiiie  si  alitor  pfncalam 
eltugero  non  potest."  Inat.  lib.  4,  tit.  3,  |  2.  "  Furem  nootarnum  ai  quia  Occident,  it» 
demara  impuno  foret,  ai  parcero  ei  sine  periculo  siio  non  potuil"  Dig.  lib,  48,  tSt 
3.  I.  9.  "  Qui  atiipram  aibi  vel  suia  per  vim  inTerentem  occidit,  dimittendus."  ttiR. 
lib.  48,  tit.  3,  L  1,  I  4.  "Si  quis  percnaaorem  ad  aa  TenienUm  gladio  repnlerit,  non 
Ut  homicIJa  tenetur  ;  qnia  dpfensor  propriaa  salutis  In  nuUo  peocasso  rideter,"  Coil. 
lib.  0,  tit.  16,  1.  S.  In  the  cnsea  mentioned  in  the  text,  if  the  homicide  i>  ooniinittnl 
with  nndne  preripitancjr,  or  the  iinjiistifiahlB  use  of  a  deailly  weapon,  the  slayer  will 
be  culpable.     See  Alison'i  Crim.  Law  of  Scotland,  p.  ItK)  ;  Id.  pp.  132-1-^9. 

*  United  Stntes  «.  Wiltbereer.  3  Wash.  616,  And  M«  StoU  c,  fiutberfiftd,  1 
Hawlca,  457  ;  State  v.  Boane,  2  Oev.  fiS. 
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§  116.  ExooMble.  2.  Exxuiahle  homicide  ia  Uiat  which  is  com- 
mitted either,  Ist,  b^  misadventure  {per  infortunium);  which  is 
where  one,  doing  a  lateful  act,  uufortuoatelj  kills  another ;  as,  if 
he  be  at  work  with  a  hatchet,  and  the  head  tliereof  flies  off  and 
kills  a  hy-stander ;  or  if  a  parent  is  correcting  his  child,  or  a 
master  his  apprentice  or  scholar,  the  hounds  of  moderation  not 
being  exceeded,  either  in  the  manner,  the  instrument,  or  the  quan- 
tity of  punishment ;  or  if  an  officer  is  punishing  a  criminal,  within 
the  like  bounds  of  moderation,  or  within  tlie  limits  of  the  law, 
and  in  either  of  these  cases,  death  ensues;'  or,  2d\y,  in  ae^- 
dtifenee  {»e  defendendo) ;  which  is  where  one  is  assaulted,  upon 
a  sudden  affray,  and  in  the  defence  of  his  person,  where  certain 
and  immediate  suffering  would  be  tlie  consequence  of  waiting  for 
the  assistance  of  the  law,  and  there  was  no  other  probable  means 
of  escape,  he  kills  the  assailant.  To  reduce  homicide  in  self- 
defence  to  this  degree,  it  must  be  shown  that  the  slayer  was  closely 
pressed  by  the  other  party,  and  retreated  as  far  as  he  conveniently 
or  safely  could,  in  good  faith,  with  the  honest  intent  to  avoid  the 
violence  of  the  assault.  The  jury  must  be  satisfied  that,  unless  he 
bad  killed  the  assailant,  he  was  in  imminent  and  manifest  danger 
either  of  losing  his  own  life,  or  of  suffering  enormous  bodily 
harm.' (a)    This  latter  kind  of  homicide  is  sometimes  called 

I  4  B1.  CcHDin.  1S2  ;  1  RnBB  on  Crimra,  657-«00,  Stb  (F.ng.)  ed.  843. 

>  4  Bl.  Comm.  182 ;  1  Riua.  oa  CrimeB,  SQO,  601,  Gth  (Eng.)  ei.  843  ;  1  Wharton, 

Clim.  Law,  8th  ed.   S  808.     "  Qui,  cum  alitar  tueri  se  non  poasnnt,  damni  culi«m 

dederJDt,  innoiii  sunt.     Vim  enim  tI  dBfenderr,  omneii  legeH  oniniaque  jura  pennit- 

'■    Wg.  lih.  B,  tit.  2,  1.   45,  !  i.     "Is  qui  aggr«sorein  tpI  qucmeunqne  alium 

-■ — ^—  J-— -^— ■ i:t-^..  'acxient,  nullani  ob  id  factum  calumatHm  metupre 


(n)  Cheek  o.  State,  4  Tei.  App.  iU  ;  v.    State.   65    Miss.    414  ;    Kendrick    b. 

Drawr  o.  SC&te,  4  Boit.  (Tann.)  246  ;  Ken-  State,  Id.  486.    For  an  iiitereBting  disc  lis- 

nedy  e.  Com.,  14  Buah  (Ky.),  840.    There  Binn  of  the  relation  of  the  conduct  of  an 

ia  an  fitenmon   of  this  principle   which  ordinarily  renaonable  and  tiiudent  man  to 

nllotra  the  jury  to  acquit  the  defendant  if  the  oriniinal  law  aa  affonling  a  standard 

the  circnnistancea  were  such  that  an  ordi-  by  which  all  principles  of  leg«l  liability  are 

narilT  n»eon«ble  and  prudent  man  would  sol,  see  Holmes,  Common  Lnw,  Leeluie  II. 

have'belien^  himself  in  such  danger,  al-  There  a™  numerous  decisions  in  which 

though  in  fart  inch  danger  did  not  exiBt,  it  haa  been  held  that  evidence  of  threats 

mi  the  law  holds  no  one  to  a  higher  stand-  of  the  deceased,  of  violence  to  the  nccnsed 

nnl  of  condnot  than  that  of  the  reasonnble  or  others,  and  hia  character  for  brutality, 

and  prndenc  man.    Stoenmejor  v.  People,  and  acts  of  riolence,  is  admisfible  in  trials 

©3  in.  383;  Slate  v.  Bohan,  19  Kan.  28,  tor  homicide.    The  principle  on  which  tliia 

p.  55.  evidence  is  nilinisaible  is  that  these  facta 

The   helief  of   the    accnaed,   however,  are  pnrt  of  the  res  gaUe  where  the  aecnsed 

that  he  was  in  snch  danger,  is  immaterial  alleKes  that  the  homicide  was  cnmniilted 

nnlasa  it  coincides  with  what  the  helief  of  in    self-defence,  and   thev   are   so   tiecauwa 

the  ordinarily  rensonahle  and  pmdont  man  to  make  out  the  liefrmce  that  the  holn- 

wooM  be  under  the  ciicnmstances.    Farker  icide  was  oommitted  in  self-defence,  the 
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chanee<nedlei/f  or  chaudrmedUy^  vords  of  nearly  the  same  import ; 
and  closely  borders  upon  mauslaiigbter.  In  both  cases  it  ia  sup- 
posed  that  passioQ  has  kindled  on  each  side,  and  that  blows  have 
passed  between  the  parties ;  but  the  difference  lies  in  this, — that 
in  manslaughter,  it  must  appear,  either  that  the  parties  were 
actually  in  mutual  combat  when  the  mortal  stroke  was  given,  or, 
that  the  slayer  was  nut  at  that  time  in  imminent  danger  of  death ; 
but  that  in  homicide  excusable  by  self-defence  it  must  appear, 
eitlier  that  the  slayer  had  not  begun  to  fight,  or  that,  having 
begun,  he  endeavored  to  decline  any  furtiier  struggle,  and  after- 
wards, being  closetjr  pressed  by  bis  ant^onist,  bo  killed  him  to 
avoid  his  own  destruction.*     Under  this  excuse  of  self-defence, 

u  Crimea,  601,  Stb  (Eog.)  ed.  Sil ;   SCate  v.  HilL 

jury  mint  be  utisQad  that  nolen  tb«  chtnoter  of  the  deoeuBd  or  liif  thrMU 
aeuiueil  killiv)  tha  auaikat,  Im  •ran  iu  im-  SKaiust  ths  aucused.  Fields  v.  State,  47 
luineni  and  manifest  daufter  either  of  los-  Ala.  603  ;  Bowlei  v.  State,  63  Id.  835  ; 
iii^  \ia  own  lifB  or  of  lulfBriug  enormDua  Payae  «.  State,  BO  IcL  80  ;  People  d. 
bsdilj  h.irm  ['Opra,  \  116),  aad  \\tt  ijuea-  Taiiig,  63  CaL  602 ;  DuTiOiion  d.  FeoplE, 
tiou  wlit^tiiur  such  danger  existed  may  wuU  i  Col.  115  j  Campbell  v.  Peojdc,  16  III. 
be  UitTBuled  by  the  oharaatat  of  ths  deceased  17;  Wilson  v.  People,  Si  IiL  29J  ;  State 
and  his  koown  iitopensities  for  hamiciJe,  v.  Hroirne,  22  Kan.  223  ;  Cornelius  v. 
or  hia  particular  enmity  to  tha  acciued.  Com..  16  Q.  Mod.  (Ky.)  516]  State  v. 
There  ia  groat  conflict  in  tha  daciaions,  but  Rioka,  32  La.  Ann.  1098;  State  d.  Bums, 
it  is  beUevMl  that  this  principle  will  ba  31  Id.  Pt.  II.  1176;  Slate  d.  CbaTis,  80 
fouml  to  be  supported  by  the  msjonty  of  N.  C.  353 ;  Cnbtna  o.  State,  I  Lea 
the  courts.  Thus  it  has  been  held  th»t  (Tenn.),  267;  Little  v.  State,  6  BskL 
the  chai-actar  of  the  deceased  can  be  (Tbuq.)  491;  Sims  t>.  Sbite,  9  Tei.  App. 
brought  in  iiiue  only  where  the  oiroum-  588;  Peck  b.  State,  6  Id.  81]  ;  Unil«l 
alancea  raise  a  doubt  whather  the  borai-  State*  o.  Mingo,  2  Cllrti^  C.  C.  1.  Cf. 
eide  waa  in  nulice  or  ia  aelf-dcfenoe  Com.  v.  Wilaon,  1  Gray  (Msai.),  887; 
(State  V.  Penrce.  IS  'Siv.  ISS;  People  v.  miara.  Com.  e.  Heade,  12  Id.  167  ;  Com. 
Lombard,  17  OaL  316  ;  Little  v.  Sute,  3  c  HillUrd,  2  Id.  294.  See  b1w>  Pfomor  e. 
Biit(Tenn.)49l),)othatpreirtousthreati  People.  1  Park.  Cr.  R.  ASS.  In  a  oaw  in 
by  the  dneeaaed  against  the  acciued  are  nd-  Mas!iachusett<i  Chp  prin<ni>1e  under  discna* 
misnble  if  the  accused  is  relying  upon  aclr-  einn  was  consideredgaad  a  distinction  drawn 
defence  for  hia  eicuae  (State  v.  Coo|ier,  bntweeu  the  evidence  of  the  character  of 
32  Ala.  Ann.  1034),  but  not  otherwise  the  deceased  for  brutality  or  fur  picking 
(Hanis  v.  State,  34  Ark.  469).  quarrels  and  eridencH  of  the  fact  of  ths 
Aa  the  proof  of  such  threats  ia  admit-  comparatire  size  and  atraogth  «r  the  de- 
ted  Co  show  the  reaaonablenesa  of  the  act  ceanfd  and  the  aceiued,  holding  Xhn  latter 
of  the  accDsal,  aa  a  measnro  of  self-de-  to  he  adniiaaible  aa  bearing  upon  the  lym- 
fenci!,  it  would  seem  that  in  some  cases  tion  whctberthe  accuaed  had  reason  to  \r- 
it  might  be  immaterial  whetiier  the  ac-  lieve  himaelf  in  danger  of  aerinus  bodily 
cu^d  knew  of  these  threats  or  not,  aincs  harm.  Com.  v.  Bamacin,  184  Mass.  216. 
the  qncation  is  not  whether  thn  accusinl  The  conrt  in  this  case  expressly  OTemilei 
baliflveil  be  waa  in  danger,  bnt  whi'ther  Com.  r.  Head.  12  Gray,  167,  in  which  the 
the  jury  believea  that  he  was  in  aoch  dan-  fast  that  the  deceaand  was  a  man  of  gmt 
gcr  that  hia  act  waa  justifiable,  and  thia  muscnlar  strength  waa  etalndi^  as  irrc. 
evidence  of  threats  against  the  sccusrd  levant.  The  court  also  diatinguished  the 
TTDiild  tend  to  prove  auch  danger.  If  case  of  Com.  t>.  Hilliard,  2  Gray,  294,  and 
there  is  nn  attempt  to  make  out  a  caae  Com.  «.  York,  7  Law  Rep.  497,  607,  an 
of  self-defence,  ths  general  tendency  of  cases  where  evidence  of  the  (Aimrier  of 
the  decisions  in  thp  m^ority  of  the  the  deceased  for  bmtali^  wm  offered. 
States  ia  to  admit  eridence  of  the  brntal 
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the  priucipal  civil  aod  natural  relations  are  comprehended;  and, 
therefore,  a  master  and  servant,  parent  and  child,  and  liusband 
and  wife,  killing  an  assailant,  in  the  necessar;  defence  of  each 
other  respectively,  are  excused.'  (a) 

§  117.  Saintt  sabjeot.  Homicide  is  also  excusable,  when  un- 
avoidably committed  in  defence  of  the  poaaeanon  ofone^s  dwelUng- 
hou*e,  against  a  trespasser,  who,  having  entered,  cannot  be  put 
out  otherwise  than  by  force ;  and  no  more  force  ia  used,  and  no 
other  instrument  or  mode  is  employed,  than  is  necessary  and 
proper  for  that  purpose.*  So,  if,  in  a  common  calamity,  two  per- 
Bons  are  reduced  to  the  dire  alternative,  that  one  or  tlie  other  or 
both  must  certainly  perish,  as,  where  two  shipwrecked  persons  are 
on  one  plank,  which  will  not  hold  them  both,  and  one  tlirusts  the 
other  from  it,  so  that  he  is  drowned,  the  survivor  is  excused.^ 

§  118.  DlBtiaotloQ.  The  distinction  between  justifialile  and 
ezCDsable  homicide  was  formerly  important,  inasmuch  as  in  the 
latter  case,  the  law  presumed  that  the  slayer  was  not  wholly  free 
from  blame ;  and  therefore  he  was  punished  by  forfeiture  of  goods, 
at  leaat.  But  in  the  United  States,  this  rule  is  not  known  ever  to 
have  been  recognized  ;  it  having  been  the  uniform  practice  here, 
as  it  now  is  in  England,  where  the  homicide  does  not  rise  to  the 
degree  of  manslaughter,  to  direct  an  acquittal.* 

§  119.  FelotUoiu  Homloids.  MBiMlBit|^t«r.  8.  FeLOMIOCS  HOMI- 
CIDE ia  of  two  kinds,  namely,  manglaughter  and  murder ;  the  differ- 
ence between  which  consists  principally  in  tliis,  that  in  the  latter 

>  4  Bl.  Coram.  1S8;  1  Hale,  P.  C.  448. 

•  1  H*If,  P.  r.  485,  iSe  ;  1  Riifls  on  Crimes,  662,  664,  Bth  (Eng.)  ed.  847,  cites 
Urad's  Case.  1  Lewin,  C.  C.  184  ;  M'Ud's  Caa*,  2  Lewin,  C.  C.  214  i  Hintholiffa 
Cmb,  1  Lrwin,  C.  C.  161.     Aee  ante,  9  05,  n. 

•  4  BL  Comm.  186.  And  eep  Holmes's  Caae,  where  sereral  pagsengers  were  tbrown 
over  from  tbe  oTnloaded  loDK'lioat  of  a  Toiindered  ahip,  to  save  the  lives  of  the  others  ; 
in  which  thU  doctrine  wsi  very  folly  and  ably  di«ciuwd.  I  Wharton's  Crim.  l^w, 
8th  ed.  {Sll,  note  6. 

•  4  Bl.  Comm.  188;  2  Inst  146,  31S. 

{n)  A  man  cannot  jnstiry  killing  an-  plei  of  bnnuml^   and  jnatlce,   first,  to 

other  )<j  prrtence  of  npee«i)j,  nnlow  he  pronounce  tlie  crjminnt  innocent  until  ha 

were  whollj  without  fniilt  in  brintring  that  in  proved  guilty  ;   and,  secondly,  after  he 

li<K?eiinty  npon  himtelf;  if  he  kill  one  in  is  shown  to  have  committed  a  homiciile, 

defence    of    an    itijury    done    hy   himself,  to  look  for  every  eicuse  which  may  reduce 

he    is    gniltr    of    msniilRDKliteT   at    least,  the  ftuilt   to  the  lowest  point   consistent 

People  r.  Lamb,  17  Cal.  328.     The  benefit  with  the  fscts  proved.     Slate  v.  Mi-Don- 

of  a  donbt  whether  the  hominda  is  instift-  dpU,  32  Vt  £38.     But  an  expert's  doubts 

able  or  not  i<  to  be  (riven  to  the  ptitotier.  as  to   a  defendant's  sanity  are  not  legal 

People  r.  Arnold,  15  Cnl.  470.     See  alio  proof  of  his  innnity,   and  therefore  are 

People  V.  Gibson,  17  Cnl.  283.     It  is  the  niadmissible.     SuiGhei  v.  People,  22  H. 

doty  of  the  conrt,  npon  common  princi-  Y.  147. 
Vol.  m.  — 10 
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there  is  the  ingredient  of  malice,  while  in  the  former  tliere  is 
none ;  or,  as  Blackstone  expresseB  it,  manslaughter,  when  toIud* 
tary,  arisea  from  the  sudden  heat  of  the  pasHions ;  murder,  from 
tlie  wickedness  of  the  heart.  Mansladghteb  is  therefore  defined 
to  be  "the  unlawful  killiTiff  of  another,  without  malice,  either  expreta 
or  implied."^  And  hence  every  indictment  for  wilful  homicide, 
in  which  the  allegation  of  malice  is  omitted,  is  an  indictment  for 
manslaughter  only.  So,  on  the  trial  of  an  indictment  for  murder, 
if  there  is  no  sufBcient  proof  of  malice  aforethought,  and  the  act 
of  killing,  being  proved,  is  not  justified  or  excused,  the  jury  must 
return  a  verdict  for  maiislaugliter.  As  this  offence  is  supposed 
to  have  been  committed  without  malice,  bo  also  it  must  have  been 
without  premeditation  ;  and  therefore  there  can  be  no  accessories 
before  the  fact.  Thus,  it  is  said,  that,  if  A  is  charged  with  murder, 
and  B  is  charged  as  accessory  before  the  fact  (and  not  as  present, 
aiding  and  abetting,  for  such  are  principals),  and  A  is  found 
guilty  of  manslaughter  only,  B  must  be  altogether  acquitted.^  (a) 
But  if  A  is  charged  with  murder,  and  B  is  charged  with  receiving, 
harboring,  and  assisting  him,  well  knowing  that  he  had  committed 
the  murder ;  and  A  be  found  guilty  of  manslaughter  only ;  B  may 
be  found  guilty  of  being  accessory  after  the  fact  to  tlie  latter 
offence,"  (6) 

§  120.  a«ms  aDbfaot.  The  indictment  for  mamlaughter  is  in  the 
same  form  with  an  indictment  for  murder,  hereafter  to  be  stated, 
except  that  the  allegation,  "  of  his  malice  aforethought,"  and  the 
■word  "murder,"  are  omitted.  Tlio  substance  of  the  charge, 
therefore,  so  far  as  the  proof  is  concerned,  ia,  that  the  prisoner 
(describing  him),  at  such  a  time  and  place,  feloniously  and  wil- 
fully assaulted  the  deceased  (describing  him),  and  killed  him  in 

>  4  BI,  Coram.  IBl;  1  Hale,  P.  C.  486;  CommonwMlth  n.  Webster,  6  Cuah.  30*. 

*  1  Hale,  P.  C.  *50  j  Kibithe'«  Case,  4  Rep.  13  b,  pi.  8. 

•  Eei  0,  Gteen»cre,  3  C.  &  P.  35. 

(a)  Evidence  that  a  party  ia  present,  and  twittery  are  well  ehaiged,  and  srejMit 

aiding  and  abetting  in  h  murder,  will  enp.  and  parcel  of  the  same  transaction.     Com. 

Grt   Hii   indictment    charging   him  wiih  ».  Murphy,  2  Allen  (Maw.),  ]69 ;  Com.  c 

Ting  committed  the  act  with   his  own  DeRii,  109  Maw.  34B  ;  poit,  |  121,  D.     In 

hand.  Com.  v.  Chapman,  11  Ciish.  (Mass.)  Maine,  upon  an  indictment  charKinfc  an 

122.     See  also  Re^,  o.  Gaylor,  7  Coi  Or.  assault  with   intent  to  murder,  the  jury 

Cns.  353.  .  may  find  an  assanlt  with  intent  to  kill,  bnt 

(b)  Oae  indicted  for  vuaalaitghteT,  may,  not  to  murder.     State  o.  Waters,  89  He. 

on  trial,  be  convicted  for  an  aisoMll  and  64.     See  also  People  b.  Jobnaon,  1  Parker, 

baitery,  though  the  indictment  contains  no  C.  R.  291,  and  People  v.  Shaw,  Id.  »27. 

count  specially  cliaimng  the  minor  offence  See  also  ante,  g  120,  n. 
(SbiCe  K.  Scott,  24  VL  127),  if  the  assault 
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the  particular  manner  therein  set  forth.  The  allegations  of  dia- 
bolical motive  iu  tiie  slayer,  and  that  the  deceased  was  in  the 
peace  of  God  and  the  State,  and  that  the  offence  was  committed 
with  force  and  arms,  though  usually  inserted,  are  superfluous,  and 
not  neccBsary  to  be  proved.'  (a)  And  the  time  of  any  homicide 
is  not  material  to  be  precisely  proved,  if  it  appear,  both  on  the 
face  of  the  indictment,  and  also  by  the  evidence,  that  the  death 
happened  within  a  year  and  a  day  after  the  stroke  was  given,  or 
the  poisoD  administered,  or  other  wrongful  act  done,  which  is 
Bupposed  to  have  occasioned  the  death.  The  day  is  added  to  the 
year,  in  order  to  put  the  completion  of  a  full  year  beyond  all 
doubt,  which  might  arise  from  the  mode  of  computation  by 
including  or  excluding  the  day  of  the  stroke  or  infliction ;  and 
because,  as  Lord  Coke  lias  remarked,  in  case  of  life  the  rule  of  lav 
ought  to  be  certain  ;  and  if  the  death  did  not  take  place  within 
the  year  and  day,  the  law  draws  the  conclusion  that  the  injury 
received  was  not  the  cause  of  the  death;  and  Neither  the  court 
nor  jury  can  draw  a  contiary  one.'  (6) 

§  121.  Proof.  Where  the  crime  of  manslaughter  only  is  charged, 
the  proof  oftlte  offence,  on  the  part  of  the  prosecution,  is  by  proving 
tbe  fact  of  killing,  with  such  circumstances  as  show  criminal  cul- 
pability on  the  part  of  the  prisoner.  And  the  defence  consists 
either  in  a  denial  of  the  principal  fact,  or  in  a  denial  of  all  culpa- 
bility, supported  by  the  proof  of  circumstinces,  reducing  the  fact 
of  killing  to  the  degree  of  excusable  or  justifiable  homicide.^  But 
the  distinction  between  murder  and  manslaughter  most  frequently 
arises  where  the  indictment  is  for  murder,  and  the  evidence  on 
the  part  of  the  prisoner  is  directed  to  reducing  the  act  to  the 
degree  of  manslaughter  only.  The  cases  on  this  subject  are  of 
two  classes,  the  offence  being  either  voluntary  or  involuntary. 
Voluntary  manslaughter  is  where  one  kills  another  in  the  heat  of 
blood ;  and  this  usually  arises  irova  fighting,  or  from  provocation. 

'  HeyJon'a  Case.  4  Rep.  41,  pi,  5  :  3  Cliitty,  Crim.  Law.  761,  n.  ;  2  Hale,  P.  a 
1B6.  187  ;  Commonwenlth  o.  Mitri^hv,  11  Cuah.  (Mass.)  472. 

»  3  InBt,  63  ;  State  o,  OitbH,  1  Dev.  I3B,  141  ;  2  Hale,  P.  C.  179. 

•  It  is  no  riefencB  to  on  indictirient  for  manslaughter,  that  the  homicide  appears  by 
the  oridence  to  ha»8  been  committed  with  malice  aforetliought,  and  is  therefore  mur- 
der ;  but  the  defcnriant  may  be  properly  convicted  of  the  crime  of  manslsMRliter. 
Commonirealtb  d.  H'Pike,  3  Cuah,  181. 
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to  ^a  former  cate,  ia  order  to  reduce  the  crime  from  mut'der  to 
mauslaugliter,  it  must  be  sliown  that  the  fighting  was  not  precon- 
certed, and  that  there  was  not  aufficlent  time  for  the  passion  to 
subside ;  for  in  the  case  of  a  deliberate  fight,  such  as  a  duel,  the 
slayer  and  his  second  are  murderers.^  And  though  there  were 
not  time  for  passion  to  subside,  yet  if  the  case  be  attended  with 
such  circumstances  as  indicate  maUce  m  the  slayer,  he  will  be 
guilty  of  murder.  Thus,  if  the  slayer  provide  himself  witii  a 
deadly  weapon  beforehand,  in  anticipation  of  the  fight,  and  not 
for  mere  defence  of  liis  person  against  a  felonious  assault  ;*  or  if 
he  take  an  undue  advantage  of  tlie  other  in  the  fight  i^  or  if, 
though  he  were  in  the  heat  of  passion,  he  should  designedly  select 
out  of  several  weapons  equally  at  hand,  that  which  aloue  is  deadly, 
— it  is  murder.*  Where,  in  a  fight,  the  victor  had  followed  up  his 
advantage  with  great  fury,  giving  the  mortal  blows  after  the  otlier 
party  was  down,  and  had  become  unable  to  resist,  it  was  still  held 
to  be  only  manslaughter.' 

§  122.  ProTooaUon.  Where  homicide  is  committed  Hpon  provo- 
cation, it  must  appear  that  the  provocation  was  considerable,  and 
not  slight  only,  in  order  to  reduce  the  oEfeuce  to  manslaughter ; 
and  for  this  purpose  the  proof  of  reproachful  worda,  how  grievous 
soever,  or  of  actions  or  gestures  expressive  of  contempt  or  reproach, 
without  an  assault,  actual  or  menaced,  on  the  person,  will  not  he 
sufGcient  if  a  deadly  weapon  be  used.  But  if  the  fatal  stroke 
were  given  by  the  hand  only,  or  with  a  small  stick,  or  other  instnt- 
ment  not  likely  to  kill,  a  less  provocation  will  suffice  to  reduce 
the  offence  to  manslaughter.^  Thus,  the  killing  has  been  held  to 
be  only  manslaughter,  though  a  deadly  weapon  was  used,  where 
the  provocation  was  by  pulling  the  uose;^  purposely  jostling  the 
slayer  aside  in  the  highway  ;*  or  othei-  actual  battery."    So,  where 

'  1  Ruio.  on  Crinios,  631,  Bth  [Eng.)  ad.  695  :  !  Hule,  P.  a  452,  453. 
«  Re«iiia  B,  Smith,  8  0.  &  P.  180  ;  Rei  v.  knAf-TWD.  I  Euss.  on  Crimw,  531,  50. 
(Eng.J  ed.  701  ;  tlei  o.  WTiitelev,  1  Lewin.  C.  C.  17S. 

•  Rax  o.  Kessel,  1  C.  &  P.  437  ;  Fmt.  SB5 

*  1  LMoh  151  :  1  EiBt.  P.  G.  246  :  Foster.  284,  2<)5  ;  ReT  r.  AtKlrmn,  ,«pm  : 
Kex  u.  Whitalpy,  ntpra;  1  Rub.  on  Crirae",  631,  Sth  (End  pd.  701. 

Rex  B.  Ayes,  Rosg.  k  Rt.  168.  But  it  hn-  b»«n  thonifht  that  where  th*  manner  of 
the  fi«ht  waa  demUy,  an,  "  an  mvund-tfonfn  fight."  if  death  msuad,  it  would  be  nmr- 
der.     R«x  B.  Thorpe,  1  Len-in,  C,  C.  171. 

'  Foitpr,  290,  2B1  i  infra,  }  124  ;  United  States  v.  Wiltberger,  8  Wash.  615. 

'  J.  KbIv.  133. 

'  Linnra's  Cise.  1  HiIh,  P.  C.  465.  If  the  provftcation  hv  a  Wow  he  too  slizht  to 
reduce  the  killing  to  manalaiiKhter,  yet  it  has  been  thought  soffieient,  if  arrompnnied 
bjF  wonia  and  gestures  calculated  to  pro<iiice  a  deirre*  of  ejcwpenition  equal  to  what 
Tiild  h*  ("uo^d  by  a  violent  blow.      Regina  v.  Sherwood,  1  Car.  ft  Kir,  556.  vn 
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a  husband  caught  a  man  in  the  act  of  adultery  with  his  wifo,  and 
iustantly  killed  either  or  both  of  tliem.'  And  wliere  a  boj',  being 
beaten  by  another  boy,  ran  home  tu  his  father,  who,  seeing  him 
very  bloody,  and  heaving  his  cries,  instantly  took  a  rod  or  email 
stick,  and,  running  to  the  Geld  three-quarters  of  a  mile  distant, 
Btruclc  the  aggressor  on  the  head,  of  which  be  died,  this  was  ruled 
manslaughter  only,  because  it  was  done  upon  provocation  by  the 
injury  to  his  bod,  and  in  sudden  heat  and  passion.^ 

§  123.  Smme  Biibjaot.  Another  kind  of  provocation  sometimes 
aris^  in  the  execution  of  proeeM.  For,  though  the  killing  of  an 
officer  of  justice,  while  in  the  regular  execution  of  hie  duty,  kiiow- 
ii^  him  to  be  an  officer,  and  with  intent  to  resist  him  in  such 
exercise  of  duty,  is  murder,  the  law  in  that  case  implying  malice; 
yet  where  the  process  is  defective  or  illegal,  or  is  executed  in  an 
illegal  manner,  the  killing  is  only  manslaughter,  unless  circum- 
stances appear  to  show  express  malice;  and  then  it  is  murder.* 
Thus,  the  killing  will  be  reduced  to  manslaughter,  if  it  be  shown 
in  evidence  that  it  was  done  in  the  act  of  protecting  the  slayer 
against  an  arrest  by  an  officer  acting  beyond  the  limits  of  his  pre- 


>  Muldj'B  Cage,  1  Vent.  1S6  ;  T.  Raym.  212 ;  b.  c.  nom.  UanDing'ii  Case,  irbere 
tbe  court  ia  reported  to  bnve  laid  that  "  there  uiulil  not  be  a  (^rrutt-r  pruvocaiion  tlian 
lhi«."  J.  Kely.  187.  See  also  People  v.  Ejan,  2  Wheeler,  C.  Cas.  S4  ;  Reeina  v. 
Fiaher.  8  n.  &  P.  ]82  ;  Poarson's  Case,  2  Uwiii,  C.  C,  219  ;  Alisoii'a  Ciim.  I.aw  of 
SuotlaDd,  P.  113  i  Regina  v.  Kelly,  2  C.  ft  K.  814. 

«  RojlryK  Case,  Godb.  163  ;  Cro.  Joe.  260  ;  12  Rep.  87  ;  1  Hale,  P.  C.  468  ;  b.  o. 
Foster,  2BI,  295.  Colte  calls  Iba  iiiatrunient  useil  in  tliiB  tase  a  cudgel.  Gudl-olt  siiys 
it  waa  a  rod.  Lord  Hale  t«mia  it  a  siaf.  Crolte  terms  it  a  liU/e  cudgel  ;  and  Lord 
Rayluoiicl  obwrrea,  that  it  waa  a  weapon  "  from  wliii:h  no  euch  fhlal  event  could 
TMSonably  be  eipectod."  2  Ld.  Raym.  Hi*8.  Wbutev^r  it  may  have  been,  all  agree 
ihat  it  waa  not  a  lethal  or  deadly  weapon,  from  tlie  use  of  nliieh  malice  miKht  have 
teeo  pTMnmed  ;  and  therefore  tlie  killinj;  waa  but  ni  an  slaughter,  in  the  heat  of  paaaion, 
and  npon  great  provocation. 

•  Foeter,  811 ;  1  Rum.  on  Crimea.  8J7,  5th  {Eng.)  ed.  707  i  Commonwealth  ». 
Drew,  4  Masa.  365,  396.  If  a  felony  has  actually  bean  committed,  any  man  upon 
fr«h  pnmiit  or  hne  and  crv.  May  an^eat  the  feloo,  without  wan'ant  Bill  ai<(ptcioii  "/ 
(A*  ft'oBV  will  not  be  enon(r>i  to  justify  the  arreat.  The  felony  must  hare  been  com- 
mitted in  fart.  Bnt  if  «  fthmy  be  eo«x«,i;U.d.  ,nd  one  ia  upon  rea«,nnble  ground  ««- 
Io^«i  Kf  iriiw  IKe  feUm.  and  thereupon  i-<  freshly  pursued  by  a  private  individual 
without  wirrant,  and  ia  killed  in  the  attempt  to  arrest  him.  it  la  only  man  slaughter. 
An  imarr,  however,  having  reasonable  ground  to  tunprd  IM-  "  /«'my  ««»  mch  (om- 
mitlfd,  may  arreat  and  deUin  thp  snppose.!  felon  ;  whii-h  a  private  Oitiien  cannot  la w- 
fillv  do.  Beekwith  v.  Philhv.  8  B.  k  C,  flSS,  per  I>i.  Tentenien  i  2  Hale,  P.  C. 
7«-!WI;  1  Rasa,  on  Crimefl,  693-59S,  5th  (Bng.)  ed.  7"  ;  Commonwealth  u.  t-arey, 
*  Uw  Rep  If.  a.  189.  173.  And  aae  Price  p.  Seelev.  10  CI.  &  Fin.  28  !  1  Leading 
Oriro.  Caaes,  148,  and  n,  ;  Dereoourt  b.  Corbishlev.  32  F,ng.  Uw  &  Eq.  108  :  Rohan  -e. 
Siwin,  5  Ciiah.  281  ;  Broaghton  d.  .lacttson,  11  Eng.  Law  &  Erj.  888  j  Thomaa  B. 
Kissell,  25  Eng.  Irfiw  &  Fi.  550  :  S-moH  r,  Pnvne,  1  DmiK.  S.W  :  1  Leadrng  Cnm. 
fiMt  157  :  r,edwith  p.  Catchpole,  Oald.  291  :  1  Len'iinff  Cnm.  Cws.  1S8.  and  n.  ; 
B-dnai-  Walk-r.  25  Ene.  Law  Jt  E'|.  539;  Suta  n.  Weed,  1  Foaler  (Jf.  H),  262;  1 
Loading  Cnm.  Caaaa,  164,  and  n. 
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cinct ; '  or,  by  an  assistant  not  in  the  presence  of  the  officer ; '  or, 
by  virtue  of  a  warrant  essentially  defective  in  describing  either 
the  i>cr80ii  accused  or  the  offence  ;*(«)  or,  where  the  party  had 
no  notice,  either  expressly,  or  from  tlie  circumstances  of  the  cose, 
that  a  lawful  arrest  was  intended  ;  but,  on  the  contrary,  honestly 
believed  that  his  liberty  was  assailed  without  any  pretence  of  legal 
authority  ;  *  (i)  or,  where  the  arrest  attempted,  though  for  a  felony, 
was  not  only  without  warrant,  hut  without  hue  and  cry,  or  fresh 
pursuit ;  or,  being  for  a  misdemeanor  only,  was  not  made  fia- 
ijrante  delicto ;  ^  or,  where  the  party  was,  on  any  other  ground, 
not  legally  liable  to  be  arrested  or  imprisoned.^  So,  if  the  ar- 
rest, though  the  party  were  legally  liable,  was  made  in  violation 
of  law,  as,  by  breaking  open  the  outer  door  or  window  of  the 
party's  dwelling-house,  on  civil  process ;  for  such  process  does  not 

1  1  Halo.  P.  0.  458  ;  Bex  d.  Mead,  2  Stark.  205. 

'  Rex  tp.  Patience.  7  C.  &  P.  795  ;  Ees  «.  Whalley,  IJ.  245. 

*  Ken  V.  HooJ,  1  Moody,  C.  C.  281  ;  Foster,  312  ;  1  Hale,  P.  C.  467  ;  Hove  i-.  Bush, 
1  iLin.  &  Grang.  775  ;  2  Scott,  N,  R.  86  ;  SUta  v.  Weed,  I  Fosltr  (N.  H,),  261 ;  1 
LeRdiai;  Ciim.  Ckiiss.  Itll,  and  a. 

*  1  Hale,  P.  a.  470.  Aiid  see  Buckner's  Case,  Sty.  467  ;  J.  Kely.  136  ;  1  Kuss.  on 
frillies,  623,  5th  (Eli«.)  ed.  680 ;  fei:  u.  Witliers,  I  East,  P.  C.  2*3  ;  Hex  v.  Uowartli, 
1  Moo.Iv,  C.  C.  207. 

*  1  Russ.  OQ  Criou^,  593-695.  598,  5tli  (Eug.)  ed.  715,  716,  724  ;  1  Hale,  P.  C. 
463  i  Rex  0.  Curvan,  1  Moody.  V.  C.  132  ;  Rex  u.  Curtan.  3  C.-i  P.  397  ;  Common- 
wealth e.  Carey,  4  Law  Rrp.  N.  H.  170. 

'  ComtDDnwealtli  d.  Drew,  4  Mass.  S95,  396  ;  United  States  v.  Trtiv^ra,  2  Whaler. 
Cr.  Cas.  495,  509  ;  Re»  v.  Corbctt.  4  Law  Rr-ii.  369  ;  Kei:  u,  Tho(U|W)n,  1  Muo.lv.  C,  C. 
80  ;  Rex  v.  Gillow,  Id.  85  ;  1  Lenin,  C.  C.  57  ;  lUgiiia  v.  Fhcli»,  Car.  &'MaTsh. 
180,  186. 

(«)  Orwhere  the  officer  had  no  warrant,  lienalty  Tor  roui'der  in  the  first  degree,  nn- 

althoiigh  ha  knew  that  one  bad  heaii  iS'  teiis  the  offiiwr  Mhall,  in  nil  enees,  first  ^ive 

suod,  but  said  tliat  be  had  one,  uud  reluHeil  notice  oT  hiH  intention  to  arrest     A  homi- 

to  (live  any  explanation  whatever.     Dren-  ride  committed  under  such  rircumstances 

lun  V.  Praple.  10  Micl^  169.  would  neither  be  justifiable  nor  excusable 

(ft)  In  n  case  in  New  York,  Peojile  v.  within   the   definition   contained   in    the 

Carlton,  115  N.  Y.  623,  the  defeudant  re-  Penal  Cude,  sections  303,  204,  SOS,  Penal 

quested  the  court  to  rule  that  it  is  the  .Code,   and,   therefore,   comes  within  the 

duty  ofanoflSeertopvenoticoofaninten.  dt^oition  of  marder  in  the  first  degree, 

tion  to  mjtke  an  arrest  before  uaintt,  or  (Srction  183,  Penal  Code.)    Even  snppos- 

attemptins  to  use,  violence  iijion  the  ac-  inj;  it  to  be  the  duty  of  an   officer  to  givt 

eused,  and  if,  without  giving  such  notice,  notice  of  an  intention   to  arrest,   before 

he  struck  or  attampted  to  strike  him,  nr  doing  so.  it  by  no  menus  follows  that  the 

even  to  take  him  into  custody,  the  accused  person  Bought  to  be  am-st.^1  has  the  right 

had  a  right  to  re.ii9t ;  and  if,  in  no  resist-  to  shoot  or  kill  the  officer  for  attempting 

inR,   he  killed  the  officer,   he  cnnnot  1«  to  arrest  without  notice.     He  may   not 

convtctml  of  murder  in  the  tirst  decree,  lawfully  offer  forcible  resistance  to  such 

The  court  refused  to  give  such  a  ruling,  atteuipted  an'est  until  all  other  means  of 

Biying  :    "The  request,  in  effect,  asked  penceably  avoiding  it  have  Iieen  exhaustt^, 

the  court  to  charge  that  a  suspei-ted  cri-  and  it  is  only  in  the  last  extremity  that 

minal  may  deliberately  and  premeditatedh'  the  right  to  u»e  a  dendty  weapon,  under 

shoot  ami  hill  an   officer  attempting  to  any  ci re iim stances,  arises.    People  v.  SuU- 

mnke  an  arrest,  irrespective  of  all  the  oth-  ivan,  7  N.  Y.  396," 
•r   clrciimstnuces,  without  incurring  the 
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jnstify  the  breaking  of  the  dwelling-honse,  to  make  an  original 
arrest;  or,  by  breaking  the  outer  door  or  window,  on  criminal 
process,  without  previous  notice  given  of  his  business,  with 
demand  of  admission,  or  something  equivalent  thereto,  and  a 
refusal.' 

§  124.  FrovooaUon.  'Voidm.  Sut  the  proof i  of  provocation,  in 
order  to  reduce  the  act  of  killing  to  the  degree  of  manslaughter, 
must,  as  we  have  seen,  be  by  evidence  of  tomething  more,  than 
words  or  getturet ;  for  these,  however  opprobrious  and  irritating, 
are  not  sufficient  lu  law  to  free  the  slayer  from  the  guilt  of  murder, 
if  the  person  was  killed  with  a  deadly  weapon,  or  there  be  a  mani- 
fest iuteut  to  do  him  some  great  bodily  harm.  But  if,  upon  pro- 
vocation by  words  or  gestures  only,  the  party,  iir  the  heat  of 
passion,  intended  merely  to  chastise  the  insolence  of  the  other,  by 
a  box  on  the  ear,  or  a  stroke  with  a  small  stick  or  other  weapon 
not  likely  to  kill,  and  death  accidentally  ensued,  this  would  be  but 
manslaugliter.'  And  it  seems  that  if,  upon  provocation  by  words 
only,  the  party  provoked  should  strike  the  other  a  blow  not  mortal, 
which  is  returned  by  the  other,  and  a  fight  thereupon  should  en- 
sue, in  which  the  party  first  provoked  should  kill  the  other,  this 
also  would  be  but  manslaughter.'  So,  if  the  words  were  words  of 
menace  of  bodily  iiarm,  accompanied  by  some  outward  act  showing 
on  intent  immediately  to  do  the  menaced  harm,  this  would  be  a 
sufficient  provocation  to  reduce  the  killing  to  manslaughter.* 

§  125.  ProTooatton.  Bnbaidano*  of  paulon.  In  all  these  cases 
of  voluntary  homicide,  upon  provocation,  and  in  the  heat  of  blood, 
it  must  appear  that  the  fatal  stroke  was  given  before  the  passion, 
originally  raised  by  the  provocation,  had  time  to  tubgide,  or  the 
blood  to  cool;  for  it  is  only  to  human  frailty  that  the  law  allows 
this  indulgence,  and  not  to  settled  malignity  of  heart.  If,  there- 
fore, after  the  provocation,  however  great  it  may  have  been,  there 
were  time  for  passion  to  subside,  and  for  reason  to  resume  her 
empire  before  the  mortal  blow  was  struck,  the  homicide  will  be 


^  Fo»ter,  321).  Whether  a  prPvioDii  ilfinand  be  necessary  id  ewes  of  felony,  juare; 
ai»I  nee  LAnnock  ▼■  Browii.  2  B  &  Aid.  592. 

>  Fouler.  290,  2S1 ;  Watts  p.  Brains.  Cro.  F,l.  778;  J.  Eely.  130,  131  ;  1  Hale,  P. 
C.  45.% ;  1  BuNL  on  CrinHw,  6fiO,  6th  (Eng.)  ed.  682  ;  mpra.  %  122. 

*  Morley'e  Caae,  1  Hale,  P.  C.  16S  ;  J.  Eely.  65,  130  ;  1  Run.  on  Crimea,  GSO,  Btli 
(En<r.)  *d.  678. 

*  1  Hale,  P.  ^■.  4SS;  1  East,  P.  C.  23S ;  I  Rosa,  od  Crimea,  G80,  eth  (Eng.)  ed. 
<7S.     And  see  Uoaroe'i  Case,  G  Ga.  85. 
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murder.'  And  whether  the  time  which  elapsed  between  the  pra- 
vocatiou  and  the  stroke  were  sufficieut  for  that  purpose,  is  a  ques- 
tion of  law  to  be  decided  by  the  court ;  the  province  of  the  jury 
beiug  ouly  to  find  what  length  of  time  did  in  fact  elapse.'  (a) 

§  126.  ProTocaUon.  Bxpreu  molloe.  It  is  further  to  be  ob- 
served, that  in  cases  of  homicide  upon  provocation  or  in  sudden 
fight,  if  there  be  evidence  of  actual  malice,  the  offence,  as  we  shall 
hereafter  see,  will  amount  to  murder.  It  must  therefore  appear 
that  the  ehastisement  or  act  of  force  intended  on  tlie  part  of  the 
slayer,  bore  tome  reatonable  proportion  to  the  provocation  received, 
and  did  not  proceed  from  brutal  rage  or  diabolical  malignity. 
Proof  of  great  provocation  is  requisite  to  extenuate  the  offcBce, 
where  the  killing  was  by  a  deadly  weapon,  or  by  other  means 
likely  to  produce  death ;  but  if  no  such  weapon  or  means  were  used, 
a  less  degree  of  provocation  will  suffice.*  Thus,  while  the  prisoner, 
who  was  a  soldier,  was  struck  in  the  face  with  au  iron  patten,  and 
thereupon  killed  the  assailant  with  his  sword,  it  was  held  only 
manslaughter.*  So,  where  a  pickpocket,  caught  in  the  fact,  was 
thereupon  thrown  into  a  pond  by  way  of  punishment,  and  was 
unintentionally  drowned,  this  was  ruled  to  be  manslaughter.^ 
And  if  one  should  Bud  another  trespassing  on  his  land  by  cutting 
his  wood  or  othcrwiso,  and  in  the  first  transport  of  passion  should 
beat  him  by  way  of  chastisement  for  the  offence,  and  unintention* 
ally  kill  him,  no  deadly  weapon  being  used,  it  would  be  but  man- 
slEiughter.B  gutj  jf  i^tjg  provocation  be  resented  in  a  brutal  and 
ferocious  maaner,  evincive  of  a  malignant  disposition  to  do  great 
mischief,  out  of  all  proportion  to  the  offence,  or  of  a  savage  disre- 
gard of  human  life,  the  killing  will  be  murder.     Such  was  the  case 

I  Rbi  a.  Oiieby,  2  Ld.  Raym.  liBS-HSB;  Foster,  298  ;  1  Hale,  P.  C.  163  ;  Bex  v. 
Thomaa,  7  C.  ft  P.  817. 

>  2Ld.  Ravm.  I4U3.    And  so  held  in  R^iua  v.  Fuber.  S  C.  ft  P.  1SS,  by  Park,  J., 

Parke,  B.,  and  Mr.  Recordir  Law.  Both  qiiegtions  had  preriously  hern  lefl  to  the 
jury,  by  Ld.  Tenterderi.  in  Hei  e.  Lynch,  5  C.  &  P.  324,  and  by  Tindal,  C.  J.,  in 
Bei  V.  H«yward,  8  C.  &  P.  157. 

'  Foster,  291  ;  1  Hale,  P.  C.  45*  ;  1  Eclsi.  On  Criaiea,  681,  5th  (Eng.)  ed.  679. 

•  Stedraaji'a  Cade,  Foster,  292. 

•  Bei  B.  Fray.  1  East,  P.  a  236  ;  1  Rata,  on  Crimea.  682,  6th  (F.ng.)  ed,  685. 

•  1  Hale,  P.  C.  473  ;  Foster,  2B1.  And  Me  Bm  v.  WigKs,  1  L«iph,  C.  C.  (4th  •d.) 
879 ;  Wild's  Case.  2  Lawin,  C.  C.  214 ;  Kei  v.  Connor,  7  C.  4  P.  438. 

(i)  The  net  muKt  be  done  vhen  reason  nther  than  from  JQdfnneDt ;  and  only  in 

is  disturbed,  or  obscured  by  fHissioti  to  an  verv  clear  caws  might  the  court,  perhapn, 

extent  which  miyhi  render  onlinary  men  undertake  M  decide  the^e  questions  vilh- 

of  fair  average  disposition    li'Mt   to   HOt  out  raniniitling  error.     Maber  v.  People, 

nuhly,  without  raSection,  and  Irom  passiou  10  Utch.  212. 
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oE  the  park>keeper,  irho,  finding  a  boy  stealing  wood  in  the  park, 
tied  him  to  a  horse's  tail  and  beat  him,  whereupoa  tlie  horse  run- 
mug  awaj,  the  boy  was  killed.'  So,  in  the  case  of  the  trespasser 
cutting  wood  as  above  mentioned,  if  the  owner  had  knocked  out 
his  brains  with  an  ase  or  hedge-stake,  or  had  beaten  him  to  death 
with  an  ordinary  cudgel,  in  an  outrageous  manner,  and  beyond  the 
bounds  of  sudden  treatment,  it  would  have  been  murder;  those 
circumstances  being  some  of  the  genuine  symptoms  of  the  mala 
WKtu,  the  heart  bent  on  mischief,  which  enter  into  the  true  notion 
of  malice,  in  the  legal  sense  of  that  word.' 

§127.  Ihrovooatlon.  R«baUaL  The  defence  of  provocation  ma ff 
be  rebutted,  by  proof  that  the  provocation  was  sought  for  and  in- 
duced by  the  prisoner  himself,  in  order  to  afford  an  opportunity 
to  wreak  his  malice  ;  or,  by  proof  of  express  malice,  notwithstand- 
ing the  provocation ;  or,  that  after  it  was  given  there  was  suffi- 
cient time  for  the  passion  thereby  excited  to  subside ;  or,  that  the 
prisoner  did  not  in  fact  act  upou  the  provocation,  but  upon  an  old 
Bui>aisting  grudge.'  (a) 

§  128.  InTolnntarr  nunslsaghter.  Involuntary  mantlauffhter  is 
where  one,  doing  an  unlawful  act,  not  felonious  nor  tending  to 
great  .bodily  harm,  or  doing  a  lawful  act,  without  proper  caution  or 
requisite  skill,  undesignedly  kills  another.*  To  reduce  a  charge  of 
murder  to  manslaughter  of  this  kind,  the  evideuce  will  be  directed 
to  show  either  that  the  act  intended  or  attempted  to  be  done  was 
not  felonious,  nor  tendiug  to  great  bodily  harm;  or  that  it  was 
not  only  lawful,  but  was  done  with  due  care  and  caution,  or  in 
cases  of  science,  with  requisite  skill.  Thus,  if  one,  shooting  at 
another's  poultry  wantonly,  and  without  intent  to  steal  them,  ac- 
cidentally kills  a  man,  it  is  but  mauslaughtej' ;  but  if  lie  had  in- 
tended to  have  stolen  the  poultry,  it  would  have  been  murder.* 
So,  if  he  throw  a  stone  at  another's  horse,  and  inadvertently  it 

'  Hallownr's  Case,  Cm.  Car.  181 ;   J.  Kely.  127. 

*  FoM^r,  291;  J.  Esly.  133. 

■  Rex  P.  Mason,  Forter,  132  ;  Id.  20(1 ;  1  Hale,  P.  0.  152  ;  Rei  v.  Bny-Ktri,  t  C. 
ft  P.  157  ;  I  East,  P.  C.  2Se  ;  Begina  v.  Eirkbam,  8  C.  &  P.  115 ;  Bri  ■>.  Tbomaa,  7 
C.  ftp.  817  I  «<i7ra,S125. 

*  1  B1.  Comm.  1S2,  192;  Foster,  261,  2S2. 

*  Foster,  258,  269. 

(ii)  St«t«B.  Jobnson,  2  Jones  (N.  C),  ant  of  his  ownership  of  the  clnim  at  the 

Law,  247.     Wbera  the  defendant  n-as  sc-  time,  to  show  the  conditinn  of  his  mind 

GQsnl  ofmnrder  of  one  who  was  injuring  snd  the  chamctcr  of  the  tifTencp,  and  >g 

a  niinitiK  claim,  it  was  held  that  eriileni^e  part  of  the  ns  gala.     People  n.  Costello, 

was  admiuible  on  ths  part  of  the  defend-  15  CaL  350. 
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kills  a  mail ;  *  or  if  one,  in  playing  a  merry,  tbongh  mischievous, 
prank,  cause  the  death  of  another,  wliere  no  serious  personal  hurt 
was  intended,  as  by  tilting  up  a  cart,  or  tJie  Lilie,  it  is  not  murder, 
but  manslaughter.'  But  if  the  sport  intended  was  daugeruus,  and 
likely  in  itself  to  produce  great  bodily  harm,  or  to  cause  a  'jreach 
of  tlie  peace,  tliese  cii-cumstauces  might  show  malice,  and  fix 
upon  the  party  the  guilt  of  murder-^ 

§  129.  Negiiganoe.  If  the  act  be  in  it«elf  lawful,  but  done  in  an 
improper  manner,  whether  it  be  by  excess,  or  by  culpable  iguo- 
rance,  or  by  want  of  due  caution,  aud  deatb  ensues,  it  will  be 
manslaugliter.  (a)  Sucli  is  the  case  where  deatb  is  occasioned  by 
e.\ce33ive  correction  given  to  a  child  by  the  parent  or  master ;  *  or 
by  ignorance,  gross  negligence,  or  culpable  mattentton  or  mtil- 
treatment  of  a  patient  on  the  part  of  one  assuming  to  be  his 
physician  or  surgeon;^  or  by  the  negligent  driving  of  a  cart  or 
carriage,^  or  the  like  ill  management  of  a  boat;  or  by  gross  care- 
lessness in  casting  down  rubbish  from  a  staging,  or  the  like.' 
And,  generally,  it  may  bo  laid  down,  that  where  one,  by  his  negli- 
gence, has  contributed  to  the  death  of  another,  he  is  responsible.^ 
The  caution  which  the  law  requires  in  all  these  cases,  is  uut  the 
utmost  degree  which  can  possibly  be  used,  but  such  reasonable 
care  as  is  used  in  tho  like  cases,  and  has  been  found,  by  long  ex- 
perience, to  answer  the  end.* 

'  1  HalB,  P.  c.  3». 

*  R«*  V.  Sullivan,  7  C.  &  P.  mi.  And  m  1  EmI,  P.  C.  257 ;  1  Rnss.  on  CrimM, 
€37.  638,  5th  (Ei.g.)  nd.  781,  762  ;  R«i  p.  Martin,  3  U.  &  P.  211  :  Rex  d.   ErriDirtoa. 

2  L^win,  C.  C.  217  i  3  IqsL  57.  " 

'  1  RuH«.  on  Crimes,  637,  838,  5th  (Enji.)  ed.  7fil,  762. 

*  1  Hals.  P.  C.  *73.  474  j  J.  Kaly.  64,  133  ;  Rex  v-  Connor,  7  C  Jt  P.  438 :  FoBter. 
262.  ' 

»  1  Halo,  P.  C.  429 !  Rei  B.  W«bb,  1  M.  &  Rob.  405 ;  2  Lewin,  C.  C.  196  ■  Ttftaah 
».  8pllin([.  2  M.  &  B)b.  107;  Rbk  c.  Spiller,  6  C.  *  P.  33S  s  Rpi  v.  Simimon,  1 
Lewin,  C.  C.  172  ;  Rex  o.  F«rgUiuu,  Id.  181  ;  Rei  o.  Long,  4  C,  &  P.  398.  L'|>oii 
guch  a  charge,  evidenu*  cannot  ba  gone  into  on  either  gido,  of  former  cases  treated  bv 
the  prisuDcr.     Kegici  e.  Whitehead,   8  C.  A  K.  202.     And  see  B-'x  v.  Van  BiitchelC 

3  C.  &.  P.  828;  Rex  u.  WillUmson,  Id.  635  ;  Commonwealth  P.  Thoniimnn.  5  Mass.  134. 

>  1  Biat,  P.  C.  263 ;  Rex  v.  Wnlki-t.  1  C.  &  P.  320 ;  Rax  v.  Kniffht,  1  Uwin,  C.  C 
168  ;  Rex  V.  Grant,  6  C.  *  P.  629  ;  Alison's  Criin.  Iaw  of  Scotland,  pp.  1 13-122.  See, 
as  to  bad  nanmhon.  Regiiia  v.  Taylor.  »  C.  *  P.  872  ;  AlisoD'a  Crim.  La«-  of  Scotland. 
p.  122  ;  United  Stales  o.  Warner,  4  Jrd^fln,  463. 

'  1  East,  P.  C.  262  ;  Foster.  262  ;  1  Halo.  P.  C.  472  ;  S  Inat  67. 

'  Regina  b.  Swiudall,  2  C.  &  K.  232,  \vr  Pollock,  C.  B. 

*  Foster,  264  ;  Aliaon'a  Crim.  Law  of  ScotUnd,  p.  148.     And  see  Rex  p.  Hull.  Eel. 

(i)  In  the  ease  of  Reg.  v.  Hughes.  1  manaln lighter  when  Rriaing  from  cdIibMb 

Deara,  4  Bell,  248,  It  U  laid  down  that  neKligence."    See  also  Com.  e.  Pierce,  138 

"  that  whiiih  oniistitutes  murder,  being  hy  Mass.  174, 
deiiga  and  of  malice  prepense,  constitutea 
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§  130.  Mnider.  MuBDBB,  which  is  the  other  kind  of  felonious 
homicide,  ia  when  a  person  of  sound  utemorj  and  discretion  un- 
lawfully kills  any  reaaonable  creature  iu  b«iug,  under  thu  peace  of 
the  State,  with  malice  aforethought,  either  express  or  implied.* 
In  the  indictment  for  this  crime,  it  is  alleged  that  the  prisoner, 
describing  him  by  liis  true  name  and  addition,  on  sucli  a  daif,  at 
sucb  a  place  within  the  county  where  the  trial  ia  had,  of  liis  malice 
aforethought,  feloniously  killed  and  murdered  the  deceaned,  de- 
scribing  him  as  above,  by  the  means  and  iu  the  manner  therein 
set  forth.^  (a)  All  these  allegations  are  material  to  be  proved 
by  the  prosecutor,  except  the  allegation  that  the  deceased  was  in 
the  peace  of  the  State,  which  needs  no  proof,  but  will  be  presumed, 
until  tlie  contrary  appears. 

§  131.  CorptM  d«Uoti.  The  point  to  which  the  evidence  of  the 
prosecutor  is  usually  fii-st  directed,  is  the  death  of  the  person 
alleged  to  have  been  killed.  And  this  involves  two  principal 
facts,  namely,  that  the  person  is  dead,  and  that  he  died  in  conse- 
quence of  the  injury  alleged  to  have  been  received.^  The  corpus 
delicti,  or  the  fact  that  a  murder  has  been  committed,  is  so  essen- 
tial to  be  satisfactorily  proved,  that  Lord  Hale  advises  that  no 
person  be  convicted  of  culpable  homicide,  unless  the  fact  were 
proved  to  have  been  done,  or  at  least  tlie  body  found  dead.* 
Without  this  proof  a  conyiction  would  not  be  warranted,  though 
there  were  evidence  of  conduct  of  the  prisoner  exhibiting  satis- 

40  ;  I  LfadinR  Crim.  Cnset,  42 ;  Reginn  a.  Hamj.  6  Cox,  C.  C.  509  ;  Begina  o.  Lowe, 
4  Coi,  C.  C.  449  ;  S  C.  &  K.  123 ;  1  Londinp  Crim.  Cases,  4B  ;  Ri-piia  r.  Middleship, 
B  Coi,  C.  C.  275  ;  Regiiia  o.  LonRbottom,  S  Cok,  C.  C,  439  ;  1  Leading  Crim.  Caeea, 
64  i  Regina  r.  Pocock,  17  Q.  R  34  ;  24  Kiig.  Uiv  &  %  190. 

I  SlnBt.  47;  4  Bl.  Comm.  195;  1  Ru»s.  oii  C nmes.  482.  5lb  lEnp.)  ci.  841  ;  1 
VliBTton,  Crim,  Law,  8th  ed.  g  303  ;  Com  ciion weal tli  o.  Webater,  5  L'lisb.  304. 

'  An  avermi'iit  that  th*  dufenrlflnc  committed  the  crime  at  a  place  si -^^jfied,  "in 
Mine  way  and  mannpr,  and  bv  iwme  meana,  inHtniments,  and  weapons  to  llie  jurors  nn- 
kiiown,'  it.  anflicieiit  when  the  circnn.stances  of  the  case  will  not  admit  of  greater 
certainty  in  stflting  the  means  of  death.  Commonwealth  t.  Welater,  5  Cnsh.  205. 

•  It  'mn^t  also  appear  that  the  death  took  plnce  within  a  year  and  a  day,  that  ia, 
within  a  full  year  from  the  time  when  the  wound  was  received  ;  otherwise  the  law  con- 
Rlunrrly  presumes  that  the  wnnnd  wan  not  the  cansa  of  the  death.  Sec  supra,  §  120  ; 
St«t*  V.  Orrell,  1  De».  138,  141,  per  Henderson,  J.  ;  3  Inat.  53  ;  3  Cliitty,  Crim.  Law 
[736]. 

«  2  Hale,  P.  C.  200.  A  similar  rule  prevailed  in  the  Roman  ciril  law,  ai  appeatB 
from  the  Digest  on  the  laws  dt  jnibliat  qviatiortt  a  familin  rteentortim  habeiida  ;  under 
which  no  pirson  was  put  on  his  defence  for  the  homicide,  nntil  the  cwtjws  dc/itft  waa 
jrt-oired  ;  —  "  nisi  constat  aliquem  ease  occiaum,  non  haberi  de  fainilia  f(meBtioneni. 
Qoiestionem  antera  sic  aceipimua,  non  Icrmeiita  tantnm,  sed  mnaem  inquijiliotiem  et 
dc/aaimem  mortis."    Dig.  lib.  29,  tit  5,  1.  ],  %%  24,  25. 

la)  The  omission  of  the  word  "with"  ia  not  fatal  Sbay  v.  People,  23  N.  T. 
in  charging  the  instromeot  of  the  homicide    317. 
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factory  iiidicationa  of  guilt.*  But  the  fact,  as  we  have  already 
seen,'  need  not  be  directly  proved:  it  being  sufficient  if  it  be 
established  l>y  circumatancea  ao  strong  and  intense  as  to  produce 
the  full  assurance  of  moral  certainty,  (a)  Neither  i-j  it  indispen- 
sably necessary  to  prove  that  the  prisoner  had  any  motive  to  com- 
mit the  crime,  though  the  absence  of  such  motive  ought  to  receive 
due  weight  in  his  favor.' 

§  132.  Proof  of  daatit.  The  most  positive  aad  satisfactory 
evidence  of  the  fact  of  death,  is  tlie  testimony  of  those  who  were 
present  when  it  happened ;  or  wlio,  having  been  personally  ac- 
quainted with  the  deceased  in  liis  lifetime,  have  seen  and  recog- 
nized his  body  after  life  was  extinct.  This  evidence  seems  to  be 
required  in  the  English  House  of  Lords,  in  claims  of  peerage,  and 
a  fortiori  a  less  satisfactory  measure  of  proof  ouglit  not  to  be  re- 

1  Rej^na  v.  Hoiikius,  8  C.  &  P.  S91.  So  held  in  &  cue  of  larceny,  iu  Tyner  v. 
Stati-,  S  Hump.  8S3. 

.  '  Supra,  S  30.     In  Georgia,  in  case  of  a  capital  cooviction  upou  circuiustantia] 
eriilance  only,  the  judge  who  poswB  tlie  sentence  may  commute  the  punuluueat  U>  the 
peniteiitisry  for  life.     Hotchk.  Dig.  p.  785  j  S  Cobb's  Dig.  p.  838. 
■  Surunar  d.  State,  6  Blaokf.  fi7B. 

(a]  People  D.  Alvieo,  S5  Cal.  230  ;  Dean  People  e.  Palmer,    109   N.  Y.   112.      In 

V.   Com.,  32  Gratt.   (Va.)   B12  ;   State  f.  People  n.  Ntlsoa,  3  Park.  Cr.  B.  IBB,  it  ap- 

Davidson,  30  Vt.  SSS  ;  State  v.  Williams,  peared  that  a  disad  body,  n-itli  marks  of  vio- 

7  Jones  (N.  C. ),  1..  446.     See  tbe  remarks  lesue  upon  it,  hsd  beea  washed  aahoK.    It 

of  Ikbule,   J.,    in    Keg.  v.    Buiton,   Dears,  was  alleged  to  have  been  the  body  of  a  Cap. 

282.     But  in  RulolT  a.  People,   18  N.  Y-  tain  Palmer,  for  whose  murderthenrisoner 

17B,   tbe  onestioTi  was  discussed  at  great  was  being  tried.     But  the  criminal  fact  of 

lenath,  and  the  rule  asserted  that  the  fact  a  death,    by   violence,   Uaviug  been    fully 

of  the  death  must  be   proved  by  certain  established,   tbe   identity  of  the  remains 

and  direct  evidenoo.      See  also  anU,  S  SO.  waa  proved    by  circumstances.      Persons! 

Anil    this    has   been    enacted    by  atntnt*;,  rwognitlon    bad  beronte    iiiipossihle,    and 

N.  Y.,  Penal  Code  j  181,  which  prohibits  identity  was  estsblished  by  an  inference 

ft  conviction  except    "when  the  death  of  from  rtseinblancps.      The  height  of  the  de- 

the  person  alleged  to  have  been  killed,  and  ceased  was  shnwn,   an  unnsual   length  of 

ths  f«ut  of  the  killing  by  tbe  defendant  face,    and    a   widening  of  the  end  of  the 

as  alleged,  are  each  eatablished  as  inde-  little  finger,  to  which,  in  agenenil  way,  the 

pendent  facts,  the  former  by  direct  proof,  body  corresponded.     But  ■  more  remark- 

and  the  Utter  beyond  a  reasonable  doubt."  able    fact   was  that  the  captain  had   iin- 

The  first  clause  of  this  provision  does  not  printed  his  name  npon  his  arm  and  leg, 

apply  the  requirement  of  direct  proof  to  and  iu  the  same  portions  of  the   body  it 

the  two  facts  of  dc'ath  and  the  identity,  was  found  the  akin  had  been  cot  away,  ei- 

but   only  to   Iha   one  fact  of  the  death  eopt  that  on  the  leg  the  letter  P  remained 

alone.     That  some  one  is  dead  ii  directly  viaible,     A  brother-in-law  of  the  decejiaed, 

proved  whenever  a  dead  body  is  found,  who  had  seen   the   body,  was  asked  the 

Its  iilentity,  as  that  of  tbe  person  alleged  question,  whose  body  it  was  ;  hut  the  court 

to  have  been  killai,  is  a  further  fact  to  be  would  not  permit  an  answer  ;  saying  that 

next  established  in  the  process  of  inveati-  the  qnestiou  was  not  the  ordinary  one  of 

gation.     But  it  was  uever  the  doctrine  of  personal  identity,  since  tbe  body  had  been 

the  common    law  that,   when  the  carpus  submerged  for  five  months,  but  was  one  of 

deliai    had    been    iluly  established,  the  an  inference  from  resemblances,  which  the 

further  proof  of  the   identity  of  [he  de-  jnry  and  not  the  wilnesa  mutt  draw.    The 

ceased  jierson  should  be  of  the  sanje  direct  prisoner  was  convicted.    People  r.  Palmer, 

quality  and  rharaeter ;   nor  is  this  rule  109  N,  Y.  117. 
established  by  the  statute  of  New  York. 
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quired  id  a  capital  trial.  In  these  cases  the  testimony  of  medical 
persons,  where  it  can  be  had,  is  generally  moat  desirable,  when- 
ever the  nature  of  the  case  is  such  as  to  leave  any  doubt  of  the 
fact.' 

§  133.  Identity.  But  though  it  is  necessary  that  the  body  of 
the  deceased  he  latitfaetorily  identified,  it  is  not  necessary  that  this 
be  proved  by  direct  and  positive  evidence,  if  the  circumstances  be 
Buch  as  to  leave  uo  reasouable  doubt  of  the  fact.  Where  only 
mutilated  remains  have  been  found,  it  ought  to  be  clearly  and 
aattsfactorily  shown  diat  they  are  the  remains  of  a  human  being, 
and  of  one  answering  to  the  sex,  age,  and  description  of  the  de- 
ceased ;  and  the  ^ency  of  the  prisoner  in  their  mutilation,  or  in 
producing  the  appearances  found  upon  them,  should  be  established. 
Identification  may  also  be  facilitated  by  circumstances  appareut 
in  and  about  the  remains,  such  as  the  apparel,  articles  found  on 
the  person,  and  the  contents  of  the  Btomach,  connected  with  proof 
of  the  habits  of  the  deceased  in  respect  to  his'  food,  or  with  the 
circumstances  immediately  preceding  his  dissolution.' 

§  134.  Unlawfni  kUUng.  The  death  and  the  identity  of  the 
body  being  established,  it  is  necessary,  in  the  nezt  place,  to  prove 
that  the  deceased  came  to  hit  death  ly  the  unlawful  act  of  another 
person.  The  possibility  of  reasonably  accounting  for  the  fact  by 
tuicide,  by  accident,  or  by  any  natural  cause,  must  be  excluded  by 
the  circumstances  proved ;  and  it  is  only  when  no  other  hypothe- 
BIB  will  explain  all  the  conditions  of  the  case,  and  account  for  all 
the  facts,  that  it  can  safely  and  justly  be  concluded  that  it  has 
been  caused  by  intentional  injury .^  Though  suicide  and  accident 
are  often  artfully  but  falsely  suggested  in  the  defence  as  causes 
of  the  death,  especially  where  the  circumstances  are  such  as  to 

1  Huhback  on  Snccemion,  pp.  16S,  180.  By  the  Bomsn  civil  law,  as  well  us  by 
onra,  the  Jesth  may  be  uroTed  uot  only  liy  those  who  eaw  the  party  daad  and  huriad, 
bat  by  those  who  mw  hira  dying,  or,  who  ware  preaeut  at  n  runeral  called  his,  but  who 
did  not  ««t  the  body.  Mascard.  Da  Probat.  Concl.  1077.  In  some  cases,  by  that  law, 
death  might  he  proved  by  (■oramnn  ramo  ;  bnt  not  in  liases  involving  highly  penal  con- 
•eqnencM ;  —  "non  in  (oaa«ii\)  ffravioribuj  ;  seous  autem  in  his,  que  modioum  damnuni 
aflerw  noMunt."  Id.  Corel,  1078,  a.  1,  3.  It  might  also  be  proved  by  circuniHtan- 
tisl  endeDce;  bnt  was  never  to  be  preanmed,  as  an  inrerenoe  of  law.  "Mora  non 
prommitur,  aed  est  probanda;  cum  qiiilibet  prasnraatur  vivere."  Id.  Concl.  1076, 
n.  1.     And  ■«  Id.  Cnn-^l.  1078,  1079  ;  nnie,  vol.  ii.  tit.  Death. 

*  Wills  on  Cir.  Evid.  pp.  164-168,  Bth  (Am.)  ed.  211,  21*.  See  Boom's  Caee,  onie, 
ml,  L  S  2M,  n.  That  the  Twme  as  well  ag  the  person  of  Che  deceased  mnst  be  precisely 
identified,  baa  already  been  shown,  rupra.  }  22.  The  aubject  of  the  identilication  ot 
mntilatnl  remains  wai  very  fully  discnisad  ill  the  trial  of  Dr.  Webster,  reported  by 
Mr,  Brmis. 

•  WiUt  on  Cir.  Erid.  p.  168,  Etb  (An.)  ed.  211. 
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give  plausibility  to  the  su^^stioii ;  vet  the  suggestion  is  not  on 
this  account  to  be  disregarded,  but  all  the  facta  relied  on  are  to 
be  carefully  compared  and  considered ;  and  upon  such  considera- 
tion, if  the  defence  be  false,  some,  of  the  circumstances  will  com- 
monly be  found  to  be  irreconcilable  with  the  cause  alleged. 
Scientific  evidence  sometimes  leads  to  results  perfectly  satisfac- 
tory  to  the  mind  ;  but  when  uncorroborated  by  conclusive  moral 
circumstances,  it  should  be  received  with  much  caution  and  re- 
serve ;  and  justice  no  less  than  prudence  requires  that,  where  the 
guilt  of  tlie  accused  is  not  conclusively  made  out,  however  suspi- 
cious his  conduct  may  have  been,  he  should  be  acquitted.'  (a) 

§  1 35.  PoUodIhe.  In  the  case  of  death  by  poiioning,  it  is  not 
necessary  to  prove  the  particular  substance  or  kind  of  poison 
used ;  nor  to  give  direct  and  positive  proof  what  is  the  quantity 

I  Ibid.  pp.  163,  172  ;  nipra,  j  29.  On  this  subject  the  fullawiug  importniit  obwr- 
TsliotiB  Hre  mnde  bif  Mr.  Sturkie  :  "It  soraelimeH  hapjiens  tLat  a  person  dstermined  an 
Bel  f.1 1  est  ruction  resorts  to  expedients  to  conceal  his  guilt,  in  order  to  shve  his  memory 
tmm  diaboiior,  sod  to  preserve  hia  property  t'rom  tbrl'eiliire.  luntniicea  have  also  oc- 
curred where,  in  doubtful  cases,  the  Biirviving  relations  have  uted  peat  eiertiona  to 
rescue  the  character  of  the  dpceusetl  from  igiiuiiiiuy,  liy  substantiating  a  charge  uf  mur- 
der. Oil  the  other  hand,  in  frequent  instances,  attempts  have  liren  mnde  by  lhu»e  who 
hni'e  really  been  guilty  of  mui-der,  to  peiixjtrate  it  iu  such  a  manner  aa  la  induce  a 
belief  that  the  party  visifeta  de  se.  It  in  well  fur  the  security  of  society  that  such  au 
attempt  seldom  succeeds,  so  dilhcult  is  it  to  substitute  artiKce  snd  hction  for  natare 
«nd  truth.  Where  the  circumstaaceB  are  natural  and  real,  nud  have  not  been  counUr- 
ftittd  with  a  view  to  evidence,  they  must  uecessarily  corrrspoiid  and  agree  with  each 
other,  for  they  did  really  so  coexist ;  and,  thererorc.  if  any  one  circumstance  which  is 
ctsential  to  the  case  attsm|)ted  to  be  established  be  wholly  iucousistent  aud  irreconcila- 
ble with  such  other  rircumstancea  aa  are  known  or  admitted  to  be  true,  a  plBin  and 
certain  inference  results  that  fraud  and  artiiice  have  been  rcsorteil  to,  and  that  the 
hypothesis  to  which  such  a  circumstance  ia  assentisl  cnunol  be  true.  The  question, 
whether  a  persun  hna  died  a  natural  death,  aa  from  opopleiy,  or  a  violent  one  from 
atrangulntion  ;  whether  ths  death  of  a  body  found  immeraed  in  water  has  been  occa- 
siutied  by  drowning,  or  by  furou  and  violence  previous  to  the  immersion  ;  whether  the 
diowning  was  voluntary,  or  the  result  of  force  ;  whether  the  wounds  inflicted  npon  the 
body  were  infliotod  before  or  after  death,  — are  questions  usually  to  be  decidpil  by  med- 
ical skill.  It  is  scarcely  necessary  to  reinarV,  that  where  a  reasonable  donbt  arises 
whether  the  death  resulted  on  the  one  hand  from  natural  or  accidental  Cannes,  or,  on 
the  other,  from  the  deliberate  and  wicked  ai-t  of  the  prisoner,  it  wonld  !«  unsafe  to 
convict,  notwithstanding  strong,  but  merely  circumstantisl,  evidence  Bgninst  him. 
Kven  medical  skill  is  not,  in  many  iustances,  and  without  reference  to  the  particular 
circumstances  of  the  esse,  decisive  as  to  the  cause  of  the  death  ;  and  persona  of  sci- 
ence must,  in  onler  to  form  iheir  own  ponelusiou  and  opinion,  rely  partly  on  oxtemil 
circumstances.  It  is,  therefore,  in  nil  cases,  expedient  Inat  sU  the  accompanying  facM 
should  be  olaerved  and  noted  with  the  greatest  accuracy  ;  anch  ns  the  position  of  the 
body,  the  state  of  the  dress,  marks  of  blood,  or  other  imlications  of  TJolence  ;  and  in 
cases  of  strangulation,  the  silostion  of  the  rope,  the  poMtion  of  the  knot ;  and  also  the 
situstion  of  any  instrument  of  violence  or  of  any  object  by  which,  coDsiitering  the  posi- 
tion and  state  of  the  body,  and  other  circumstances,  it  is  possible  that  the  death  may 
bave  been  accidentally  occasioned."    S  Stark,  on  Evid.  G19-621  (6tb  Am.  ed.). 

(n)  As  to  opinione  of  eEpertt,  and  non-Mperta,  and  their  value  is  evidenoc.  Me 
vol.  i.  SS  440  «(  wf. 
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vbtch  would  destroy  life;^  nor  is  it  necessary  to  prove  tbat  such 
a  quautity  was  found  iu  the  body  of  the  deceased.  It  is  auGficieut 
if  the  jury  are  satisfied,  from  all  the  circumstances,  and  beyond 
reasonable  doubt,  that  the  death  was  caused  by  poison,  adminis- 
tered hy  the  prisoner.'  Upon  the  latter  point,  tlie  material  quee- 
tiona  are,  whether  the  prisoner  had  any  motive  to  poison  the  de- 
ceased,— whether  he  had  the  opportunity  of  administering  poison, 
— and  whether  be  bad  poison  in  his  possession  or  jxiWer  to  ad- 
minister. To  these  inquiries  every  part  of  the  prisoner's  conduct 
and  language,  in  relation  to  the  subject,  are  material  parts  of  the 
res  ffestce,  and  are  admissible  in  evidence.^  But  it  is  not  necessary 
to  prove  that  the  poison  was  administered  by  the  prisouer's  own 
hand;  for  if,  with  intent  to  destroy  the  deceased,  he  prepares 
poison  and  lays  it  in  his  way,  and  he  accordingly  takes  it  and  dies  ; 
or,  if  he  gives  it  to  an  innocent  third  person,  to  be  administered 
to  the  deceased  as  a  medicine,  which  is  done,,  and  it  kills  him ; 
this  evidence  will  support  a  charge  against  the  prisoner  as  the 
murderer.'  So,  where  the  third  person,  who  was  directed  by  the 
prisoner  to  administer  the  dose,  omitted  to  do  so,  and  afterwards 
the  poison  was  accidentally  administered  by  a  child,  and  death 

'  The  obserratioaB  of  Mr.  Loffl.  on  the  testimony  of  rasii  of  aoience,  nre  worthy  of 
profound  atteiitioD.  "  In  genersl,"  lie  Bays,  "it  may  bs  taken,  that  ulien  the  testi- 
monies of  profflsaional  men  of  jusl  estimation  are  afirmatiue,  tliey  may  be  safely  cred- 
ited ;  but  when  negalivt,  thsy  do  not  amimnt  to  a  disjiroof  of  a  cliBrge  otherwise  eelb- 
lisbed  by  Tsrtona  and  inde|irndent  lircnmiitances.  Thun,  on  the  view  of  a  bod;  after 
death,  on  suspicion  of  paixtnt,  a  physician  may  sfe  rause  fur  not  positively  pronouncing 
that  the  party  died  by  poison :  yet  if  the  party  charged  be  interested  in  the  death,  il 
he  sppeara  to  have  made  preparations  of  poisons  without  any  proluMe  just  moiive,  and 
this  secretly  ;  if  it  be  in  evidence  thnt  he  has  in  other  instance  bron^ht  the  life  of  the 
decaased  into  hazard  ;  if  ho  has  discovered  an  expectation  of  the  fatal  event  ;  if  that 
event  has  taken  plnoe  suddenly,  and  witbont  previous  circumstances  of  ill  health  ;  if 
he  baa  endeavorwl  to  stifle  inquiry  by  precipitately  buryina  the  body,  and  afterwards,  on. 
inspection,  signs  agreeinii;  with  poison  are  observed,  though  such  aa  medical  men  will 
not  poaitively  affirm  could  not  have  been  owing  to  any  other  cause,  —the  accumulative 
strength  of  eircumslantinl  evidence  may  be  auch  aa  to  warrant  a  conviction  ;  sine.e  more 
cannot  he  reqnired  than  that  the  charge  shoold  be  rendfrcd  highly  credible  from  t. 
variety  of  detach ed  points  of  proof,  andthot^  supposing  poison  to  have  been  employed, 
anonger  demonstration  conld  not  reasonably  have  been  expected  to  have  been,  under 
■11  the  circumstancea,  producible."     1  Gilb.  on  Evid.  by  Lofl't,  p.  802. 

*  Ker  0,  Tawell,  cited  m  Wills  on  Cir.  Evid.  180,  181,  6th  (Am.)  ed.  203,  204. 
Statements  made  by  the  deceased,  a  short  time  previous  to  the  alleged  poisoning,  are 
•dmiasible  to  prove  the  state  of  hia  health  at  tbat  time.  Segina  b,  Johnson,  2  C.  &  K. 
854.     And  see  OTtle,  vol.  i.  %  102. 

■  See  the  observations  of  Buller,  J.,  In  Donellan's  Cass  ;  and  of  Abbott,  J.,  in  Bex 
V.  Donnall ;  and  of  Bolfc,  B.,  in  Srgina  v.  Graham  ;  and  of  Parke,  B.,  in  Bei  v. 
Tawell,  dted  in  Wills  on  Cir.  Evid.  187-lSl,  6th  {Ara.)  ed.  203,  204  ;  Eegina  v.  Geer- 
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ensued ;  this  was  held  sufficient  to  support  an  indictment  against 
the  prisoner  as  the  sole  and  Immediate  agent  iu  the  murder.' 

§  136.  inAutlolde.  To  support  an  indictment  for  ir^antiddcy  at 
common  lair,  it  must  be  clearly  proved  that  the  child  was  wholly 
born,  and  was  born  alive,  having  an  independent  circulation,  and 
existence.  Its  having  breathed  is  not  sufficient  to  make  the  kill- 
ing amount  to  murder ;  as  it  might  have  breathed  before  it  was 
entirely  born  ;^  dot  Is  it  essential  that  it  should  have  breathed  at 
the  time  it  was  killed,  as  many  children  are  born  alive  and  yet  do 
not  breathe  for  some  time  afterwards.'  Neither  is  it  material  that 
it  is  stiil  connected  with  the  mother  by  the  umbilical  cord,  if  it  be 
wholly  "brought  forth,  and  have- an  independent  circulation.*  But 
in  all  cases  of  this  class  it  must  be  remembered,  that  stronger 
evidence  of  intentional  violence  will  be  required  than  in  other 
cases ;  it  being  established  by  experience  that  in  cases  of  illegiti- 
mate birth,  the  mother,  in  the  agonies  of  pain  or  despair,  or  in 
the  paroxysm  of  temporary  insanity,  is  sometimes  the  cause  of 
the  death  of  her  offspring,  witliont  any  intention  of  committing 
such  a  crime  ;  and  that  therefore  mere  appearances  of  violence  on 
the  child's  body  are  not  sufficient  to  establish  her  guilt,  unless 
there  be  proof  of  circumstances,  showing  tliat  the  violence  was 
intentionally  committed,  or  the  marks  are  of  such  a  kind  as  of 
themselves  to  indicate  intentional  murder." 

§  137.  Chiiity  ogonoy  of  priaonar.  After  proving  that  the  de- 
ceased was  feloniously  killed,  it  is  necessary  to  show  that  the 
pritoner  waa  the  guilty  agent.  And  here,  also,  any  circumstances 
in  the  conduct  and  conversation  of  the  prisoner,  tending  to  fix 
upon  him  the  guilt  of  the  act,  such  as  the  motives  which  may 
have  urged  him  to  its  commission,  the  meaus  and  facilities  for  it 
which  he  possessed,  his  conduct  in  previously  seeking  for  an  opy- 
portunity,  or  in  subsequently  using  means  to  avert  suspicion  from 
himself,  to  stiSe  inquiry,  or  to  remove  material  evidence,  are  ad- 

1  ReginK  D.  Miohsel,  9  C.  4  P.  35« ;  2  Mnody,  C.  C.  120. 
»  Rei  n.  Enoch,  5  C.  &  P.  fl3»  ;  Rex  if.  Ponlton,  Id.  829. 

•  Bkx  0.  Bmin,  a  C.  *  P.  349. 

*  Ren.  V.  Rierru,  9  C.  &  P.  25  :  Rpx  u.  Cmtchlay,  7  C  *  P.  8M  ;  Res  v.  Sellii, 
III.  850  i  Rpgina  v.  Wrisht,  B  C.  *  P.  754  ;  Wills  on  Cir.  Evid.  p.  204,  5th  (Am.)  ed. 
267  ;  Eagina  v.  Trilloa,  2  Moml;r,  C.  C.  2«0  ;  1  C  ft  M.  850.  If  the  child  be  int.>o- 
UonRlly  mortally  injured  bofor»  it  in  born,  bat  ii  born  aliie,  ind  «fterw«nla  dies  of  tbut 
injury,  It  vi  marder.  8  Inst,  60 ;  1  Russ.  on  Crime*,  485  ;  Rer  o.  Senior,  1  Moodv, 
C.  C.  348  ;  i  Com.  Dig.  JuBtioes,  M.  2.  p.  449.     Son  Repn*  ».  West,  2  C.  ft  K.  784. 

'  Alison's  Prin.  Crim.  Law,  pp.  168,  169  j  Wills  on  Cir.  Evid.  208,  297,  6th  (Am.) 
•d.  289,  279. 
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missible  in  evideoce.  Other  circumstancen,  such  as  po&sesBion  of 
poisoQ  or  a  weapon,  wherewith  the  deed  may  have  been  done, 
marks  of  blood,  the  state  of  the  prisoner's  dress,  indications  of 
violence,  and  the  like,  are  equally  competent  evidence.  But  it  is 
to  be  recollected,  that  a  person  of  weak  mind  or  nerves,  under  the 
terrors  of  a  criminal  accusation,  or  of  his  situation  as  calculated 
to  awaken  suspicion  against  him,  and  ignorant  of  the  nature  of 
evidence  and  the  course  of  criminal  proceedings,  and  unconscious 
of  the  security  which  truth  and  sincerity  afford,  will  often  resort 
to  artifice  and  falsehood,  and  even  to  the  fubrication  of  testimony, 
in  order  to  defend  and  exonerate  himself.*  In  order,  therefore, 
to  convict  the  prisoner  upon  the  evidence  of  circumstances,  it  is 
held  necessary  not  only  that  the  circumstances  all  concur  to  show 
that  he  committed  the  crime,  but  that  they  all  be  inconsistent 
with  any  other  rational  conclusion.'  (a) 

§  138.  Bams  aabject.  But,  iu  Order  to  prove  that  the  prisoner 
waa  the  guilty  agent,  it  is  not  necessary  to  show  that  the  fatal 
deed  was  done  immediately  by  hts  own  hand.  We  have  already 
seen  that,  if  be  were  actually  present,  aiding  and  abetting  the 
deed ;  or  were  constructively  present,  by  performing  bis  part  in 
an  unlawful  and  felonious  enterprise,  expected  to  result  in  homi- 
cide, SQch  as  by  keeping  watch  at  a  distance  to  prevent  surprise 

1  2  Hale,  P.  C.  S90 ;  3  Itrnt.  202 ;  2  SUrk.  Ev.  £21,  622. 

*  Hodj^'B  Case,  2  Lewin,  C.  C.  227.  Iu  this  case  the  prisoner  irui  ch&ified  nith 
mnrder.     The  catie  was  oneoFcircumstaDtialevideiica  allogcthtr       '  -      ' 


ftct  which,  taken  hIdhc,  amoiinteii  to  a  presumpliou  of  miilt.  the  murdered  party  {■ 
womoD),  who  was  also  rohbed,  was  retiiriiing  trom  nmrltet  nith  money  in  her  pocket ; 
bat  bow  much,  or  of  what  partieular  descrii>tion  of  coiD,  could  not  be  ascertained  dis- 
tinctly. The  (>ruoD«r  waa  well  aisquainted  with  her,  and  had  b«i-n  seen  near  the  spot 
{a  lane)  in  or  Dear  which  the  nmrJer  waa  cointnitted,  very  ahortl;  betbre.  There  were 
klao  foar  other  persons  tiigether  in  thr  same  lane  aliout  the  same  period  of  time.  The 
prisoner,  also,  was  seen  some  boiim  after,  anil  on  the  same  day,  hut  at  a  distance  of 
aome  miles  from  the  spot  in  rjnestion,  burying  noniething  which,  on  the  following  day, 
ma  taken  up  and  turned  out  to  bf  monpy,  and  which  corresponded  mnemlly  as  to 
amonat  irith  that  which  the  mardtreil  woman  was  supposed  to  have  bad  in  her  possei- 
■ton  when  she  set  out  on  her  return  home  from  market,  and  of  which  ahe  had  been 
robbed. 

Alderaon,  B.,  told  the  jury,  that  the  case  waa  made  Dp  of  circumstances  entirely ;  and 
that,  before  tfaej  could  find  the  prisoner  gililly.  they  mast  be  satisUnt,  "  not  only  that 
these  circumstances  were  consistent  with  Au  having  ''ommitted  the  act,  but  they  must 
alao  be  satisfied  that  the  /acts  were  tuck  at  to  be  inemmttenl  vrilk  any  other  ratioiial  am' 
elunoH  than  thai  the  prisoner  uni  the  jruUly  p^ma."  tie  then  pointcil  out  to  them 
the  proneness  of  the  humsn  mind  to  look  for.  and  often  slightly  to  distort,  the  facts,  in 
order  to  establish  such  a  proposition  ;  for^tting  that  a  sinule  circumntance  which  la 
inenniistrnt  with  such  a  conclusion  is  of  more  importance  than  all  the  rest,  inasmnuh 
it  destroys  the  hypotbnii.i  of  guilt.  The  learned  Baron  then  summed  up  the  facts 
.1 ...  — J  .K»  ..,„„  -.t..™.,j  g  verdict  of  uot  guilty.     See  1  Stark.  Ev.  (London 

114.  See  ante,  vol.  ).  {{  13  a,  74-S1,  and  Qotea. 
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or  the  like,  and  a  mui'der  is  committed  by  some  other  of  the 
party,  in  pursuance  of  the  original  design  ;  or  if  he  combined  with 
others  to  commit  au  unlawful  act,  with  the  resolution  to  overcome 
all  opposition  by  force,  and  it  results  in  a  murder ;  or  if  he  em- 
ploy another  person,  unconscious  of  guilt,  such  aa  an  idioC,  luna- 
tic, or  child  of  tender  age,  as  the  instrument  of  his  crime,— he  is 
guilty  as  the  principal  and  immediate  offender,  and  the  charge 
against  him  aa  such  will  bo  supported  by  evidence  of  these 
facts.'  (a) 

§  139.  Canaa  of  dmtb.  If  death  enaues  from  a  wound,  given  in 
nlalico,  but  not  in  its  nature  mortal,  but,  which  being  neglected  or 
mismanaged,  the  party  died ;  this  will  not  excuse  the  prisoner 
who  gave  it ;  but  he  will  be  held  guilty  of  the  murder,  unless  he 
can  make  it  clearly  and  certainly  appear  that  the  maltreatment  of 
the  wound,  or  the  medicine  administered  to  the  patient,  or  his 
own  misconduct,  and  not  the  wound  itself,  was  the  sole  cause  of 
his  death  ;  for  if  the  wound  had  not  been  given,  the  party  had  not 
died.'  (5)  So,  it  the  deceased  were  ill  of  a  disease  apparently 
mortal,  and  his  death  were  hastened  by  injuries  maliciously  in- 
flicted by  the  prisoner,  this  proof  will  support  au  indictment 
gainst  him  for  murder ;  for  an  offender  shall  not  apportion  his 
own  wrong.'  (o) 

§  140.  Mod«  of  kUUng.  The  mode  of  killing  la  not  material, 
Mmendi  mille  figurce.  It  is  only  material  that  it  be  shown  that 
the  deceased  died  of  the  injury  inflicted,  as  its  natural,  usnal,  and 
probable  consequence.  The  nature  of  the  inj'ury  is  specifically  set 
forth  in  the  indictment ;  but,  as  we  have  already  seen,''  it  is  g\^ 
dent  if  the  proof  agree  with  the  allegation  in  its  tmhatance  and 

>  Anit,  vol.  i.  f  111  ;  lupm,  tit  AcfiessoTy,  pamm  ;  ntpra.  §  S  ;  Fcwlfr,  269.  850, 
S.S3;  Rei  o.  Cnlkin.  B  C.  4  P.  121  ;  1  Hale,  P.  T.  iai  ;  1  Rum.  on  Crimes,  26-80, 
6th  (Eng.J»i-  180,  161  s  RepDs*.  Tyler,  8  C.  »  P.  616. 

»  L'ommonwenlth  t.  M'Pika,  S  Cuah.  181;  McAllister  r.  Sute,  17  Alu.  434  i  Com- 
monwealth t>.  Green,  I  Ashm,  289  ;  Rex  o.  Raw,  J.  Kely.  26  ;  1  Hole,  P.  C.  4:28 ;  1 
BuHS.  00  CrinMo,  &05,  6th  (Ehk.)  ed.  674,  676 ;  Regink  v.  Holknd,  S  H.  &  Bob.  SBl  ; 
Alison's  C'rim.  L«w  of  Scotlund,  1*7. 

»  I  Hale,  P.  C.  428  :  1  Rnw.  on  Crimen,  606,  B08,  and  note  W  GrMTwt  6th  (Enft.) 
ed.  675,  678  ;  Rei  c.  Martin,  B  a  ft  P.  128  ;  Boi  p.  "'-'-'-   '  "    '■  "-^    ■'" 

*  Antt,  vol,  L  5  66.     And  we  2  Hawk.  P.  C.  c.  ' 

[a)  Com.  t>.  Chapman,  11  Cnnh.  (Masi.)  (e)  Com.  c.  Fot,  7  Gray  (Mass.),  686. 

432.  Bnt  if  one  peraon  inflicts  a  mortal  wonnd, 

(S)  State   V.   BBntley,   44  Conn.   637  !  and,   before  death  fnim  the  wonnd,   the 

Bowles   V.   State.   BB  Ala.   83B  ;  State  v.  party  is  killed  by  the  act  of  anothpr,  Ihlj 

BrifLCoe,  Sn  La.  Ann.  PL  1.433;  Williama  Is  not  mnrdarin  thafiat     Statin.  Scatu, 

e.  Sut".  2  Ten,  App.  271  ;  ^tate  ».  Mor-  6  Jone*  (N.  C),  420. 
phy,  33  Iowa,  270. 
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generic  character,  without  precise  conformity  in  every  particular. 
Thus,  il  the  allegatiou  bo  that  the  death  was  caused  by  stabbing 
with  a  dagger,  and  the  proof  be  of  killing  by  any  other  sharp  in- 
strument ;  ^  or  if  it  be  alleged  that  the  death  was  caused  by  a  blow 
with  a  club,  or  by  a  particular  kind  of  poison,  or  by  a  particular 
maimer  of  soffocation,  and  tlie  proof  be  of  killing  by  a  blow  given 
with  a  stone  or  any  other  substance,  or  by  a  different  kind  of 
poison,  or  another  manner  of  auSocatiou,  it  is  sufficient;^  for,  as 
Lord  Coke  observes,  the  evidence  agrees  with  the  effect  of  the 
indictment,  and  so  the  variance  from  the  circumstance  ia  not  ma- 
terial, (a)  But  if  the  evidence  be  of  death  in  a  manner  essentially 
different  from  that  which  is  alleged ;  as,  if  the  allegation  he  of 
stabbing  or  shooting,  and  the  evidence  be  of  death  by  poisoning ; 
or  the  allegation  be  of  death  by  blows  inflicted  by  the  prisoner, 
and  the  proof  be  that  the  deceased  was  knocked  down  by  him  and 
killed  by  falling  on  a  stone, — the  indictment  ia  not  supported.^ 
And  whatever  be  the  act  of  violence  alleged,  it  must  appear  in 
evidence  that  the  death  was  the  consequence  of  that  act.  But  if 
it  be  proved  that  blows  were  given  by  a  lethal  weapon,  and  were 
followed  by  insensibility  or  other  symptoms  of  fatal  danger,  and 
afterwards  by  death,  this  is  sufficient  to  throw  on  the  pi-isoner 
the  burden  of  proving  that  the  death  proceeded  from  some  other 
cause.* 

§  141.  Contrlbnting  oanasB.  Where  the  death  is  charged  to 
have  proceeded  from  a  particular  artificial  cause,  and  the  proof 
is  that  it  was  only  accelerated  by  that  cause,  but  in  fact  proceeded 

'  Rej  V.  Maokalley,  9  Eep.  66,  fl7  ;  2  Inst,  81B.  So.  if  the  charge  be  of  mnrder  liy 
"  cnttinfc  with  a  hstchet,"  or,  by  "  striking  and  cutting  with  an  instrnmrnt  nnknown,  ' 
fviilmce  raaT  be  given  of  shooting  with  a  pistol.  People  v.  Colt,  3  Hill  {N.  Y.),  482. 
And  if  the  charge  be  of  shootiDK  with  a  lenden  bullet,  it  is  snpjiorted  by  proof  of  shoot- 
ins  with  a.  loatl  of  dacK  «hot.     Goodwin's  Case,  4  Sm.  t  M,  630. 

"  2  Hale.  P.  C.  185 ;  Rax  v.  Tv?,  Rnss.  A  Ry.  845  ;  Rex  v.  Colkiii,  B  C.  *  P,  121 ; 
Bex  p.  Walere,  7  C.  &  P.  260  ;  Tfex  v.  Gronnsell,  Id.  788  ;  llei  v.  Martin,  5  C.  &  I'. 
128.  And  see  Rei  v.  Hickman,  Id.  161  ;  Regiua  v.  O'Hrian,  2  C.  4  K.  115  ;  Kegina 
«.  Warman,  Td.  195  ;  ante,  vol.  i.  J  6-1- 

•  BexB.  Thompson,  1  Moody,  C.  C.  180;  Rexe.  Kelly,  Id.  113.  If  the  sUegiition 
be  of  shooting  with  a  leaden  ballet,  and  the  proof  be  that  there  was  no  bullet,  but  that 
the  injuTy  proceeded  from  the  wadding  \  qvare,  whether  the  cha.rge  is  supported  b;  the 
evidence.     And  eee  Rex  v.  Hughes,  G  C.  ft  P.  120. 

•  United  States  o.  Wiltbercer,  S  Wash.  515. 

(a)  So,   where  the  indictment   alle):^  fright  caased  by  the  violence  of  the  ac- 

that  the  priwneT  aawiTilted  the  dei'ensed,  cuaed,  hut  there  web  no  proof  that  actnil 

and  "  ID  some  way  and  manner,  and  by  the  personal  violenco  was  the  sole  and  inime- 

lue  of  some  means  and  instruments  to  the  diat«  cause  of  the  death,    the  conviction 

jury  unknown,"  killed  Ler,   and  the  evi-  was  suatsined.     Cox  v.  Peopla,  80  N.  Y. 

deoce  was   thtit   the  deceased  died  from  GOO. 
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from  another  artificial  eauae,  the  evidence  does  not  support  tlie 
charge.  Thus,  where  the  charge  was  of  causing  the  death  of  a 
ctjild  hj  exposing  it  to  cold,  and  the  proof  vaa  that  it  irafi  found 
exposed  in  a  field  alive,  bnt  with  a  mortal  contusion  on  its  head, 
and  that  it  died  in  a  few  hours  afterwards;  it  was  held,  that  if 
the  death  was  only  accelerated  by  the  exposure,  the  charge  was 
not  supported.'  So,  if  the  indictment  charges  that  the  death 
was  occasioned  by  two  jointly  co-operatmg  cauies,  as  by  starving 
and  beating,  both  must  be  proved  or  the  indictment  faila.^  But 
if  the  charge  be  of  killing  by  the  act  of  the  prisoner  as  the  cause, 
and  the  proof  is  that  the  deceased  was  sick,  and  most  soon 
hare  died  from  his  disease,  as  a  natural  consequence,  the  violent 
act  of  the  prisoner  only  having  accelerated  his  death,  the  charge 
is  nevertheless  supported. "(a) 

§  142.  Indlroot  mnrdor.  Forcing  a  person  to  do  an  act  which 
causes  hit  death,  renders  the  death  the  guilty  deed  of  him  who 
compelled  the  deceased  to  do  the  act  And  it  is  not  material 
whether  the  force  were  applied  to  the  body  or  the  mind ;  but,  if 
it  were  the  latter,  it  must  bo  shown  that  there  was  the  apprehen- 
sion of  immediate  violence,  and  well  grounded,  from  the  circum- 
stances by  which  the  deceased  was  surrounded ;  and  it  need  not 
appear  that  there  was  no  other  way  of  escape ;  but  it  must  appear 
that  the  step  was  taken  to  avoid  the  threatened  danger,  and  waa 
such  as  a  reasonable  man  might  take.*  But  if  the  charge  be  that 
the  prisoner  "  did  compel  and  force  "  another  person  to  do  an 

1  Stockdale'a  Cue,  2  Lewin,  C.  C.  2f 0  ;  1  Unas,  on  Crimea,  SSfl,  Gth  (Eug.)  nL  050. 

»  IbM.;  K«x  V.  SHunders,  7  C.  A  P.  3/7. 

■  State  0.  Moratt,  2  Al*.  275. 

*  Krgina  v.  PitU,  Harr.  &  Marshm.  2S4,  prr  Erskine,  J. ;  R«l  v.  Erans,  1  Rn«.  oa 
CrimBS,  489,  6th  (Eng.)  ed.  660  ;  Kri  v.  Waters,  6  C,  4  P.  328.  If  a.  shipinaster 
knowingly  and  maliuiousl]'  conipeU  a  sick  or  diaabled  seanian  to  ^  aloft,  whils  be  is  in 
aach  a  state  of  debility  and  ezhauation  that  he  cannot  (comply  without  danger  nf  death 
or  enornioiia  bodily  injury,  and  the  sonman  falls  from  the  must  iind  is  drownnl  or 
killed,  it  i«  murder  in  the  master,  whether  the  means  of  compulsion  were  moml  or 
physii»l.     United  States  v.  Freeman,  1  Mason,  COS.  (i) 

{a)  Com.  V.  Foi,  7  Gray  (Masa.),  586.  dent,  into  the  sea,  and  the  cflptain  rofunes 

An  assault  with  tile  hnnds  and  feet  only,  to  henve  to  the  vessel,  lower  boats,  or  niaka 

npon  s  person  whom  the  prisoner  knew,  any  attempt  to  save  the  man,  although  it 

or  hud  reasonnhle  canse  to  believe,  was  so  might  have  been  done  without  aitreme  dan- 

feelile  that  the  attack   might  hasten   her  cer  to  the  veiisel  and  the  lires  of  those  aa 

death,  is  enough  to  warrant  a  conriction  board,  yet,  if  the  refiisiil  is  not  prompted  hy 

of  m>irder.     Otherwite,  if  the  criminal  did  express  malice,  the  raptain  is  gnilty  only 

not  know,  or  have  reaaonable  cause   to  of  inanslangliter ;  and  if,  on  the  evidence, 

believe,  the  deceased  to  be  so  feeble.     Ibid,  there  is  a  reasonable  doubt  whether  ths 

(A)  But  if  a  srnman  in  good  health,  in  seaman  was  not  killed  by  the  fall,  the  jury 

the  ordinary  course  of  his  duty,  is  at  work  shnuld  acrjutt.     United  States  v.  EqowIim, 

on  the  royiil  yard  •rm,  and  falls,  by  acci-  4  Saw;.  C.  C.  617. 
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act  which  caused  the  death  of  a  third  party,  this  allegation  will 
require  the  evidence  of  personal  affirmative  force,  applied  to  the 
party  in  question.  Thus,  where  it  was  stated  in  the  indictment 
that  the  prisoner  "  did  compel  and  force "  A  and  B  to  leave 
working  at  the  windlass  of  a  coal-mine,  by  means  of  which  the 
bucket  fell  on  the  head  of  the  deceased,  who  was  at  the  bottom 
of  the  mine,  and  killed  him;  and  the  evidence  was  that  A  and 
B  were  working  at  one  handle  of  the  windlasB,  and  the  prisoner 
at  the  other,  all  their  united  strength  being  requisite  to  raise  the 
loaded  bucket,  and  that  the  prisoner  let  go  his  handle  and  went 
away,  whereupon  the  others,  being  unable  to  hold  the  windlass 
alone,  let  go  their  hold,  and  so  the  bucket  fell  and  killed  the  de- 
ceased ;  it  was  held,  that  this  evidence  was  not  sufficient  to  sup- 
port the  indictment.' 

§  143.  PUoe.  In  regard  to  the  place  where  the  crime  was 
committed,  it  is  material  to  prove  that  it  was  done  in  the  county 
where  the  trial  is  bad;  for,  by  the  common  law,  murder,  like  all 
other  offences,  can  be  inquired  of  only  in  the  county  where  it 
was  committed.  Hence,  the  indictment  should  be  so  dr^n  that 
it  may  judicially  appear  to  the  court  that  the  offence  was  com- 
mitted within  the  county,  this  being  the  limit  of  their  jurisdic- 
tion ;  and  the  uniform  course,  in  capital  caBcs,  has  always  been 
to  state  also  the  town  or  parish  where  it  was  done ;  but  it  is  not 
material,  at  this  day,  to  prove  the  town  or  parish,  in  any  case, 
unless  where  it  is  stated  as  matter  of  local  description,  and  not 
as  venue.'  Neither  is  it  material,  as  we  have  already  seen,  to 
prove  the  precise  time  when  the  crime  was  perpetrated,  if  it  be 
alleged  and  proved  that  the  death  took  place  within  a  year  and 
a  day  after  the  injury  or  mortal  stroke  was  inflicted.' 

§  144.  UaUoa  oforethongbt.  The  chief  characteristic  of  this 
crime,  distinguishing  it  from  every  other  species  of  homicide, 
and  therefore  indispensably  necessary  to  be  proved,  is  maUce 

>  Rex  r.  Uoyd,  1  C.  *  P.  801. 

«  2  Hawk.  P.  C.  C.  25,5  84;  SRoss.  on  CrimeB,  800,  801,  6tli  {Eng.)fd.  vol.  Hi.  408  s 
Common wenlth  r.  Springfield,  7  Mssa.  13.  By  the  common  law .  as  recited  in  the  Stat, 
2ft.?  FA.  VI.  c  24,  I  2,  if  the  mortal  stroke  or  injury  was  fdven  in  one  contit;,  nnd 
the  death  bappetieil  in  another,  the  |>9rty  could  not  Ke  trini  in  either  ;  but,  by  that 
■tatnte,  prorision  WM  made  thnt  the  trial  might  he  had  in  either  of  the  counties  ;  and 
the  like  rale  iiadopted  generally  in  the  United  States.  The  reason  for  thin  strictneiwiii 
n>fnrd  to  the  place  of  trial,  was,  that  nnciently  the  jurors  decided  causes  upon  their 
own  private  hnowledKe,  as  welt  as  upon  the  eTidetiee  given  hi^  othprs,  and,  therefore,  were 
noimoned  lU  mdnOo.     See  Stephen  on  Pleading,  pp.  ISS,  2S7,  301  (Am.  ed.  1824). 

*  Supra,  j  120. 
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prepense  or  aforethought,  (a)  This  term,  however,  is  not  re- 
stricted to  spite  or  malevolence  towards  the  deceased  in  par- 
ticular; but,  as  we  have  stated  in  a  preceding  sectluu,  it  is 
understood  to  mean  that  general  malignity  and  recklessness  of 
the  lives  and  personal  safety  of  others  which  proceed  from  a 
heart  void  of  a  just  sense  of  social  duty  and  fatally  bent  on  mis- 
chief.^ And  whenever  the  fatal  act  is  committed  deliberately, 
or  without  adequate  provocation,  the  law  presumes  that  it  waa 
done  in  malice  ;(fi)  and  it  behooves  the  prisoner  to  show,  from 
evidence,  or  by  inference  from  the  circumstances  of  the  caae, 
that  the  offence  is  of  a  mitigated  character,  and  does  not  amount 
to  mucder.'(t,')     In  showing  this,  the  idea  or  meaning  of  what 

'  Ses  supra,  %  14;  4  Bl.  Comm.  193;  Foster,  256,  267;  2  Stot*.  Evid,  619, 
4tb  (Am.)  hJ.  U03  j  UniMd  States  d.  Rosa,  1  Gull.  628. 

'  Ben  B.  GnwiiacrB,  8  C.  &  P.  35,   per  Tinikl,  U.  J.  ;  4  Bl.  Comm.  200  ;  lupra, 

L13  ;  York's  Case,  S  Met  103.  Such  is  also  tiic  rule  in  ScotUnd.  Alison'a  Ciim. 
iw  of  SuotUiid,  48,  13.  It  also  seeius  to  be  tlio  rule  of  the  Uoiuau  uivil  law, 
"Omne  lunlum  ra<:tum  prave  Bem|>er  pneaumitur  actum  ;  nisi  ratioae  persouai  con- 
traris  oinuiuo  oriatur  prasumptiQ.  Mnscard.  Da  Probat.  Coucl.  223,  ii.  5.  "8i 
haiuieiiliuiu  coiaaiittatur.pnesumitiir  in  dubio  dolose  coniinitti,  liuet  giotuisset  potrari 
■d  defuusiouHin,"  Id.  Conul.  1007,  n.  62.  "  Oiiine  iiiuluiu  prKnumitur  peasiuM 
factum,  uUi  probetur  contrariuia."    Id,  Couol.  11B3,  a.  i3. 

(a)  The  nraaaiug  of  the  word  "mal.  ever  cori'ect  the  prindple  rnay  be  that  the 
Ich"  has  thus  boea  dafiaed  by  Mr.  law  prvdumes  malice  from  the  foot  of  horn- 
Suiihtni  (Dit;.  Criiii.  Law,  art.  2231  : —  iuide  if  iiothioK  else  appear  uu  the  ovi- 
"  Malice  aforethought  means  an;  uue  or  diince,  yet  it  rarely  hapjieiia  that  the  mere 
more  of  the  following  states  of  mind  :  f^ict  of  homicide  is  the  only  faet  proved, 
(a)  an  iiiteiitiou  to  cause  the  death  of,  or  Generally  thero  are  attendant  circuui- 
grlevoua  bodily  harm  to,  auv  pentoD,  staUL-as,  e.  g.,  the  place,  (be  character 
whether  auoh  penou  is  the  peraon  of  tha  attack,  the  relative  nosition  or 
actually  killed  or  not.  (b)  Knowledge  Btrength  of  the  parties,  &c.,  from  which 
that  the  act  which  causes  death  will  prob-  some  inf^i-enoe  may  logically  be  dni«-n  by 
ablycause  thsdaathof,  or  grievous  bodily  the  jury  as  to  whether  tha  accused  did  or 
harm  to,  some  parson,  whether  such  p-r-  did  uot  commit  the  act  of  homicide  with 
son  is  the  person  actually  killad  or  not,  felonious  intent,  and  when  any  such  cir- 
althouijh  auoh  knowledge  is  accompanied  oumstanoos  are  proved  in  the  nuia.  the 
Yi  indiffiTenca,  whethar  death  or  grievous  presiiinption  of  felonious  intent  if  indeed 
bodiljr  harm  U  oaused  or  not,  or  by  a  wish  there  is  such  a  pn^nmntion,  disappesrs, 
that  It  may  not  be  cauaed.  (c)  An  intent  and  the  whole  niiestion  of  feloninuH  int-nt 
to  commit  any  felony  whatever,  (d)  An  lies  open  to  the  jnrv,  who  must  be  B«tiili«i 
intent  to  oppose  by  force  any  officer  of  beyond  a  reasonable  doubt  from  hI!  the 
justice  on  hu  way  to,  in,  or  returniug  tacts  in  the  case  that  the  homici.le  wan 
from,  the  elocution  of  the  duty  of  arreot-  with  such  intpnt  before  they  can  leeally 
ing,  keeping  in  custody,  or  irapriaonina  convict  the  accused.  Hawthorne  o.  State, 
any  paraon  whom  he  is  lawfully  entitled  B8  Miss.  778  ;  State  e.-Trivas,  83  la.  Ann. 
to  arrest,  keep  in  custody,  or  imprison,  1036  ;  Territory  ».  McAndrews,  S  Hon- 
or the  duty  of  keeping  tha  peace,  or  dia-  tana,  158  ;  State  n.  McDonnell,  82  Vt. 
psrsina  an  unlawful  assembly,  provided  491,  p.  4B8 ;  State  v.  Swayze,  30  Ia. 
that  tha  person  killed  U  such  an  officer  so  Ann.  Pt.  II.  132-1.  But  cf.  as  affirming 
employed."  For  a  discussion  of  the  sub-  the  doctrine  of  York's  Caie  in  langiini"!- 
J30t  of  orimiual  intent,  see  Holmes's  Com.  at  least.  Brown  v.  Slate.  4  Tex.  App.  27.1. 
moil  Law,  Lecture  II.  As  to  the  effect  of  evirlenci'  raisine  a  iim- 

(S)  Tha  doctrine    of  York's    Case  hns  sonnble  doubt  of  malice,  See   nnte,  B   2fi, 

h'-'i    V"rv    mni'li    niieationed.       See  "i^ii:,  note'. 
S3  U,  14,  A  notes,  ft  vol.  i.  %  34.     How.  (c)  See    Cora.    v.    Hawkins,    8    Gray 
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the  lawtermB  maliee,  is  carefully  to  be  kept  ia  view;  and  the 
evidence  is  to  be  directed  not  merely  to  prove  that  be  entertained 
no  ill-will  towards  the  deceased  in  particular,  but  to  show  that, 
in  doing  the  act  which  resulted  fatally,  he  was  not  unmindful, 
but,  on  the  contrary,  was  duly  considerate  and  careful,  of  the 
lives  and  safety  of  all  persons. 

§  145.  HaUo«,  uprsM  «nd  Implied.  Malice  is  said  to  be  either 
expreta  or  implied.  Expre»%  malice  is  proved  by  evidence  of  a 
deliberately  formed  design  to  kill  another;  and  such  design  may 
bo  shown  from  the  circumstances  attending  the  act,  such  as  the 
deliberate  selection  and  use  of  a  lethal  weapon,  knowing  it  to  be 
such;  a  preconcerted  hostile  meeting,  whether  in  a  regular  duel, 
with  seconds,  or  in  a  sti-eet  fight  mutually  agreed  on  or  notified 
aud  threatened  by  the  prisoner;  privily  lying  in  wait,  a  previous 
quarrel  or  grudge,  the  preparation  of  poison,  or  other  means  of 
doing  great  bodily  harm,  or  the  like.'  Implied  or  e4m»trv.ctive 
malice  is  an  inference  or  conclusion  of  taw  upon  the  facts  found 
by  the  jury :  and,  among  these,  the  actual  intention  of  the  pris- 
oner becomes  an  important  fact;  for  though  he  may  not  have 
intended  to  take  awav  life,  or  to  do  any  personal  harm,  yet  he 
may  have  been  engaged  in  the  perpetration  of  some  other  feloni* 
ous  or  uulaA'ful  act,  from  which  the  law  raises  the  presumption 
of  malice.^  Thus,  if  oue  attempts  to  kill  or  maim  A,  and  in  the 
attempt,  by  accident,  kills  B,  who  was  his  dearest  friend  or 
darling  child;  or  if  one,  in  the  attempt  to  procure  an  abortion, 
causes  the  death  of  the  mother ;  or  if,  in  a  riot  or  fight,  one  of 
the  parties  accidentally  kills  a  third  person,  who  interfered  to 

1  4  Bl  Comm.  198,  199.  And  s«  Slatt  f.  Z.llm,  2  HsUt,  220;  Stone's  Cane, 
4  Hiinipli.  27.  Where  tlie  criiiii;  i»  eliarged  1o  )ibv«  Im'sii  ccnimittcJ  nitlj  tlie  actu»l 
■n'l  nremeiiitaleil  ciesim  to  kill  tbc  decr-ased,  tbia  has  l*en  regarded  aa  of  the  essencs 
of  th-  chflt^.  and  hM  DfcesBnr.'    tn   1m.  ,,ir.v.d.      TfOj^le  v.  While,  24  Wtnd.  620. 

»  2  Stark!  on  Evid.  616,  516.  4th  (Am.)  rf.  802,  903  ;  Foater,  266-2S7. 

(Hnw.).  483  ;  United  Stale"  v,  MitiRO.  2  necesimry  to  allege  and  prove  the  eipreaa 

Curt.    C.    C.    1  ;   United    States    v.  Ann-  niaiice,  or  d«liheratiou  aud  lireniedilation, 

atronB,  Id.  44fl.     If  the  deeipi  to  kill  lie  and  malice  aforethought,  whiili  la  nece*. 

rnrmed   deliherately   for  ever  no  short   a  aary  in  order  to  support  a  coiivii:tiou  for 

time   hefnn>  the  inflietion   of  the    mortal  munli-r  in  the  first  degree.      The  rases  to 

wound,  the  oflfrnce  is  marder.     State  e.  this    point    are    collected    in    Wharton, 

McDonnell,  82  Vt,  491  ;  Ppople  i>.   Real-  Homicide.   S   177.      See    the    dissenting 

«h»,  17  fsl.  389:   DonnelW  e.   SUte,  2  opinion  of  Gierke,  J„  in  Sanchez  v.  Peo- 

Poti-h.  40*  and   601  ;   State  r.   Shonlti.  pie,   22   N,    Y.   147,  to  the   point  that, 

26  Mo.  128:   Com.  h.  We>*iter,  6  Cnsh.  under  the  influencii  of  a  strong  passion,  a 

fMaJ»^l  sn4  :  Wright  b.  Com.,  83  Gmtt.  man   maj  be  so   far  inmpar  doH  as  to 

<V«.)  «80;   Binns  t>.  State,  66   Ind.    428.  plan  a  delih-rste  homicide  without  legal 

Thi«,   howcFer,  doca  not  render  it   len  malice  prepeiise. 


ovGoo<^lc 


168  LAW  OF  EVTDENCE  IN  CRIMINAL   CAGES.  [PABT  T. 

part  the  combatants  and  preserve  the  peace,  — the  law  implies 
malice,  and  the  slayer  is  held  guilty  of  murder. '(a)  And  though 
other  agents  intervene  between  the  original  felonious  act  and  its 
consummation,  as,  if  A  gives  poisoned  food  to  B,  intending  that 
he  should  eat  it  and  die,  and  B,  ignorant  of  the  poison,  and 
against  the  will  and  entreaty  of  A,  gives  it  to  a  child,  who  dies 
thereby,'  or  it  is  voluntarily  tasted  by  an  innocent  third  person, 
by  way  of  convincing  others  of  hia  belief  that  it  is  not  poisoned, 
as  in  the  case  of  the  apothecary,  into  whose  medicine,  prepared 
by  him  for  a  sick  person,  another  had  purposely  mingled  poison,* 
—  the  law  still  implies  malice,  and  holds  the  wrong-doer  guilty 
of  murder. 

§  146.  Malice,  wb«n  prMomea.  Malice  Is  also  a  legal  pre- 
sumption, where  an  officer  of  juitice  it  renited  while  in  the  exe- 
cution of  his  office,  and  in  such  resistance  is  killed.  And  this 
rule  is  extended  to  all  executive  officers ;  such  as  sheriffs,  mar- 
shals, and  their  deputies,  coroners,  constables,  bailiffs,  and  all 
others  authorized  to  execute  process  and  preserve  the  peace,  and 
to  all  persons  aiding  them  therein  as  well  as  to  the  watchmen, 
and  officers  and  men  in  the  depaiiiment  of  police,  and  their  assis- 
tants. The  rule  also  extends  not  only  to  the  scene  of  action, 
and  while  the  officer  is  engaged  in  the  particular  duty  of  his 
office  which  called  him  thither,  but  also  to  the  time  while  he  is 
going  to  and  returning  from  the  places  eundo,  morando,  et  re- 
deundo.  It  also  applies  to  all  persons  knowingly  aiding,  abet- 
ting, and  taking  part  in  the  act  of  resistance.  But  the  rule  is 
limited  to  casRS  where  the  officer  is  in  the  due  execution  of  his 
duty,  having  sufficient  authority  for  the  purpose ;  and  where  hia 
official  character  or  hia  right  to  act  is  either  actually  known,  or 
may  well  be  presumed  from  the  circumstances;  or  where  the 
slayer,  not  knowing  the  officer  or  the  circumstances,  interfered 
to  help  a  fight,  by  aiding  one  party  against  the  other,  and  not  to 
preserve  the  peace  and  prevent  mischief.*     This  rule  is  also  ap- 

»  Foster,  261,  262 ;  1  Hale,  P.  C.  438,  441  ;  1  H«wk,  P.  C.  b.  1,  c.  81,  5  54- 
"  Saundera'a  Cftse,  Plowd.  478. 

•  Gors's  Caae,  9  Rep.  81. 

*  Siie  1  Riua.  on  Crimes,  pp.  632-538,  692-63S,  Gth  (Enj;. )  ed,  T07-7Se,  where  this 

{n)  State  v.  Oilman,  69  Us  103.  It  be  pnnUha>>le ;  for  the  net  vhinh  he  at- 
one att«mpCs  to  commit  aujeiii^,  and  in  temptMl  to  da  is  iinlawrnl  and  priminnL 
tli-it  attempt,  kills  aiiothT,  the  skyer  is  Com,  c.  Mink,  123  Mass.  422.  For  a  full 
gniltf  of  criminal  homicide,  althniixh  the  nnd  Ipnnipd  di<icM9iion  of  the  crimioal  law 
a:Mmpt  to  commit  suicide  mar  not  even  of  suicide,  see  the  tacne  cas*. 
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plied  in  the  case  of  private  perBoas  killed  in  attempting  to  arrest 
a  criminal  whenever  the  circumstances  were  such  as  to  authorize 
the  arrest' 

§  147.  Malice.  Orou  leoUaHnaH.  Malice  may  also  be  proved 
by  evidence  of  groM  reekleimeia  vf  human  l\fe,  whether  it  be  in 
the  act  of  wanton  sport,  such  as  purposely  and  with  intent  to  do 
hurt,  riding  a  vicious  hor»e  into  a  crowd  of  people,  whereby  death 
ensues;  or  by  coating  stones,  or  other  heavy  bodies  likely  to  cre- 
ate danger,  over  a  wall  or  from  a  building,  with  intent  to  hurt 
the  passers-by,  one  of  whom  is  killed;'  or  where  a  parent  or 
master  correett  a  child  in  a  savage  and  barbarous  manner,  or 
with  an  instrument  likely  to  cause  death,  whereof  the  child 
dies;^  or  where,  in  any  manner,  the  life  of  another  is  knowingly, 
cruelly,  and  grossly  endangered,  whether  by  actual  violence,  or 
by  inhupian  privation  or  exposure,  and  death  is  caused  there- 
by.*(a)  So,  where  death  ensues  in  a  combat  upon  provocation 
taught  by  the  slayer ;  or  upon  a  punctilio  proposed  by  him,  such 
as  challenging  the  deceased  to  take  a  pin  out  of  bis  sleeve  if  he 
dared.^  So,  if  the  provocation  be  by  words  or  gettures  only,  and 
the  stroke  be  with  a  lethal  weapon,  or  in  a  manner  likely  to  kill, 
this  is  evidence  of  malice;  unless  the  words  or  gestures  be  ac- 
companied by  some  set  indicating  an  intention  of  following  them 
up  by  an  actual  assault,  in  which  case  the  offence  is  reduced  to 
manslaughter.^  So,  whatever  be  the  provocation,  if  afterwards, 
and  before  the  fatal  stroke,  sufficient  time  had  elapsed  for  the 
paition  to  inihnde,  this  is  proof  that  the  killing  was  of  malice.' 


CoDnDonwealth  B.  Dreir,  4  Mau.  391,  306. 

'  In  what  cases  a  private  person  may  niaks  un  arrest,  see  »upra,  S  128,  n. 

•  3  InsL  67,  as  limited  by  Holt,  C.  J.,  1  Ld.  Eaym.  148  ;  1  Hale,  P.  C.  476  ;  4  BI. 
Comm.  193,  200  ;  1  East,  C.  C.  231. 

■  Foster,  262 ;  1  Hale,  P.  C.  iH  ;  Grey'i  Case,  J.  Kely,  ti. 

•  Sffl  Alison's  Crim.  \xw  of  Scotland,  pp.  Z.  i  ;  \  Hale,  P.  C.  431,  1B2  ;  1  East, 
r.  C.  225  ;  Cairo,  HB,  per  Jones,  J.  ;  Hepna  b.  WalU-ra.  Can.  U  Marahm.  184  ;  1 
Rtus.  on  Crimes,  4S8  ;  Squire's  Case,  Id.  490  ;  Rtoclcilnlea  Case,  2  Lewin,  C.  C.  220 ; 
Rei  0.  Hoggins,  2  Stra.  SB2 ;  Castel  v.  Biunbridge,  2  Stra.  354,  SSfl. 

•  J  Hale,  P.  C.  4S7. 

•  Watts  p.  BraiDs,  Cki,  EI.  778  ;  J.  Kely.  131  ;  1  Hale,  P,  C,  455,  456  ;  1  Buss, 
on  Crimes,  515,  Sth  (Eng.)  ed.  682,  633  ;  State  v.  Merrill,  2  Dev.  269. 

'  'The  rabjaet  of  provocation,  &nd  wbeu  it  reduces  the  crime  to  mansltngtiter,  has 

(<i)  Or  whers  one  firra  n  pistol  into  b  varda,   71  Mn.  312),   or  fires  a  pfstol  at 

nilroad    car  in   which   he   knows    there  night  thmviRh  a   window   into  s  lighted 

u«  pusengere   (Aiken  c.  Statp,  10  Ten.  room  in  which  spveral  [«oplB  are  sitting. 

App.  610),  or  into  a  crowd  (SUte  i^.  Ed-  WaabitigtOD  t.  3Ut«,  SO  Aia.  10. 
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But  when  expreaa  malice  is  once  proved  to  have  existed,  it»  con- 
tinuance is  presumed  down  to  the  time  of  thb  fatal  act;  aad  the 
burden  of  proof  is  on  the  slayer  to  repel  this  presumption  by 
showing  that  the  wicked  purpose  had  afterwards,  and  before  the 
fatal  act,  been  al»andoned.'  And  where  such  expressly  malicious 
intent  is  proved,  the  provocation  immediately  preceding  it,  what- 
ever may  have  been  its  nature,  is  of  no  avail  to  mitigate  the 
offence. 

§  148.  intoxioatton.  It  is  a  Settled  principle  that  drvniennest 
is  not  an  excuse  for  a  criminal  act,  committed  while  the  intoxi- 
cation  lasts,  and  being  its  immediate  result.' (a)  But  the  condi- 
tion of  the  prisoner  in  this  respect  has  sometimes  been  deemed  a 
material  inquiry,  in  order  to  ascertain  whether  he  has  been  guilty 
of  the  specific  offence  of  which  he  is  indicted;  as,  for  example, 
whether  he  be  guilty  of  murder  in  the  first  or  only  in  the  second 
degree.  Malicious  homicides,  it  is  well  known,  are  distin- 
guished by  tlie  statutes  of  several  of  the  United  States,  into 
cases  of  the  first  and  the  second  degrees,  for  which  different 
punishments  are  assigned;  and  though  there  is  some  diversity 
in  the  descriptions  of  these  cases,  yet  in  substance  it  will  be 
found,  that  murders,  committed  with  the  deliberate  and  pre- 
meditated purpose  of  killing,  or  in  the  attempt  to  commit  any 
other  crime,  punished  with  death  or  perpetual  confinement  in 
the  State  penitentiary,  are  of  the  first  degree ;  and  that  all  others 
are  murders  of  the  second  degree.*  Whenever,  therefore,  in  an 
indictment  of  murder  in  the  first  degree,  the  chief  ingredient  is 
the  deliberately  formed  purpose  of  taking  life,  it  has  been  held, 
in  some  of  the  United  States,  that  evidence  that  the  prisoner  was 
BO  drunk  as  to  be  utterly  incapable  of  forming  such  deliberately 

already  been  coaaidereil.  See  tupm,  §j  122-12!'.  And  w«  State  v.  Hill,  4  Der.  ft 
flat.  491. 

1  State  D.  JohnwD,  1  Ired.  3G4  ;  State  c.  Tillv,  S  Iml.  421 ;  Shoemaker  v.  State, 
12  Ohio,  43  :  Com  111  on  wealth  o.  Green,  1  Aabm.  2S9.     And  see  rtJite,  Tol.  i.  £  42. 

1  Aiite,  vol.  ii.  5  374  ;  tapra,  £6  ;  State  u  Bullock,  13  Ala.  413. 

•  Murray's  f;ase,  2  Ashm.  41  ;  Willtama'Fi  Case,  Id.  69  ;  Commonwealth  v.  PriioD- 
keeper.  Id.  227  ;  Mitchell'i  Case,  6  YerR.  840  ;  Dale's  Case,  10  Yerg.  651  ;  8«Tin"s 
Case,  4  Humph,  138  ;  Jones's  Cm,  1  Leigh,  698  j  Whiteford'j  Case,  8  Band.  721  ; 
Clark's  Case,  8  Humph.  871. 

(ii)  ITnited  States  v.  McOlne,  1  Curt,  the  act  ht  was  under  a  pamxTsin  of  that 

C.  C.  1  ;  Swte  1..  Tntm,  60  Vt.  483  ;  Peo-  diaonier.     State  u.  Sewell,  3  .Tones  (N.  C). 

pie  t>.  Williams,   43  Cid.  344.  346  ;    Com.  Law,  245.      See  the  whole  subjent  of  in- 

P.  Hawkins,  3  Gray  (Mass.),  466.     If  the  loiicntion  as  a  defenp«  thorwURhlv  eiam- 

Srisoner  relies  ujion  deUriiim  tremens  as  a  ined  by  Denlo  and  Harris.  JJ.,  iii  PeopU 

efeace,  he  must  Bho«  that  at  tkt  tivu  of  v.  Eogers,  18  K.  Y.  9. 
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premeditated  design,  is  admissible  in  proof  that  this  offence  has 
not  been  committed.^  But  whether  this  will  be  generally  ad- 
mitted as  a  sound  and  safe  rule  of  criminal  law,  can  be  known 
only  from  future  decisions  in  other  States,  (a) 

§  149.  Declaratloiw  of  prlBoo«r.  Rea  eeatsB.  It  is  not  com- 
petent for  the  prisoner  to  give  in  evidence  his  bwn  account  of  the 
transaction,  related  immediately  after  it  happened,  even  though 
no  person  was  present  at  the  occurrence ;  for  his  account  of  it 
was  no  part  of  the  rea  gestee.^ 

1  Cornwell'B  Caae,  Mart  &  Yerg- 157 ;  Swan'a  Case,  4  Humph.  \Zt.  Aod  toe  SUte 
«.  McCsDts,  I  Spwrs,  384. 

*  State  If.  Tilly,  S  li'ed.  421.     And  see  ante,  to).  L  S  108. 

(a)  Tha  rule  stated  by  the  author  seema  ant,   howerer,   U  not  admissible  nniplj 

to  have  been  adopted  in  a  laige  number  of  ou  the  question  of  criminal  intent.      Slate 

tbe  St«te3.     State  o.  Trivas,  32  La.  Aun.  b.    Edwards,    71    Mo.    312.      lu    State   v. 

1086  )  Cuiu.  0.  Piatt.  11  Phila.  (Fa.)  121 ;  Cross,  27  Wis.  3S2,  it  washeld  that  drunk- 

Jones  v.  Com.,  75  Pa.  St.  403  ,  Willis  v.  enLvaa  does  not  mitiBxte  a  crime  in  auy 

Cum.,  81G[Htt.(V».)928;  Pirtlen.  State,  resprtt  ;  and  KicliarOsou,  J.,  disseiitiujf, 

9  Humph.  |Tenn.)663  ;  Stale  tr.  Johu sou,  that  the  jury  could  not  gire  it  uny  veiglit 
40  Couu-  136;  SCata  c.  Barlov,  21  Mo.  in  determining  whetlier  a  homicide  wan 
446;  Malone  V.  State,  49  Qa.  210  i  Peu-  wilful,  deliberate,  or  premeditated. 

pie  p.   Williams,   43  Cal.  314;    Clark  n.  If  intoxication  has  i-eaehed  such  a  point 

State,  40  lud.  263  ;  Blyu  v.  Com.,  1S7S  ;  as  to  render  it  probable  that  the  acnused 

10  Am.  Ii.  Vise.  s.  s.  677  ;  £astwood  v.  was  pbysieally  nnable  to  commit  tbe  of- 
Peopie,  8  Park  Cr.  Bep.  26  ;  Roger*  v.  fencB  with  which  he  is  chareeJ,  this  may 
People,  Id,  632.     And  see  antt,  §  6,  n.  be  abowu  by  evidence  of  such  iutoiication. 

Proof  of  the  intoxication  of  Iha  defend*     Ingalls  v.  State,  48  Wis.  647. 
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LARCENY. 

§  150.  Deflnitioo.  The  most  approved  definition  of  this  o£fence, 
at  common  law,  is  that  vhicb  is  given  by  Mr.  East ;  namely, "  the 
wrongful  or  fraudulent  taking  and  carrying  away,  by  any  person, 
of  the  mere  personal  goodfl  of  another,  from  any  place,  with  a 
felonious  intent  to  convert  them  to  liia  (the  taker's)  own  use,  and 
make  them  his  own  property,  without  the  consent  of  tlie  owner." ' 
But  even  this  definition,  though  admitted  by  Parke,  E.,  to  be  the 
most  complete  of  any,  was  thought  by  him  to  be  defective,  in  not 
stating  what  was  the  meaning  of  the  word  "felonious,"  in  that 
connection  ;  which,  he  proceeded  to  say,  "  might  be  explained  to 
mean  that  there  is  no  color  of  right  or  excuse  of  the  act ; "  adding, 
that  the  "  intent "  must  be  to  deprive  the  owner  not  temporarily, 
but  permanently,  of  his  property.' 

1  2  East,  F.  C.  S63  :  2  Roaa.  on  Crimea,  p.  2,  Sth  (Eng.)  ed.  1S3.  And  see  Hammon'a 
Caae,  2  lj«ich,  C.  0.  (Itb  cd.)  1089,  per  Grose,  J.  The  aid  English  lav^ers  describHl 
larceny  as  "  Contreotntio  Fei  alientE  frauilulenta,  cum  aniino  fumndi,  inTita  illo  domino 
c^jusres  ilia  fueiit."  Bracton,  lib.  8,  c.  32,  3  1.  Fleladeiiiies  it  in  Bracton's  own  words. 
FteCn  lib.  1.  c.  38,  %  1.  The  Rotiisn  civil  law  wna  lai^r  than  the  common  law  in  its 
comprehensioB  of  thin  Clime.  "  Fiirtnm  eat  cnntrectstio  frauduloss,  lucri  faciendi  gratin, 
vel  ipsios  rei,  vel  etiam  mM  ejus  pasMMi<n<.imt."  Inst.  lib.  4,  t[t.  1,  §  1,  In  Saudera'a 
edition  of  the  lnstitates(I,ondon,  lS5S),utnmpra,  larceny  is  defined  aa  IoUowb;  "  Fur- 
tnm  eat  contrectatio  rei  frauduloao,  vel  ipaius  ivi,  vel  etiam  unus  ejus  tioasessiontsve." 
To  this  dalinition  the  learned  editor  has  appended  the  following  note :  "  The  defiDition 
of  theft  inelttdes  the  temi  cmlrnlatio  ryi,  to  show  that  evil  mtpnt  ia  not  sufficient : 
there  innst  bo  an  actual  touching  or  aeizini;  of  the  thing  ;  fraitdu/ota,  to  ahow  that  the 
thing  must  be  seizrtl  with  evil  intent ;  and  rei,  imus,  powwimtu,  to  show  the  diffmut 
interesta  in  a  thing  that  might  he  the  subject  of  theft.  It  might  aeeni  that  it  would 
have  made  the  dehnition  more  complete  to  have  said  amtredatto  rei  alierue.  Perhap? 
the  word  alimiB  waa  left  out  because  it  was  quite  possible  that  the  domimu  at  ntX 
owner  of  a  thing  should  commit  a  theft  in  taking  it  tmm  the  posfiesBor,  as,  fur  instance, 
in  the  cose  of  a  debtor  stealing  a  thing  given  In  pledge  ;  and  yet  the  res  was  scarcely 
alkna  to  the  dominus.  Usnv  texts  after  the  wmils  eontrcfiatio  fravduloaa,  add  li«ri 
fatiendi  gratia,  i.  e.,  with  a  design  to  profit  by  the  act,  whether  the  profit  be  that  of 
gaining  A  benelit  for  one's  self,  or  that  of  inflicting  an  injury  on  another.  These 
words  are  found  in  the  paaaage  of  the  Diuest  (xlrii.  2,  1.  3)  from  which  this  deBoition 
of  theft  is  taken  ;  but  the  authority  of  the  manuscripts  seems  against  admitting  them 

Even  the  mlaiae  of  a  thing  bailed  was  sometimps  criminal.  "  Placnit  tamen,  eot, 
qui  rebus  cooiinadBtis  nliter  iiterentcr  quam  uuindas  acce]ienut,  jta  furtum  comniittere, 
SI  se  intellignnt  iil  invito  domino  facers,  eomque,  si  iutellexisaet,  uon  permissurum." 
Inst.  u4.  lup.  i  7. 

■  Rpginav.  Holloway,  2  C.  £  K.  042,  SK;  1  Denison,  C.  G  370  i  ISJur.  86;  Mc- 
Daniel's  Case,  8  Sm.  &  M.  40L 
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§  151.  indiotment.    In  the  indictment  for  this  offence,  it  is 

alleged,  that  A.  B.  (the  prisoner),  on- -,a« ,Buch  and  such 

goods  (Bpecifying  the  thingg  stolen  and  their  value),  of  the  goods 
•and  chattels  of  one  0.  J),  then  and  there  being  found,  foloniougly 
did  iteal,  take,  and  carr^  away.  And  ordinarily  these  allegations 
are  material  to  be  proved  by  the  prosecutor,  (a) 

§  152.  Name  of  prtaoner.  The  mere  name  of  the  prisoner,  as  WC 
hare  already  seen,'  needs  no  proof,  unless  it  be  put  in  issue  by  a 
plea  in  abatement.  It  ia  only  necessary  to  show  liis  identity  with 
the  person  who  committed  the  offence.  Nor  is  the  time  material 
to  be  proved,  anless  the  prosecution  is  limited  by  statute  to  a 
particular  time.  But  the  place  must  be  so  far  proved,  as  to  show 
that  the  larceny  was  committed  in  the  county  in  which  the  trial  is 
had.'  And  in  legal  contemplation,  where  goods  are  stolen  in  one 
county  and  carried  into  another,  whether  immediately  or  long 
afterwards,  the  offence  may  be  proBec,uted  in  either  county ;  for 
every  asportatioQ  is  in  law  a  new  caption.*  (6)  This  rule,  how- 
ever, is  limited  to  simple  larceny ;  for  if  it  be  a  compound  offence, 
each  as  stealing  from  a  store  or  dwelling-house,  or  if  it  be  robbery 
from  the  person,  that  oGfence  must  be  laid  and  proved  in  the 
county  where  the  store  or  house  was  situated,  or  where  the  person 
was  assaulted  and  robbed.*  (c)  Whether  the  indictment  for  larceny 
can  be  supported,  where  the  goods  are  proved  to  have  been  origi- 

1  Plead.  2Sa- 

»  1  Hale,  P.  C,  607,  508;  Anon., 4  Hen.  VII.  6  b,  i a;  Bro.  Abr.  Coron.  p.  171  ; 
CooimoDwealth  v.  Dewitt,  10  Hua.  1G4  ;  Cousin'a  Cage,  2  I.eigli,  70!!  ;  Sute  u.  Doug. 
laaa,  17  He.  ISS )  State  v.  SamerTillc,  SI  Me.  14,  19  ;  Common  wealth  v.  Rand,  7  Met. 
47G.  That  the  lapse  of  time  between  the  tint  taklns  and  the  canyiiig  into  another 
eonntr  i»  not  material,  see  Parkina'a  Case.  1  Moody,  C.  C.  46  ;  1  Lewin.  C.  C.  S16. 

*  I  Hale,  P.  C.  607,  508  ;  2  Hale,  P.  C.  168 ;  1  Hawk.  P.  C.  c,  3S,  3  0  i  2  Bqsb.  on 
Criroas,  11«,  Gth  (Eng.^  ed.  270. 

(a)  "Stealing"  imports  larceny  with-  before  or  after  the  fact.     S^.  v.  Mnnday, 

out  the  words  "l^e  and  carry  away."  2  K.  &  F.  170. 

Gay  e.  State,   20   Tex.   S04.     An   indict-  (i)  State  v.  Smith,  St  Mo.  61  ;  Con- 

uiROt  for  an  attempt  to  commit  larceny,  nell  v.  State,  2  Tex.  App.  122  j  Jonea  v, 

which  charges  the  prisoner  with  attempt-  State,  63  Ind.  235  ;  Myers  v.  People,  28 

ingto8teal"thegoodH8ndchatteUuf  A,"  IIL    173;   Haskina  v.   People,  16  14.  Y. 

withoDt  fiirther  specityins  the  goods  in-  SH, 

tended  to  be  stolen,  is  sufficiently  certain.  (e)  Smith  v.  State,  66  Ala,  69.     When 

Bfg.  f.  JaboaoD,  10  Cox,  C.  C.  IS.     A  the  indictment  ia  for  larceny  in  a  buildings 

thirf  and  a  receiver  of  stolen  goods  may  be  a  statutory  foi-ni  of  compound  larceny,  it 

jointly  indicted.     Com.  v.  Adams,  7  Gray  must  be  proved  that  the  prD]>erty  ia  not 

(Man.),  48.  only  in  the  budding,  but  thai  llii^  building 

A  man  b  not  to  be  convicted  of  larceny  k  its  prot«cttan,  i.  e,  that  it  is  net  in  the 

if  it  it  doubtful  whether  he  was  accessory  posseiaion  and  diargs  of  any  jieraon,  so  ai 
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mlly  stolen  in  another  State  and  brought  thence  into  the  State 
where  tlic  indictment  is  found,  is  a  point  on  which  the  decisions 
are  contradictory.'  (a)     But  if  the  original  taking  were  such  as 

1  In  the  affirmative,  sm  CommonweaUh  v.  Calling,  1  Hosl  116  ;  Com  moo  wealth  v. 

Andrews,  2  ilasa.  It;  Couiniaii wealth  i*.  Rand,  7  Met.  475,  477;  Slate  b.  YMb, 
3  Coun.  1S5  ;  Htuuiltoa'a  Case,  II  OLio,  43£>  j  SiinmoDS  v.  Couimonwealtli.  5 
Biiiii.  617;  1  Leadiu^t  Crim.  Caset,  212;  Feuph  v.  Gardiner,  2  Johua.  477; 
People  V.  Sohenck,  Id.  47S.  In  Kew  York,  tbo  rule  hns  since  beeo  cliaumd  by  atat- 
nte,  apoa  which  (he  aase  oT  People  e.  Burke,  11  Weud.  129,  wu  decided.  A 
similar  statute  lias  been  enacted  ip  Alabumo.  State  v.  Seay,  3  Stewart,  123  ;  Uurrav 
r.  State,  13  Ala.  727.  And  see  Simpsuu'a  Case,  4  Humph.  456  ;  Hex  v.  Prowes,  ] 
Moo-ly,  C.  C.  349.  But  in  Regina  o.  Modgp,  8  C.  &  P.  26,  which  was  dccidrd 
U]K)n  the  authority  of  Kex  v.  Prowea,  the  Teamed  jadge  ajipnreutly  doubted  the 
Bouuilnesa  of  that  case,  iu  principle. 

to  constitute  the  crime  of  larceny  from  the  held  the  watches  in  hia  hand  or  whether 

pi'rson.    Thus  in  Com.  v.  Leeter,  129  Mass.  they  were  lying  ou  the  ebowi'aae.  and  that 

101,  the  tacts  were  that  the  derendant  caiue  they  were  stoleu  while  he  turned  |iartkally 

into  a  wntchmaker's  shop  and  asked  to  aee  nroiind  to  place  souietliing  on  the  shelf  lie- 

soine  vratchea,  and  the  watches  were  taken  hind  him.      If  they  were  upon  the  sbow- 

from  a  show-case  and  passed  to  the  defend-  case  when   stolen,   it  would   l>e  at   least 

nut.     The  witni'ss  who  testified  to  these  doubtful  whether  they  must  not,   under 

facts  was  not  sure  whether  the  defendant  the  circuinHtances,  be  considered  as  rather 

held  the  watches  in  his  hand  or  whether  in  the  jioaseaaion  iif  the  owner  than  Under 

they  were  lying  on  the  counter.     While  the  protection  of  the  budding.     If  by  the 

the  storekeeper  8  attention  was  distracted  act  of  the  owner  Ihey  were  in  the  hande  of 

the  defendant  ran  atf  with  the  watches,  the  defendant,  they  certainly  deriied  no 

but  wss  overtaken  and  canght  with  them  protection  from  the  building.    As  the  evi> 

in  his  possession.  The  property  and  watches  dence  left  it  wholly  uncertain  whether  tliey 

were  in  charge  of   the  storekaepcr  at   the  were  on  the  showcase  oi'  in  the  defendiuiT  a 

time  of  the  theft.     The  couuael  for  the  de-  own  hands,  it  did  not  wurraiit  a  conriclioa 

fendant  reqnested  the  juiige  to  instruct  the  of  larceny  in  a  building." 
jury  that  as  matter  of  law,  this  evidence  {a)  In  the  affirmative  arc  Wataon  r. 

was  insufficient  to  warrant  them  in  finding  Stay,  36  Hiss.  G9S  ;   State  v.  Johnson,  2 

the  defendant  cuilty  of  larceny  in  a  build-  Oreg.  115  ;  State  v.  Newman,  9  Ner.  43. 

ing,  but  the  facts  constituted  the  oQ'ence  In  Ibe  ne^tire  are  Lee  «.  State,  64  Ga. 

of  simpli;  lareeny  only  and  not  larceny  in  203;  Maynard  v.  State,  14  Ind.  427;  State 

a  building.     The  judge,  however,  refused  v.  Keonnals,  14  I^  Ann.  278  ;  State  v.  Le 

this  request,  and  inatruited  them  that  if  Blanch,   2   Vrooin  {N.  i.),   32  ;   State  e. 

the  property  was  stoien  by  being  taken  bj  Brown,  1  Hayw.  (N.  C.)  100  ;  Simpson  r. 

the  defendant  at  a  time  when  the  owner  a  State,  4  Humph.  (Tenn. }  456.     The  same 

attention  nas  for  any  cause  diverted  from  conflict  of  decision  exists,  as  to  whether, 

it,  BO  that  it  was  nut  under  his  iminediate  when  goods  are  stolen  in  a/om'jii  aniiilry 

control,  then  the  larceny  would  be  in  the  and  brought  into  one  of  the  United  Stales, 

bnildiuf;,  and  that,  if  the  owner's  attention  the  accused  is  guilty  of  larceny  in  the 

was  in  this  case  diverted  from  the  imniedi-  State.    Thus  it  was  held  in  thv  case  of  Stme 

ate  oversight  of  the  property  and  the  de-  v.   Bartlctt,  ]  1  Vt.  650,   that  where  oien 

fendant  took  advantMe  of  such  diversion,  were  stolen  in  Canada  and  brought  into 

to  take  the  property,  the  offence  of  larceny  Vermont,  a  conviction  of  larceny  in  the 

in  a  building  waa  proved.     The  Supreme  latter  State  was  proper.     See  also  State  b. 

Court  STistained  exceptions  to  this  ruling,  Underwood,  49  Me.  181,  to  thesamepnint. 

saying,  "  The  watches  in  this  cose  were  a  But  see  Com.  v.  Uprichanl,  8  Gray  (Jlaa.>.l, 

Tart  of  the  owner's  stock  in  trade  usually  434.     In  that  case  tlio  theft  was  cominit- 

;ept  by  him  in  the  building.     Buthiates-  ted  in  one  of  the  British  Provinces,  siid 

tjmony,  which  was  the  only  evidence  to  the  the  poods  brought  into  Massachusetts  by 

IHiinf ,  is  to  the  pifect  that  ne  was  in  cbargB  the  thief,  who  waa  there  convicted  of  Inr- 

of  the  iiropcrty  when  the  defendant  came  in  ceny.     The  court,  however,  onlered  a  new 

and  asked  to  Icxik  at  some  watches,  and  he  trial,  on  the  ground  that  the  farts  did  not 

handed  the  wat^^hes  to  the  defendant,  that  BUstain  such  a  charge  ;  and  Shaw,  C  .1., 

he  wag  not  sure  vbatber  the  defendant  after  stating  diat  the  main  «rgUD:ient  fur 


g; 
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the  common  law  doea  not  take  cognizance  of,  as,  if  tlie  goods  were 
taken  on  the  high  seas',  an  indictment  at  common  law  cannot  be 
sustained  in  any  county.*  It  may  here  be  added,  that  in  order  to 
render  the  offence  cognizable  in  the  county  to  which  the  goods 
are  removed,  it  is  necessary  that  tliey  continue  specifically  the 
same  goods ;  for  if  their  nature  be  changed  after  they  are  stolen 
in  one  county,  and  before  they  are  removed  to  another,  the  offence 
in  the  latter  county  becomes  a  new  crime,  and  must  be  prosecuted 
as  such.  Thus,  where  a  brass  furnace,  stolen  in  one  county,  ^vas 
there  broken  in  pieces,  and  the  pieces  were  carried  into  another 
coonty,  in  which  latter  county  the  prisoner  was  indicted  for  larceny 
of  a  \>Ta»&  furnace  there  ;  he  was  acquitted  upon  this  evidence ;  for 
it  was  not  a  brass  ^untoc^,  but  ouly  broken  pieces  o/brasi,  that  he 
had  in  that  county.'  So,  if  a  joint  larceny  be  committed  in  one 
county  where  the  goods  are  divided,  and  each  thief  takes  his  sepa- 
rate share  into  another  county,  this  evidence  will  not  support  a 
joint  prosecution  in  the  latter  county,  for  there  the  larceny  was 
several.' 

§  168.  Vains.    Nor  is  it  necessary  to  prove  the  value  of  the 

1  3  Inst  113  ;  2  Run.  on  Crimea,  119,  Eth  (Eng.)  ed.  273. 

»  Rei  o.  H.UOOTJ,  1  C.  &  P.  Vi7. 

■  Rez  !>.  Bamett,  2  Bow.  on  Crimes,  117,  &th  (Eng.)  ed.  271. 

tlie  conTiction  rested  on  the  rule,  thst,  and  brongLt  by  the  thiet  iuto  this  State, 

wben  |>ropertj  has   bren   BtoUo   in   one  nra  to  b«  rsgHrded  teciiiiically  as  moiia  sto- 

countj- anil  carried  bythe  thief  into  another  Icn  in  tliia  Cornnionwealtb,  we  tliiuk  this 

county,  be  may  be  inilicted  in  either,  said,  forins  no  suffieicut  grounil  for  carrying  the 

*'  Hut  in  priadiilo   these   cases  are   nut  rule  further,  and  aiijilying  it  to  goodii  stu- 

Bttictiy  anulugous.     If  the  oU'ence  ia  com-  Ian  in  a  foj'eign  tenitory,  under  the  juria- 

mitted  anywhere  in  the  realm  of  England,  diction    of  an   iudeiJcuiient  government, 

in  whatever  coan^,  the  sitme  law  is  vio-  between  which  and  onr  own  there  is  no 

lated,  the  same  puniahment  is  due,  the  other  relation  then  that  aETectfd  by  Ilie  law 

rules  of  evidence  and  of  law  governing  of  nations.     Laws   to   punish  crimes  are 

every  strp  of  the  proceedings  are  the  Bani«,  enaentinlly  local,  and  liniited  to  the  lioun- 

■ud  it  ia  a  mere  i|Ueation   where  the  trial  durics   of   the  States    piveciihiug   theni. 

ahall  be  had.    But  the  trial,  wherever  had.  Indeed,  thia  case,  and  tne  casi'a  cited,  firo- 

iat-xactly  the  same,  and  the  results  are  the  ceed  on  the  (.-round  tliat  the  goods  wem 

Mtue.     A  conviction  or  acquittal  in  any  actually  stolen  in  this  State.  ...  It  is  orjly 

oDe  county  is  a  bar  to  any  Indictment  in  by  assuming  that  bringing  atolen  goods 

every  other ;  so  thst  the  qusstion  is  com-  from   a   foreign   country  into   this  State 

poTBtirely  immaterial.   ...   It  has,  tlicn,  makes  the  act  larceny  here,  that  this  alle* 

been  ac^ed  that  the  rame  rale  ought  to  gation  can  be  auBtaine<l ;  but  this  involves 

apply  to  foreign  governments  as  to  the  sev-  the  necessity  of  going  to  the  law  in  fores 

nd  States  of  the  Union,  .  .  .  Perhaps  if  in  Nova  Scotia  to  ascertain  whether  the 

it  were  a  new  qnestion  in  thia  Common-  act  done  there  was  felonious,  and,  coiiee- 

wealtb,  this  argument  might  have  some  quently,  wbelhpr  the  goods  were  stolen  ; 

force  in  Imiting  to  another  decision  in  re-  so  that  it  is  by  the  combined  operation  of 

gard  to  the  several  American  States.     But  the  force  of  both  laws  that  it  is  made  fi'lony 

supposing  it  to  be  establiihed  by  these  an-  here.''    See  also,  ia  anpportof  these  views, 

thorities  as  a  rule  of  law  in  this  Common-  Stanley  n.  State,  24  Ohio  St.  ISS,  — a  well- 

wmltb,  that  goods  stolen  in  anothet  State  considered  and  valuable  case. 
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gooda  stolen,  except  in  prosecuting  under  statutes  which  hare 
made  the  value  material,  either  in  constituting  the  offence,  or  in 
awarding  the  punishment.*  (a)  But  the  goods  must  be  shown  to 
be  of  some  value,*  (6)  at  least  to  the  owuer ;  such  as  reissaabie 
bankers'  notes,  or  other  notes  completely  executed,  but  not  de- 
livered or  put  in  circulation  ;  *  though  to  third  persons  they  might 
be  worthless,  (c)  It  is  not  essential  to  prove  a  pecuniary  value, 
capable  of  being  represented  by  any  current  coin,  or  of  being  sold  ; 
it  is  sufficient  if  it  be  of  valuable  or  ecouomical  utility  to  the  gen- 
eral or  special  owner.*  If  tlio  subject  is  a  bank-note,  the  stealing 
of  which  is  made  larceny  by  statute,  it  must  be  proved  to  be  gen* 
uiue ;  ^  and  if  it  be  a  note  of  a  bauk  in  another  State,  the  existence 
of  the  bank  must  also  be  proved ;  and  this  may  be  shown,  pre- 
sumptively, by  evidence,  that  notes  of  that  description  were  actu- 
ally current  in  the  country,^ 

§  154.  Folntm  In  oofte  for  proHOnUon.  But  the  main  points 
necessary  to  be  proved  in  every  indictment  for  this  crime,  are, 
1st,  t?ie  caption  and  anportation;  2dly,  with  a  felonioiu  i^ent; 
3dly,  of  the  goods  and  chattels  of  another  person  named  or  de- 
scribed in  the  indictment.  And  first,  of  tlie  caption  and  asporta- 
tion. This,  in  the  sense  of  the  law,  consists  in  removing  the  goods 
from  the  place  where  they  were  before,  though  they  be  not  quite 
carried  away  ;  as  if  they  be  taken  from  one  room  into  another  in 
the  owner's  house,  or  removed  from  a  trunk  to  the  floor,  or  from 
the  head  to  the  tail  of  a  wagon ;  or  if  a  horse  be  taken  in  one  part 
of  the  owner's  close  and  led  to  another,  the  thief  being  surprised 

>  Se«  Hope  e.  CommonwMdtli,  9  Met.  134. 

'  Phipoe'B  Coie,  2  Leach,  C.  C.  (Itbed.)  flSO. 

»  Rei  n.  Clark,  Russ.  k  liv.  181  ;  2  Leach,  C.  C.  (4th  ed.)  1036  ;  RaiiBon's  CaaB, 
Id.  1090  ;  Vyse's  Case,  1  Uooilv,  C.  C.  218  ;  3  Ruaa.  on  Crimes,  79  n.  a,  5th  (Eng.) 
ed.  226  ;  Commonwealth  v.  Rand,  7  Met.  476.  See  Reguia  n.  Powell,  H  Eng.  Law  & 
Bj.  675  ;  2  Denison,  C.  C.  403. 

•  Regina  p.  Biiigley.  fi  C.  &  P.  602  ;  Regina  v.  Morris,  8  C.  &  P.  847  ;  Rei  v. 
Clark,  Kais.  &  Ry,  181.  See  Kegina  o.  Perry,  1  Deninon,  C.  C.  60  ;  1  C.  b  E.  726 ; 
Kerina  o.  Watts,  18  Jur.  192  :  2J  Eng.  Law  &  Eq.  673  ;  6  Cox,  C.  C.  804. 

•  Stat*  V.  Tiiiey,  1  Nott  &  McC,  S  ;  8WU  v.  Cassados,  Id,  91  :  State  v.  Allen,  B. 
M.  Charlt.  618. 

•  1  Hale,  C.  0.  608  ;  3  Inat.  108  ;  Ben  e.  Simson,  J.  Kely.  31  ;  Rez  e;  Coslet,  1 
Leaoh.  C.  C.  (4th  ed.)  236  ;  2  Eobt,  P.  C.  659  ;  Bei  r.  Amier,  6  C.  t  P.  844  ; 
Stats  V.  Wilson,  Coie,  439 ;  Rei  v.  Walsh,  I  Moody,  C.  C.  14.  And  see  Alison's 
Crim.  Law  of  Scotland,  pp.  266-270. 

(a)  State  o.  Arlin,  27  N.  H.  116.  passenger  ticket  which  has  not  been  dated 

(i)  Com.  V.   Riggs,   14  Qriy  {Mass.),  or  stanipd,  and  ia  therefore  useless  as  ■ 

376.  ticket,   nas  not  the   aiitijVct  of  Isrceiiv. 

(fi)  It  has  been  held  that  a  railroad  SUt«  v.  Hill,  1  Hoiut.  Cr.  Cos.  (Del.)  i2li. 
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before  his  design  vaa  entirely  accomplished.'  If  it  appear  that 
every  part  of  the  thing  taken  was  removed  from  the  space  which 
that  part  occupied,  though  the  wliole  thing  were  not  removed  from 
the  whole  Bpace  which  the  whole  thing  occupied,  it  is  a  sufficient 
asportation.'  On  this  ground,  m  the  instances  just  mentioned,  it 
was  thus  held.  So,  where  tlie  prisoner  had  lifted  a  bag  from  the 
bottom  of  the  boot  of  a  coach,  and  was  detected  before  he  got  it 
out  of  the  boot,  it  was  held  a  complete  asportation.^  And  it  was 
BO  held  where  the  prisoner  ordered  the  hostler  to  lead  from 
tbe  stable  and  to  saddle  another  man's  horse,  ropresenti;)g  it 
as  his  own,  but  was  detected  while  preparing  to  mount  in  the 
yard ;  *  for  in  each  of  these  cases  the  prisoner  had,  for  the  mo- 
ment, at  least,  the  entire  and  absolute  possession  of  the  goods. 
But,  on  the  other  hand,  where  the  prisoner  was  indicted  for 
stealing  four  pieces  of  linen  cloth,  and  it  was  proved  that  they 
were  packed  in  a  bale,  which  was  placed  lengthwise  in  a 
wagon,  and  that  the  prisoner  had  only  raised  and  set  the  bale 
on  one  end,  in  the  place  where  it  lay,  and  had  cut  the  wrap- 
per down,  but  had  not  taken  the  linen  out  of  the  bale ;  this  was 
resolved,  for  the  above  reason,  to  be  no  larceny.^  (a) 

§  155.  Thiefa  posaeasloD.     It  must  also  be  shown  that  the  goods 

'  People  B.  Johoson,  4  Denio,  S61 ;  Begina  v.  Uuming,  17  Jar.  28  ;  14  Eng. 
Law  ft  Eq.  648  ;  1  Pearce,  C.  C.  21. 

1  2  Rata,  an  CrinieB,  6,  5th  (Eng.)  ed.  126. 

•  toie.  W«Uh,  1  Moody,  C.  V.  14. 

*  Bex  V.  Pitman,  2  C.  &  P.  423.  Allowing  a  trunk  of  atolen  goods  to  lie  sent  ag 
tMWt  of  his  luggRn.  on  board  a  veesel  in  which  the  priaoner  had  taken  paasagp,  has 
IieeD  held  a  sufficient  reception  by  him  of  the  atolen  good:i.  State  v.  Seovel,  1 
Bep.  Const  Ct  274. 

»  Cherry's  Caoe,  2  East,  P.  C.  558.     See  Kegina  v.  Wallis,  3  Cox,  0.  C.  67. 

(a)  It  is  not  nwessary  to  provo  that  the  valise,   and  immediately  went  oat  of 

the  carrying  airay  waa  by  the  hand  of  the  the  room.     By  neana  of  tliia  subatitution 

p«rty  accmed,  for  if  he  procured  an  inno-  of  checks  the  trunk  nag  carried  1o  a  dif. 

cent  agent  to  take  the  property,  by  which  ferent    station    from    that    intended    hy 

ine«nsthBaccusedbecamEijo8neBsedofit,hs  the  owner,  so  that  B.,  who  went  on  the 

trill  hiiiiBeir  be  e  prindpal  olfender.    Thna  same  troin  with  it,   took  it  Avay  at  its 

in  Com.  V.  Barry,  126  Mass.  300,  the  facts  arrival  at  the  station,  and  rifled  it  of  ita 

.wei«  tliat  A.,  ill  Bccordaoce  with  a  precon-  contents.      It  was  h<-Iil  llint  this  vcas  lar- 

«erte<l   plan  with   B.,   who   had  a  valLae  oeiiy,  the  court  saying,   "  The  real  ques- 

eheckcfl  at  a  railvay  atation,  entered  the  tion  was  whether  the  defendant  at  tluit 

baggage  room  of  the  station,  and.  present-  time  (i.  e.  the  exchange  of  clieckn),  feluiii- 

ing  a  check  corre«panding  with  the  one  ouhIv,  and  with  intent  to  stenl,   «et   in 

on   the  raliae,   obtained  jienniiuion  from  motion  an  innocent  agency,  by  which  tlie 

thn  bagi^ags  master  to  j>lace  a  package  in  trunk   and  contents  were  to  be  removed 

the  Talise.      While  the  attentmn  o!   the  from  the  posBesnion  of  the  trae  owner  and 

baggage  tnaater  was  called  away  by  B.,  A.  put  into   the  defendant's  posseasinn,    and 

exrhanged  the  checks  on  the  valise  and  whether  sach  purpose  was  ButunUy  accom- 

»  trunk,  which  was  standing  nndeineath  pliahed." 

TOL.  Ill-— It 
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'R'Cro  fevered  from  the  pot»e»sion  or  euttody  of  the  ownet  and  m  the 
poaaession  of  tlie  thief,  though  it  be  but  for  a  moment.'  Thus, 
where  goods  in  a  shop  were  tied  hy  a  string,  the  other  end  of 
whicli  was  fastened  to  the  counter,  and  the  thief  took  the  goods 
and  carried  them  towards  the  door  as  far  as  tlie  string  would 
permit,  and  was  then  stopped,  this  was  held  not  to  be  a  aeveranco 
from  the  owner's  posBession,  and  consequently  no  felony."  And 
the  like  decision  was  given,  where  one  had  his  keys  tied  to  tlie 
strings  of  his  purse,  in  his  pocket,  and  the  tliief  was  detected  with 
the  purse  in  his  hand,  which  ho  had  taken  out  of  the  pocket,  but 
it  was  still  detained  by  the  keys  attached  to  the  strings  and  hang- 
ing ill  the  pockct.8  (a)  Upon  the  same  principle,  in  an  indictment 
for  robbery,  where  the  prosecutor's  purse,  of  which  the  prisoner 
attempted  to  rob  him,  was  tied  to  his  girdle,  and  in  the  stm^le 
ths  girdle  broke,  and  the  purse  fell  to  the  ground,  but  was  never 
touched  by  the  prisoner,  it  was  ruled  to  be  no  ta,king.*  But  where 
the  prisoner  snatched  at  the  prosecutor's  ear-ring,  and  tore  it  from 
her  ear,  but  in  the  struggle  it  fell  into  her  hair,  where  she  after- 
wards found  it,  this  was  held  a  sufiScient  taking,  for  it  was  once 
in  the  prisoner's  possession.*  (6) 

§  156.  ResUtaUon  do  defesoe.  The  crime  being  completed  by 
the  taking  and  asportation  with  a  felonious  intent,  though  the 
possession  be  retained  but  for  a  moment,  it  i3  obvious  tliat  rettitW' 
tion  of  the  goods  to  the  owner,  though  it  be  the  result  of  contrition 
in  the  thief,  does  not  do  away  the  offence.  Thus,  if  one,  having 
taken  another's  purse,  but  finding  nothing  in  it  worth  stealing, 
restores  it  to  the  owner,  or  throws  it  away  ;  or,  the  contents  being 
valuable,  hands  it  back  to  the  owner,  saying,  "  if  you  value  your 


e  larceny.     It^na  v.  Hall,  2  C.  4  K.  947  ; 

«  Anon.,  2  fjist,  P.  C.  558. 

'  Wilkmson'a  Case,  1  Hale.  P.  C.  EOS. 

•  1  Hale,  P.  C.  ess  ;  3  Inst.  89.     And  we  Lanier's  Csm.  2  Eart,  P.  C.  657  ;  1 
Leach,  C.  C.  (4th  ed.)  S60. 

•  Kei  e.  Upier,  2  East,  P.  C.  657  ;  1  Leach,  C.  C.  {*tli  ed.)  380  :  Begin*  v.  Simp- 
son,  8  Coi,  C.  C.  422  ;  28  Eng.  Law  k  E(|.  530. 

{")  The  seizing  the  pwket-book  in  the  theft,  see  vol.   i.  §  34  ;  antt,   (S  31-33. 

Imnd,  though  before  it  is  removed  from  Declarations  and    acts  of   the    prisotier, 

the  pooket,  the  thief  is  seized  and  lets  go  made  at  the  time  of  the  discoTery,   are 

the  VKJcket-book,  is  Urceay.    Com.  p.  Luc-  Bdmlssible    to    exnlain    the    iiwoesdon 

kie,  09  Maas.  431.  Com.  v.  Rowe,  105  Mass.  GOO.     See  abo 

(A)  Aa  to  posaewion   u   evidence  of  atUt,  J  82. 
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purse,  take  it  back  again  and  give  me  the  contents  ; "  the  taking, 
aud  consequently  the  offence,  is  nsvcrtheless  complete.' 

§  157.  Felonious  iBtent.  lu  tint  Keeond  place,  as  to  the  felonioui 
intent.  And  here  a  distinction  is  to  be  observed  between  larcenj- 
and  mere  tretpaaa,  on  the  one  hand,  and  malicious  mischief  on  the 
other.  If  the  taking,  though  wrongful,  be  not  fraudulent,  it  is  not 
Larceny,  but  is  only  a  trespass ;  and  ought  to  be  so  regarded  by 
the  jury,  who  alone  are  to  find  the  intent,  upon  consideration  of 
all  the  circumstances.  Ttiufi,  if  it  should  appear  that  the  prisoner 
took  the  prosecutor's  goods  openly,  in  his  presence  or  the  presence 
of  other  persons,  and  not  by  robbery  ;  or,  ha\~iiig  them  in  posses- 
siou,  avowed  the  fact  before  he  was  questioned  concerning  them  ; 
or  if  he  seized  them  upon  a  real  claim  of  title  ;  or  took  his  tools 
to  use,  or  his  horse  to  ride,  and  afterwards  returned  them  to  the 
same  place,  or  promptly  informed '  the  owner  of  the  fact ;  op, 
having  ut^nt  and  extreme  necessity  for  tlie  goods,  he  took  them 
against  the  owner's  will,  at  tlio  same  time  tendering  to  him,  in 
good  faith,  their  full  value  in  money  ;  or  took  them  by  mistake 
arising  from  his  own  negligence, —  these  circumstances  would  be 
pregnant  evidence  to  the  jury  that  the  taking  was  without  a  felo 
nious  intent,  and  therefore  but  a  mere  trespass.'  (a)  On  the 
other  hand,  where  the  prisoner's  sole  object  was  to  destroy  the 
property,  from  motives  of  revenge  and  injury  to  tlie  owner,  and 
without  the  expectation  of  benefit  or  gain  to  himself,  this  also  ia 
not  larceny,  hut  malicious  mischief.*  For  it  seems  to  be  of  the 
essence  of  the  crime  of  larceny,  that  it  be  committed  hicri  causa, 
or  with  the  motive  of  gain  or  advantage  to  the  taker ;  though  it  ia 
not  necessary  that  it  be  a  pecuniary  advantage ;  it  is  sufficient  if 
any  other  benefit  to  him  or  to  a  third  person  is  expected  to  accrue. 
Thus,  where  one  clandestinely  took  a  horse  from  a  stable  and 
backed  him  into  a  coal-pit  a  mile  off,  thereby  killing  him,  that  his 

»  1  Hale,  P.  C.  5SS  ;  S  Inat  69  ;  2  Bust,  P.  C.  B57. 

*  I  Hale,  P.  C.  609;  2  East.  P.  C.  661-683.  Where  the  gaoAi  were  Uken  Tinder  a 
clutn  ot  right,  if  the  priioner  nppeiira  to  have  had  any  fair  culor  of  titli',  or  if  the  title 
«f  the  pmsecator  be  brooght  into  doiibt  itt  all,  the  court  will  direct  no  acciuittul  ;  it 
King  improper  to  settlti  such  disputes  id  b  form  of  proteaa  affecting  men's  lives,  liber- 
tirs,  or  repaUtion.     2  East,  P.  C.  659. 

■  Region  »,  Godfrey,  8  C.  Jc  P.  663,  per  I.d.  Abinger.  In  the  law  of  Scotland,  it 
the  propfTtT  is  laten  aieay,  with  intent  to  detain  it  from  the  owner,  the  ofTerqe  will 
amount  to  larceny,  though  the  object  wag  to  destroy  it,  which  is  accomplish eii.  Tlie 
oflence  ia  reduced  to  malicious  mischief,  only  where  the  property  is  maliciously 
dcftroycd  without  being  removed.     Alison's  Crim.  Law  of  Scotland,  p.  27S. 

(a)  State  v.  Bond,  8  Iowa,  E40. 
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existence  might  not  contribute  to  furnish  evidence  against  another 
person  who  was  charged  with  stealiug  the  horse ;  this  was  deemed 
a  sufficieut  lucrum  or  advantage  to  constitute  the  crime  of  lar- 
ceny.i  (a)  So,  if  the  motive  be  to  procure  personal  ease,  or  a 
diminution  of  labor  to  the  taker ;  as,  where  a  servant,  by  means  of 
false  keys,  took  hia  master's  provender  and  gave  it  to  his  horses 
with  that  intent ;  this  also  lias  been  held  sufficient.*  But  where  a 
carrier  broke  open  a  parcel  entrusted  to  him,  and  took  therefrom 
two  letters  which  he  opened  and  read  from  motives  of  personal 
curiosity,  or  of  political  party  zeal,  and  to  prevent  them  from 
arriving  in  due  season  at  their  destination,  this,  however  illegal, 
was  deemed  no  felony.* 

§  158.  Hiuband  and  wife.  If  it  appear  that  the  goods  were 
delivered  to  the  prisoner  by  the  wife  of  the  owner,  this  is  prima 
facie  evidence  that  the  taking  was  not  felonious ;  for  as  the  wife 
has  no  present  legal  title  to  the  goods  of  the  husband,  but  only  a 
contingent  expectancy  of  title,  she  can  exercise  no  control  over 
them,  except  as  his  agent;  and  such  agency,  and  tlie  consent  of 
the  husband,  may  generally  be  presumed,  in  the  absence  of  other 
circumstances,  where  the  prisoner,  acting  in  good  faith,  received 
the  goods  at  her  hands.*  (b)  At  most,  in  such  a  case,  he  would 
be  but  ft  mere  trespasser.  But  this  evidence  would  be  rebutted 
hy  showing  that  the  prisoner  acted  in  bad  faith,  and  with  kaowl- 

'  Rem.  CiibbaRs,  Buss,  ft  Ry.  292;  1  LeadiDg  Crim,  Cases,  43fl;  2  Russ.  mi  Crimes, 
p.  3,6th  (Eng.)ed.  121.  Butspe  Kegiim  «.  Goiltrey,  8C.&P.  663,  whBre  Lord  Al>mger 
se.''ined  Co  think  that  the  gain  must  Zk  expectvl  to  accrue  In  the  (larty  himself. 

"  Ilex  V.  Morfit,  Russ.  k  Ry.  C.  C.  307  ;  1  Lt'ailinj;  Crim.  Cv^ea,  133  ;  2  Russ.  on 
Crimes,  p.  S,  6th  (Eng.)  eil.  124  :  Reginft  v.  Hauaiey.  Car.  ft  Mnrshtn.  547  ;  Rogina  v. 
Privett,  2  C.  ft  K.  Ill ;  1  Deuison,  (J.  C.  IBS  ;  2  Cox,  C.  C.  10.  Aud  see  Regina  v. 
Jones,  1  DenisoD,  C.  C.  183  ;  i  C.  k  K.  S36  ;  2  Cox,  C.  C.  tl ;  Regiua  v,  RicbanU,  1 
0.  ft  K.  632  ;  State  n.  Hawkins,  8  Porter,  461. 

*  Regina  v.  Godfi-ey,  8  C.  ft  P.  663. 

*  People  V.  Schuyler,  6  Cowen,  672 ;  Dalton's  Just  601. 

[a)  Bnt  it  is  held  under  the  statute  in  animo  fliraTidi  or  not     Reg.  B.  Averr,  8 

Indiana   that    an    intent   to   defraud    the  Cox,   C.    C.    ISl.      Where    the   party   so 

ovner,  though  without  benefit  to  the  thief,  assisting,  however,  is  the  adulterer,  proof 

b  larceny.     Keely  v.  State,  11  Ind.  38;  that  he  knew  the  property  to  be  that  of 

also    Haniiltnn    t>.   State,   35   i/liaa.   211.  the   husband,  and   with  such  knowledge 

Tsking  a  hoi'se    found   astray   upon  the  took  the  property  into  bU  own  posMssiuii 

taker's  land,  with  intent  to  conceal  it  nn-  with  the  intention  of  committing  adullery, 

til   the  owner  should   offer  a  reward,  or  will  support  a  couTirtion.     Hcg,  d.  Flst- 

with  intent  to  induce  the  owner  to  sell  it  man,  14  I'ox,  C.  C,  8S3 ;   Reg.  v.  Berry,  8 

Bs  an  estrsy  lor  Ipss  than  its  valne,  is  lar-  Id.  117  ;  Reg.  v.  Mutters,  10  Id,  50  ;  Rep. 

ceny.     Com.  v.  Mason,  105  Mass.  163.  «.  Harrison,  12  Id.  19;   Reg.  v.  Tavlor, 

(H  When   gnoda  are  thus   taken,  the  lb.  627;  Reg.  T.  Middleton,  12  id.  "260, 

question  nrnal  always  he  left  to  the  jury  417, 
whether  the  ^lersou  assisting  Iter  does  so 
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edge  that  the  husband's  consent  was  wanting,  or  with  reason  to 
presume  that  the  taking  was  against  his  will ;  as,  if  be  joined  with 
her  in  clandestinely  taking  the  goods  awaj ;  or  if  he  take  both  tl  e 
wife  and  the  goods ;  or  if  she,  being  an  adulteress,  living  with  the 
prisoner,  bring  the  husband's  goods  alone  to  the  prisoner,  ho 
knowingly  receiving  them  into  his  personal  custody  and  pos- 


§  159.  Ooods  Jotmd.  If  the  goods  were  found  by  the  prisoner, 
the  old  rule  was,  that  his  subsequent  conversion  of  them  to  his 
own  use  was  no  evidence  of  a  felonious  intent  in  the  taking.' 
But  this  rule,  in  modern  times,  is  received  with  some  qualifica- 
tions. For  if  the  finder  knows  who  is  the  owner  of  the  lost 
chattel,  or  if,  from  any  mark  upon  it,  or  from  the  circumstances 
under  which  it  was  found,  the  owner  could  reasonably  have  been 
ascertained,  then  the  fraudulent  conversion  of  it  to  the  finder's 
use  is  sufficient  evidence  to  justify  the  jury  in  finding  the  felo- 
nious intent,  constituting  a  larceny .^  (a)  On  this  ground,  hack- 
ney-coachmen and  paBsenger-carriers  have  been  found  guilty  of 
larceny,  in  appropriating  to  their  own  use  the  parcels  and  articles 
casually  left  in   their  vehicles   by  passengers ;  *    servants   have 

'  iwa.;  Begina  e.  FeMliorstone,  6  Cox,  C.  C.  378  ;  1  Leading  Crim.  Cises,  IBB  ; 
SS  Eng.  Law  &  Eci.  670  ;  Rex  n.  Tolfree,  1  Moody,  C.  C.  24S  ;  Rtgina  n.  Tullett,  Car. 
fc  Uanhm.  112  ;  Begioa  v.  Roaenbei^,  1  Cut.  &  K.  233.  And  Bee  1  Kubb.  on  CrimeB, 
22,  23  ;  2  Rusa.  on  Crimea,  87,  Sth  <Eng.)  ed.  vol.  i.  14S;  vol,  iL  156  ;  Kegion 

Thnii.Iisnn      11    Jill-    IkH  -      1     ItBliia.il>     <'     I'     RIO  .    i    Cni     f.    C.     1 U1    .   T^mnln   1>     M. 


•  Itegina  t>.  Thurboi-n,  1  Denison,  C.  C.  388  ;  2  C.  &  K.  831  ;  1  Temple  &  Mpw, 
C,  C,  li7  ;  RegiDtt  v.  Praston,  2  Denison,  C.  C.  353  ;  5  Con,  C.  C.  880  ;  8  Kiig.  Uw 
ft  E(j.  689  ;  Merry  u.  Greeu,  7  M.  &  W.  623  ;  Slate  v.  Weston,  S  Conn.  627  ;  Bcgina 
V.  itiley,  17  Jur.  ISe  ;  1  Fearce,  U.  C.  lU;  M  Lug.  Law  &  Eq.  6*4.  But  aee  Pt-opie 
e.  L'ogdell,  1  HUl,  94. 

•  fex  0.  Lamb,  2  East,  P.  C.  664  ;  Rex  b.  Wynne.  Id.;  Rei  r.  Senra,  1  Leacli,  C. 
C.  (4th  ed.)  416,  n.  There  is  a  clear  disUnetion  betwi^en  property  uj inlaid,  thnt  is,  put 
down  and  leK  in  a  phue  to  which  the  owner  would  be  liltely  to  return  for  it,  and 
property  lost.  In  R^ina  v.  West,  6  Cox,  C.  C.  415,  29  Eng.  Uw  4  E^.  625,  a  pur- 
chaser  by  mistake  left  his  putse  on  the  priaontr'x  stall  in  a  nimket,  witliout  the 
prisoner  or  hi  in  self  knowing  it.  The  prisoiiei'  aTterwardB  seeing  it  there,  but  not  at  tlio 
ttine  kaowins  whose  it  was,  appropriated  it,  and  subseqneutly  deniwl  all  knowledfe  of 
it  when  inquiry  was  nmile  by  the  owner.  It  was  held,  tl»t  the  prisoner  waa  guilty  of 
laroeny,  as  the  purse  was  not,  strictly  apeakiua;,  lost  propeity,  and,  therefore,  it  waa 
not  uevessary  to  inquire  whether  the  prisoner  had  UBeU  reasonable  means  to  fiud  Uie 

(n)  Seed  o.   State,   8  Tei.  App.  40  ;  it  seems  that  if  there  are  no  anch  marks, 

Seely  v.  State,  Id.  64  ;  Brooks  o.  State,  85  the  finder  is  not  bound  to  anv  particular 

Ohio  St.  4«:  State  1'.  Clifford,  14  Nev.  72;  degree  of  diligence  to  tin d  the  owner.     It 

State  V.  Ijevj,  23  Hinn.  104  ;  WolGngtun  is  sufficient  it  there  dneB  not  appear  to  bo 

V.  State,  63   Ind.  343  ;   People  tP.  Swan.  1  any  attempt  to  coiir^al  the  goods,  or  any 

Park,  Cr.  R,  1 :  Peopleo.  Kaatz,  3  Id.  129;  circumstances  which   imiicate  a  felouioua 

Reg.  V.  Daria,  3«  Eng.  Law  &  E<|.  607  ;  intent.     State  n.  Dean,  49  Iowa,  73. 
Beg.  V.  Kuight,  12  Cox,  C.  C.  102.    But 
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been  convicted  for  the  like  appropriation  of  money  or  valuables, 
found  in  or  about  their  master's  houses ;  •  and  so  it  has  been 
held  where  a  carpenter  converted  to  his  own  use  a  sum  of  money 
found  in  a  secret  drawer  of  a  bureau,  delivered  to  him  to  be 
repaired.^  In  a  word,  the  omission  to  use  the  ordinary  and 
well-known  means  of  discovering  tlie  owner  of  goods  lost  and 
found  raises  a  presumption  of  fraudulent  intention,  more  or  lesa 
strong,  against  the  finder,  which  it  behooves  him  to  explain  and 
obviate;  and  this  is  most  readily  and  naturally  done  by  evidence 
that  he  endeavored  to  discover  the  owner,  and  kept  the  goods 
safely  in  his  custody  until  it  was  reasonably  supposed  that  he 
could  not  be  found;  or  that  he  openly  made  known  the  finding, 
so  as  to  make  himself  responsible  for  the  value  to  the  owner  when 
lie  should  appear.^  In  cases  of  this  class,  it  is  material  for  the 
prosecutor  to  show  that  the  felonious  intent  was  contemporaneous 
with  the  finding;  for  if  the  prisoner,  upon  finding  the  article, 
took  it  with  the  intention  of  restoring  it  to  the  owner  when  dis- 
covered, but  afterwards  wrongfully  converted  it  to  his  own  use, 
this  is  merely  a  trespass,  and  not  a  felony.*  («)  And  the  principle 
is  the  same,  where  he  came  to  tlie  possession  in  aay  other  lawful 
manner ;  as,  for  example,  where  the  goods  were  inadvertently 
left  in  his  possession,  or  where  he  took  the  goods  for  safety,  during 
a  conflagration  or  the  like,  but  afterwards  wrongfully  concealed 
and  appropriated  them  to  his  own  use.'  (6) 

ownor.  In  Reginac.  Pierce.  SCox,  C.  C.  117,  itvas  held,  that  the  doctrine  of  lost  prori- 
erty  did  not  apidy  to  the  btiftgitee  of  n  pnswiiger,  left  by  him  by  mistake  iti  a  nulwuy 
carriage,  and  it  a  Bervftnt  of  tfie  company  find  it  there,  and  do  not  take  it  to  tlie 
station- bouse,  or  to  a  sui>erior  oHIrer,  but  approjirialea  it  to  his  own  nsp,  hr  w  guilty  of 
kn.'cnv.     See  Ilegina  v.  Dixon,  25  Law  J.  ti.  a.  M.  C.  39  ;  36  Kng.  Law  &  Ei|.  5kl7. 

1  liegina  v.  Keir,  8  C.  &  P.  176. 

«  (.lartwriaht  v.  On-en,  S  Vea.  405  ;  2  I*acli,  C.  C,  (tth  ed,)  852. 

■  2  &iat,  P.  C.  6S5;  Tyler's  Case,  Breesf,  227  ;  State  o.  Ferguson,  2  McMullsn,  502. 

*  Uilburne's  Case,  1  Lewiu,  251  ;  Rex  v.  Lpj^h.  2  H^ast,  P.  C.  6U4;  I'eupit  s.  Amlt^ 
son,  14  Johns.  294.  Tbe  rule  of  the  Roman  civil  law  substantially  agrees  with  what  ia 
stated  in  the  text,  "  (Jui  alienum  quid  jacEUs.  tucri  faciendi  eawn  suatulit  furti 
obstringitnr,  sive  suit  ciu'ua  sit,  sivi^  iguoravil ;  nihil  enim  ad  furtntn  luinuendnm  facit, 
quod  cujus  sit  i^oret.  Quod  ni  dominna  id  di-relinquit,  fnrtuni  non  flt  ejus,  etianiM 
ego  Turandi  anmtuin  hahucro  ;  nee  enim  rnrtum  lit,  nisi  sit  cni  iiat ;  iu  pro|>ositD 
autPW  unlli  fit ;  ^uippe  cum  jjlaceat  Siiliini  et  Cassii  sententia  existimnntium,  atatim 
Dostrain  eB^«  deflinero  rem,  qnani  derettni|Uiinus.  Sed  si  non  luit  derelktnm,  piitavit 
tanien  derelictum  fnrti  nun  tt-iivtur.  Se<l  si  ne(|nH  fuit,  nei|ue  ]>utavit,  jnofiis  tamrn 
tulit,  non  ut  lueretur,  acd  reilditurus  ei  cnjua  fuit,  non  tenetur  furti."  Dig.  lib,  47, 
tit.  2,  1.  43,  §S  4-7. 

»  Iti'X  V.  I*igh,  2  East,  P.  C.  fl94:  Peopln  e.  HcGarrpn,  17  Wend.  460.  In  Begiiiar. 
RUfy,  17  Jar.  189, 14  Eng.  Law  k  Eq.  544,  the  rale  wa«  thus  atntftl  by  Pollock,  C.  B. : 

(M  Th.'  m- 
flve  Iven  lo»t 
bat  tliey  were  taken  feloniously.     Hunt 
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§  160.  Intent  A  feloQiotia  intent  may  also  be  proved  by  evi- 
dence that  the  goods  were  obtained  from  the  owner  by  stratagem, 
artifice,  or  fraud.  But  here  an  important  diBtinctioii  is  to  be 
observed  between  the  crime  of  larceny,  and  that  of  obtaining 
goods  by  false  pretences.  For  supposing  that  the  fraudulent 
means  used  by  the  prisoner  to  obtain  possesaion  of  the  goods  were 
the  xame  in  two  separate  cases,  but  in  the  one  case  the  owner 
intended  to  part  with  his  property  absolutely,  and  to  convey  it  to 
the  prisoner,  but  in  the  other  he  intended  only  to  part  with  the 
temporary  possession  for  a  limited  and  specific  purpose,  retaining 
the  ownership  in  himself ;  the  latter  case  alone  would  amount  to 
the  crime  of  larceny,  the  former  constituting  only  the  offence  of 
obtaining  goods  by  f(d»e  pretences,  (a)  Thus,  obtaining  a  loan 
of  silver  money,  in  exchange  for  gold  coins  to  be  sent  to  the 
lender  immediately,  but  which  the  prisoner  had  not,  and  did  not 
intend  to  procure  and  send,  was  held  no  felony,  but  a  mis- 
demeanor ; '  and  so  it  was  held,  where  the  prisoner  obtained  the 
loan  of  money  by  means  of  a  letter  written  by  himself  in  the 
uanae  of  anotlier  person  known  to  the  lender.^  (&)     But  where 

"  If  tb«  original  po^esaion  be  rightfal,  Euhsequent  misappraprintion  doea  not  make  jc  a 
felonj;  bat  if  theori)^nal  (lossessiou  be  wrongful,  though  UQt  frlonious,  diid  tbeo,  animo 
fiirandi,  he  dispoBPH  of  the  chattel,  it  is  larceny."  In  the  cose  before  him,  the  prisontr 
fiad  ij{iioHHitly  driven  utf  tbe  prosecutor's  Unib  with  hia  own  flock,  but  afterwards 
feloDiousEy  sold  it ;  and  his  conviction  was  held  right. 

>  Kei  V.  Colenian,  2  East,  P.  C.  ST2  ;  1  Leach,  C.  C.  (4th  ed.)  836,  n.  And  see 
Uowrey  v.  Walsh,  S  Cowrn,  238. 

*  Ilex  V.  Atkinson,  2  East,  P.  C.  673.  So,  where  the  defendant  obtained  goods  of 
a  trndi^iuan  liy  means  of  a  forged  order  from  a  customer.  Gegina  v.  Adams,  1  Deni- 
•ou.  C.  C.  38. 

«.  Com.,  13  Gratt.  (Va.)  767.  A  proaecu-  it  was  held  that  the  bill  of  sale,  \mder 
tor  found  a  check,  and,  being  unable  to  which  the  prisoner  claimed,  being  procured 
lead,  nhoweil  it  ta  the  prisoner.  The  from  a  weak.mindi^  old  woman,  under 
prisoner  told  him  it  was  only  au  old  check  his  care  and  protection,  by  false  and  fraud- 
of  tbe  Kuyal  British  Bank  and  kept  it  He  ulent  representations,  without  any  con- 
afterwards  aiade  excuvis  for  not  giviiig  it  aideratiou  and  under  pretence  of  protecting 
ap  to  the  prosecutor,  withholding  it  from  the  proiierty  for  her  benefit,  was  compe- 
him  in  the  hopes  of  getting  the  regard  tent  evidence  to  ahon  tbe  ^irisoner's  origi- 
that  might  be  olTered  for  it.  It  was  held  nal  felonious  intent,  and,  lu  pursuance  of 
that  these  ^u  did  not  show  such  a  tak-  such  intent,  depriving  the  owner  of  the 
ing  as  was  neceaaarv  to  constitute  larceuy.  property  constituted  the  offence  of  larceny, 
E^.  IF.  Gardner,  0  Con,  C.  C.  253.  A  See  also  Com.  o.  Eichelberger,  119  Pa.  St 
l«ily  wishing  to  get  a  railway  ticket,  find-  2Q1, 

ing  a  crowd  at  the  pay  place  at  the  station,  {b)  A  question   has  been  made  whether 

lakeil  the  prisoner,  who  was  nearer  in  to  one  who   obtains  money  by  offering  coun- 

the  pay  place,  to  get  a  ticket  for  her,  and  terfeit  money  in  exchance  for  it,  or  who 

luuided  him  a  sovereign  to  piy  for  it.     He  is  given  a  lai^r  bank-bill,  in  payment  for 

took  the  aorereign,  inteinling  [o  steal  It,  an  article,  than  its  price,  with  the  expecta- 

and,  instead    of  getting   the   ticket,    ran  tion  that  the  over]>lus  will  be  letumed  as 

away.     Held,   that  he  was  guilty  of  lar-  change,  but  kee]>K  the  bill,  and  does  not 

cenv  at  common  law.      Heg.  u.  Thompson,  give  hack  tho  cbanpi-,           ■      ■       ■ 
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the  goods  were  obtained  from  the  owner's  servant,  the  prisoner 
falsely  pretending  that  he  was  the  person  to  whom  the  servant  was 
directed  to  deliver  them,  it  was  held  to  be  larceny.'  (a)  For  in 
the  two  former  cases,  the  owner  intended  to  part  witli  his  money ; 
but  in  the  latter  case,  the  taking  from  the  servant  was  tortious, 
he  havhig  only  the  caje  and  custody  of  the  goods  for  a  special 
purpose.  The  rule  is  the  same,  where  goods  are  fraudulently 
taken  away  during  the  pendency  of  a  sale,  but  before  it  is  com- 
pleted by  delivery  ; '  or  where  they  are  obtained  under  the  guise  of 
receiving  them  in  pledge;*  (ft)  the  owner,  in  these  cases,  not 
intending,  at  the  time,  to  devest  himself  of  all  legal  title  to  the 
goods,  but  the  prisoner  iutending  to  deprive  him  of  that  title. 

§  161.  Ownerahip.  As  every  larceny  includes  a  trespass,  which 
involves  a  violation  of  another's  possession,  it  is  essential  for  tlie 
prosecutor  to  prove  that  the  goods  were  the  property  of  the  person 
named*  (c)  as  the  owner,  and  were  taken  from  his  potaettion.  (d) 

■  Rex  V.  WilkinB,  2  Enst,  P.  C.  673. 

"  Hex  V.  Sharuless,  1  Lvacb,  C.  C.  (4th  «d.)  108  ;  2  EMt  P.  C.  B75.  And  9«e 
Rex  V.  AiklBS,  1  l-aich,  C.  C.  («h  ed.)  330. 

'  Rei  V.  Patch,  1  Irf««h,  C.  C.  (4th  ed.)  273  ;  2  East,  P.  C.  678  ;  Rex  t.  Moore, 
I  Leauh,  C.  C.  (4tb  fd.)  3S4 ;  Bei  e,  WatBon,  2  l.eacb,  C.  C.  (4th  ed.)  730  :  2  East, 
P.  C.  679,  680.  Sve  also  Regina  v.  Johneou,  2  DvuisuD,  C.  C.  310  ;  14  Eug.  Law  ft 
Eq.  570. 

*  If  it  appear  that  tbfl  owiiet  is  koown  hy  two  names,  iu  differently,  as,  for  example, 

gives  clian^  only  for  a  smallerbill,  isguilty  the  owner  of  the  property  in  the  goods  » 
of  larceny.     The  objeution  in  eaeh   ease       -  .  ■    -^  ■  ■  .    . 

has  been  made  that  the  party  defraiidud  „ 

intenUwi  to  part  with  the  property  abso-  guilty  of  larceny.     Stat«  v  ._,  __ 

lutely  and  convey  it  to  the  accused,  and  Miiiu.  66,  the  leading  i»»e  in  England  of 

theiefon;  the  crime  caTinot  be   held  to  bo  Reg.    v.    MiJdleton,    12    Coi,    C.  C.   260 

larceny.      The  better   opinion,   however,  and  417. 

seems  to  lie  tliat  the  owner  of  the  hill  in-  (a)  Keg.  e.  Robins,  29  Eng.  Lstt  A  Eq. 

tendeil  to  part  with  the  property  only  con-  644;   6   L'os,  C.  C.  420  :   Com.  t,  Wild>^ 

ditiiinaliv,  the  condition   bdiig  that  the  5  Omy  (Mius.},  S3  ;   People  v,  Juuksun, 

proper  uliange  is  retiimeil  to  him,  or  that  3  Pnrker,  C.  R.  500. 
the  nioni'V  which  ho  gets  in  return  is  fien-  (6)  See  also  Stat«  r.  Wnbwn,  41  S.  H, 

nine.     The  condition  not  being  fulfilled,  E33 ;  Stats  v.  Humphn-y,  32  Vt.  66B. 
the  intention  ie  not  to  part  with  the  prop-  (e)  liut  a  charge  for  laiveny  eontain- 

erty  at  all,   an<l  the  crime    is   therefore  ing  diTem  counts,  and  iu  each  slating  a 

larceny.     Thus  it  has  been  held  that  when  diliereut  owner  of  the  proiwrtv,  is  good  ; 

one  hnndeil  a  ;SI0O   hill,    mistaking  it  for  tlia  averment  of  oonershin    hi-ing  Imt  a 

810,  in  payment  for  an  article  whicli  coat  part  of  the  mode  of  destriliing  tliu  prop. 

82,  and  the  person  to  whom  it  was  given,  erty.     People  *.   Connor,   17    Cal.    361. 

knowing  it  to  be  a  (100  bill,  gave  bock  The  interest  of   mortgat^  of   personal 

but  $8  in  change,  and  kept  the  bill,  he  property,    entitleil   lo   tlie    i>0Bses3iiii],  is 

was  guilty  of  larceny.  State  »■  Willianigon,  sufiicient  to  support  an    indictment    for 

1  Hoiiat  C.  (,'.  (Del)  156.     To  the  same  larceny.      State  v.  Quick,  10  Iowa,  451. 

effect,  Bailey  ».  State,  58  Ahi.  414  ;  Com.  In  People  v.  Stone,  18  Cal.  369,  it  is  hrld 

V.  Ilnrry,  121  Mast.  325.     So,  it  bas  been  that  a  man  may  steal  his  own  property, 

lield  that  a  delivery  of  a  chattel  with  the  if.  by  taking  it,  it  is  his  intent  to  charge  a 

iinilerHtunding  that  a  $5  bill  shouiit   be  bailee  with  it. 
given  in  payment  therefor,  does  not  devest         (i)  The    owner  of  a  watch  placed  it 
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The  property  may  be  either  general  or  special,  and  the  possessioc 
may  be  actual  or  constructive  ;  proof  of  either  of  these  being  euffi- 
cieat  to  aupport  this  part  of  the  indictment.  For  the  general 
ownership  of  goods  draws  after  it  the  legal  possession,  though 
tliey  were  in  the  actual  custody  of  a  servant  or  agent;  and  tlio 
lawful  possession,  with  a  quali&ed  property  ae  bailee  or  agent,'  is 
sufficient  proof  of  ownership,  against  a  wrong-doer.'  But  it  must 
appear  that  the  goods  were  stolen  from  the  prosecutor ;  and  if  he, 
being  a  witness,  cannot  swear  to  the  loss  of  the  articles  alleged  to 
have  been  stolen  from  him,  the  prisoner  must  be  acquitted.^  And 
if  they  were  stolen  by  a  person  unknown,  but  after  a  lapse  of  time 
were  found  in  the  possession  of  the  prisoner,  who  gave  a  rea»on- 
abU  and  probable  account  of  the  manner  in  which  he  came  by 
them,  it  will  be  incumbent  on  the  prosecutor  to  negative  this 
explanation.*  (a) 

Eliscbeih  and  Betsey,  the  indicEmeiit  vill  be  proved,  tbougii  only  one  of  the  names  be 
fitated  therein.  State  v.  Godet,  7  Ired.  210.  Bat  an  indictment  for  stealing  tbe  goods 
of  A  is  not  supported  by  evidence  that  they  were  the  goods  of  A  A  B,  who  were  part- 
ners, even  tbougb  they  were  in  A'a  actual  poBsesnion.  State  v.  Hogg,  3  Blockf.  326  ; 
L'omnioiiweiilth  v.  Trimmer,  1  Mass.  476.  If  the  property  is  allegL'J  to  be  in  A  B, 
and  it  18  proved  to  be  in  A  B,  junior,  it  is  sufficient.  State  v.  Gnuit,  22  Me.  Ij]  ; 
tuprti,  i  2i, 

>  And  although  the  goods  have  in  fact  been  parted  with  by  the  baUee.  but  under  a 
mistake,  as  hia  speciu]  property  in  them  is  not  thereby  devested,  if  a  larceny  of  them 
be  then  committed,  they  may  still  be  laid  to  be  the  property  of  the  bailee.  Regiiia 
«.  Vincent,  2  Deiiison,  C.  C.  4H4  ;  9  Eng.  Law  &  Kq.  548  ;  S  C,  &  K.  248. 

•  3  Emt,  P.  C.  654  ;  1  Hawk.  P.  C.  0.  33.  §§  2,  3.  Hence  the  jf^neral  owner 
may  be  guilty  of  larceny,  by  stealing  his  own  gowlj  io  the  possession  of  his  agpnt  or 
bailee,  with  intent  to  charee  the  latter  with  the  value.  3  East,  P.  C.  6.58  ;  Palmer's 
Case,  10  Wend.  165  ;  Wilkiuson'a  Case,  Ruas.  &  Ry.  470. 

•  Regiua  V.  Drrdge,  1  Cox,  C.  C.  236.  In  Regina  v.  Burton,  S  Coi,  C.  C.  263, 
21  Eng.  Law  &  Kq.  dfil,  the  prisotier  was  found  coming  out  of  a  warehouse,  whire  a 
Urg^  qnautity  of  pepper  was  ke]it,  with  pepper  of  a  similar  quality  in  hia  possission. 
He  had  no  right  to  lie  in  the  warehouse,  and,  on  being  discovered,  said,  "  J  hop  you 
will  not  be  lunl  with  me,"  and  took  sonie  pepper  out  of  his  pocket  and  threw  it  u]ion 
the  ground.  Tliei-e  wai  no  evidence  of  any  prpper  liaviiig  been  missed  from  the 
bulk.  It  was  held,  that  there  was  sufBcient  evidence  to  go  to  the  jury  of  the  eorpu) 
tUiicti.  Jervis,  C.  J.,  said  :  "  It  could  not  have  beeu  intended  to  lay  down  a  piinct|ile  in 
Begins  v.  I>redge ;  "  and  Uaule,  J.,  in  pointing  out  the  distinction  between  tliat  com-  and 
the  case  at  bar,  said  ;  "There  the  prisoner  was  in  a  shop,  where  ho  might  lawfully  be  ; 
here  he  was  where  he'ought  not  to  be.  The  boy,  in  thai  case,  kept  to  the  projieity  ; 
the  man,  in  this,  abandoned  it  and  threw  it  down.  In  this  case  the  man  admitted  tie 
bad  lione  something  wrong." 

•  Regina  tr.  Crowhurst,  1  Car.  &  Kir.  870  ;  Hall's  Case,  1  Cox,  C.  C.  231  ;  Slati, 
«.  Fnrlong,  19  Me,  225.  And  aoe  2  East,  P.  U.  666,  657  ;  aiiym,  §  S2  ;  Regina  o. 
Cooper,  3  C.  &  E.  313. 

«4th  a  watchmaker  for  repairs.     Another  trick  is  an  appeal  to  the  lenses.      Cor, 

]ieraon  fraudulently  induced  the  latter  to  Seij.,  Dep.   Asst.  Judge,  in  Reg.  v.   Had- 

KDil  it  to  the  owner  by  mail,  and  then  by  clilfe,  13  Cox,   C.  C.   474  ;  s.  c.  rcporti-d 

fraud  obtaiued  it  from  ttie  postmaster  of  and  cuuimendcd   in   12   Cox,  C,  C   20H. 

the  plnce  to  which  it  was  sent     Held,  that  It  is  not  sufficient  to  allege  that  the  goods 

he    was    rightfully   convicted    of    liirceny  stolen  were  the   projierty   of  the   eatnte  of 

from  the  owner.      Rrg.    r.   Kay,  1   Dears,  a  ilecensed   person.       People   o.    Hall,    19 

A,    Bell,   231.     A  falKe  pretence  is  a  lie  Cal.  425. 

told  or  acted  to  influence  the  mind.     A  (n)  But  see  also   Reg.   e.   Wilson,    1 
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§  162.  Bame  aubjeot.  If  the  goodt  are  in  the  hands  of  a  bailee 
of  the  owuer,  and  the  bailee  fraudulently  applies  them  to  his  own 
UBC  during  the  continuance  of  the  bailment,  this  is  not  larceny, 
because  here  was  no  technical  trespass,  the  possession  of  the 
bailee  being  lawful  and  exclusive,  as  against  the  general  owner. 
But  to  constitute  larceny  in  such  a  case,  it  is  incumbent  on  the 
prosecutor  to  show  that  the  contract  of  bailment  was  already  ter- 
minated, either  by  lapse  of  time  or  other  circumstances.  Ordina- 
rily, the  bailment,  prima  facie,  is  proved  by  the  prisoner,  by  evideuco 
that  the  goods  were  legally  in  his  possession  at  the  time  of  the 
unlawful  appropriation  charged.  This  proof  may  be  rebutted,  1st, 
by  showing  that  the  prisoner,  though  he  had  the  custody  of  the 
goods,  was  a  mere  servant  of  the  owner,  having  no  special  property 
therein,  and  being  under  no  special  contract  respecting  them  ;  but 
his  possession  being  that  of  his  master ;  as,  where  a  butler  has 
charge  of  his  master's  plate,  or  a  servant  is  sent  on  an  errand 
with  his  master's  horse,  or  goods,  or  money,  or  receives  goods  or 
money  for  liis  master  from  aqother  person,  which  he  fraudulently 
applies  to  his  own  use  ;  this  is  larceny. ^  (a)  Or,  2dly,  it  may  be 
rebutted  by  showing  that  the  prisoner  originally  obtained  the  pos- 
session of  the  goods  with  a  felonious  intent,  by  fraud  and  deceit, 
or  by  threats  or  duress  ;  as,  it  he  hired  a  horse,  under  pretence  of 
a  journey,  but  with  intent,  at  the  time,  to  concert  him  to  his  own 
use ;  or  the  like.^    In  such  cases  it  must  appear  that  the  owner 

1  2  East.  V.  C.  504-570 ;  1  Hale,  P.  C.  608.  687,  688  ;  UniWJ  States  v.  CIsw. 
4  Wash,  700  ;  Cora inon wealth  V.  BroWn,  4  Mass.  580,  586  ;  Statu  i.  Self,  1  Bay,  242  ; 
People  t>.  Cull,  1  Denio,  ISO;  2  Kuss.  on  Crimes,  153-166;  Regiiia  c.  Haywsrd.  I 
Car.  iL  Kir.  618  ;  Ke){iiia  v.  Goode.  Car.  &  M.  582  ;  K<^na  o.  Beaman,  Id.  595  ;  Ke- 
oiun  «.  Jones,  IJ.  611  ;  Rex  v.  M'Naniee,  1  Moody,  C.  C.  -tBS  ;  RegEna  o.  Watts,  14 
Jnr.  870  ;  1  En;(.  l»v  &  Ea.  658  ;  Eei  «.  Spear,  2  Leach,  G.  C.  (4th  ed.)  825  ; 
2  Unas,  on  Crimea,  155,  153  ;  Regiiia  v.  Hawkius,  1  Denisun,  C.  C.  584  ;  14  Jur. 
G13  ;  1  Eus.  Iaw  &  Vii\.   S47  ;  Kex  v.   M'Namoe.  uii  lupra,  has  beeu  duubteiL     See 
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h  K.  038  ;  Temple  &  Mew,  C.  C,  213. 


r,  2  Eaal,  P.  C.  6iJ5  ;  Bex  v.  Charlewood,  U.  689  ;  Rei  o.  Semplp, 
lil.  691  J  1  Leach,  C.  C.  {4th  ed.)  420  ;  Starkie'a  Case,  7  Leiab,  762  ;  J.  Ki-ly.  82  ; 
Bluiit's  Case,  4  Leigh,  689  ;  State  v.  Oonnaii,  2  N.  &  McC.  90 ;  Bank's  Case,  1tii.<4. 
k.  Kv.  441  ;  R«gina  o.  Brooks,  8  C.  &  P.  29i  ;  Regins  v.  Thristle,  2  C.  A  K.  842 ; 
Itejiina  v.  Brooks,  u^t  aapra,  ia  ovetTuled  ;  Regina  v.  Janson,  4  Cux,  C.  C.  S2. 

Dears.  &B^11,  157.     Other  goods  maybe  ing  of  other  property   IssntScicntly  de. 

proved  to  h:ive  been  taken   at  the  same  8r-rltK\l,  aa  a  cin:nnidtaii<:e  attending  the 

time,  a[id  fotiud  with   thoae  describi'd  in  oS'unce.       Hagkina    n.    People,    16   N.    V. 

the  indii:tmcnt,   in  the  defendant's   pos-  344. 

aesjion ;  and  such  pfloAi  may  be  exhibited  (n)  The  landlord   of  a  hotel  offeml  k 

to  the  jury,  and  taken  by  them  to  their  gun  to  a  gueet  to  go  out  shooting.     The 

tooiQ.     Com.  V.   liil^,  14  GraylMnaa.),  giinit  accepted  the  ofTer  and  went  out,  and 

373.     So,  where  there  h  a  autScient  d<-  did  not  return  with  tlio  enn,  but  ilispoaod 

scription   o[   property  to   conetitnte    the  of  it  for  his  own  as"",    Hrlri,  to  he  larceny. 

ofTence,  evidence  may  be  given  of  the  tak-  Bicliarda  v.  Can:.,  13  Gratt  (Vh.)  SOS. 
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had  no  intention  to  part  with  his  ultimate  title  or  property  in  the 
^ods,  but  only  to  part  with  the  posseesion  ;  for  if  lie  was  induced 
by  fraud  to  sell  the  goods,  the  prisoner,  as  we  have  seen,  is  only 
guilty  of  a  misdemeanor.'  Or,  Sdly,  tlie  evidence  of  bailment  may 
be  rebutted  by  proof  tliat  the  contract  had  bten  determined  by  the 
wrongful  act  of  the  bailee,  previous  to  the  act  of  larceny.  A 
familiar  illustration  of  tltis  point  is  where  a  carrier  breaks  open  a 
box  or  package  entrusted  to  him.  Hero  the  breaVing  open  of  the 
bos  is  an  act  clearly  and  unequivocally  evincing  his  determination 
and  repudiation  of  the  bailment,  and  his  custody  of  the  goods 
becomes  thereby  in  law  the  possession  of  the  owner  ;  after  which, 
his  conversion  of  part  or  all  of  the  goods  to  his  own  use  is  a 
felonious  caption  and'  asportation  of  the  goods  of  another,  vhich 
constitutes  the  crime  oE  larceny.  If  he  sells  the  entire  package, 
in  its  original  state,  without  any  other  act,  though  the  privity  of 
contract  is  thereby  determined,  yet  here  is  no  caption  and  asporta- 
tion of  that  whicli  at  the  time  was  the  entire  property  of  another, 
but  only  a  breach  of  trust."    And  where  several  articles  constitute 

>  Stipra,  ;s  1,  ISO.  And  eee  Eei  o.  Robwn,  Buw.  4  By.  413  ;  Kpi  v.  "WilliRms, 
6  C.  4  F.  390  ;  H.-giiia  v.  Wilsou,  fl  C.  &  P.  Ill  ;  Kirgina  t.  Bodway,  9  C.  &  P.  7E*. 

'  Thf  distinctiuu  between  the  two  uaaea  is  clear,  Ihongh  exceedingly  rcUned  ;  mid 
]a  well  eijiUiiied  W  Mr.  Starkic.  "The  distinction,"  he  obscrvra,  "  nliicli  luta  coii- 
st&ully  been  recognla'J,  although  its  Houiidiiesa  hns  Ix-en  doubted,  swma  to  In-  s  nat- 
ural iitid  nn-essary  conseiiueiicv  of  the  sinijile  priot'lide  upon  whiuh  this  brunch  of  the 
law  rests  ;  and  although  it  may,  at  iii'st  Mght,  appear  soDiewbat  i)araduxi('a!  and  nn- 
reawiiiable  that  a  niaii  aliunld  be  leaa  guilty  jti  stealing  the  whole  than  in  Btealing  a 
]>«rt,  yet  sni-h  a  distiiietton  will  apjiear  to  tie  well  warranted,  when  it  is  eoiisldrred  Low 
necesaary  it  ia  to  jirestrve  th«  limits  which  sepnratc  the  offence  of  larceny  f'TUi  a  mere 
breach  of  tnut,  aa  clear  and  definite  aa  the  near  and  proximate  natures  of  thebc  odi'nceB 
will  permit ;  and  that  the  diatjuction  reaulte  from  a  strict  a}iplicatuin  of  the  ralea 
which  JialinguisJi  those  oflenci^  If  the  carrier  were  guilty  of  felony  in  Belling  the 
whole  package,  so  would  every  other  bailee  or  trustee,  and  the  offence  of  larceny  would 
be  conrounded  with  that  of  a  mere  breach  of  trust,  and  indeflnitely  enteuded.  On 
the  other  hand,  in  taking  [lart  of  the  goods  after  he  has  determined  tlie  privitj-  of 
contract,  the  case  cornea  within  the  simple  detinition  uf  larceny,  Tor  there  is  a  fclonioua 
caption  ami  asportation  of  the  goods  of  another,  which  atauda  totollv  clear  of  any 
bailment.  It  is  true  that  tlie  sale  and  delivery  of  the  whole  packa^je  by  the  carrier, 
being  inconsUtent  with  the  objeitt  of  the  lialliiienf,  drtcmiines  tlir  privity  of  contiiiul ; 
bat  then  the  'incstion  anj«s,  what  caption  and  asjiortatiou  constitute  the  larceny,  for 
these  nn  in  alt  cases  essential  to  the  offence.  A  mere  intention  on  the  part  of  the  car- 
rier to  convert  the  goods,  imaccompaiiied  by  any  overt  act,  whereby  he  disaflirniB  the 
contract,  is  insufficient ;  and  the  act  of  conveniion  itself,  auch  as  the  delivery  of  the 
whole  of  the  entire  package  to  a  purchaser,  is  in.sufficieiit,  bi'cause  it  is  merely  contcm- 
poraneoua  with  the  eitinclion  of  the  privity  of  contract,  which  is  not  determined,  ex- 
cept  by  the  nonversion  itself;  but  if  the  package  bo  firat  Iwken,  and  bj-  that  overt 
act  the  contract  he  determinei),  a  aubieiioent  caption  anil  aspoi-tation,  eithei'  of  part,  or, 
as  it  (perns,  of  the  whole  of  tho  goods,  is  a  complete  larceny  witliin  the  delinilioii,  im- 
■Brcte'l  by  any  bailment.  Thia  distinction  is  eijdained  by  Lord  Halo  iii>on  (he  priu- 
ciple  above  statol.  1  Hale,  P.  C.  60i,  605  ;  2  East,  P.  C.  697.  Kelyiipe.  U.  J., 
explains  it  upon  the  ground  of  a  pregtimeil  previous  felonious  intention  on  the  )iart  of 
the  CArricT,  when  he  hnt  took  the  goods ;  but  this  ia  not  satisfactoiy,  ftince  the  sama 
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the  subject  of  an  entire  contract  of  bailment,  such  eib  bags  of 
wheat,  to  be  kept  in  a  warehouse ; '  barilla  or  com,  to  he  ground  ;* 
several  packages,  or  a  quantity  of  staves,  to  be  carried  ;'  or  gar- 
ments to  be  sold,* — the  abstraction  of  one  of  the  parcels,  or 
articles,  or  a  portion  of  the  bulk,  and  converting  it  to  the  use  of 
the  bailee,  has  been  held  to  amount  to  a  breaking  of  bulk,  suffi- 
cieut  to  terminate  the  bailment,  and  to  constitute  larceny.*  Or, 
4thly,  the  evidence  of  bailment  may  be  rebutted  by  proof  that  the 
contract  had  previously  been  terminated  by  performance,  according 
to  the  intent  of  the  parties ;  as,  where  goods,  sent  by  a  carrier, 
had  reached  their  place  of  destination,  and  been  there  delivered  ; 
hut  afterwards  were  stolen  by  the  carrier.'  But  it  is  to  be  noted, 
that  proof  of  the  delivery,  or  that  the  bailee  had  parted  with  the 
posscsaiou,  is  material ;  for  if  goods  are  borrowed  or  hired  for  a 
special  purpose,  as,  for  example,  a  horse  to  go  to  a  particular 
place,  and  after  that  purpose  is  accomplished,  and  before  the 
goods  are  returned  to  the  owner,  the  hirer,  or  borrower,  upon  a 
new  and  not  an  origiual  intention,  fraudulently  converts  them  to 
his  own  use,  this  is  held  not  to  amount  to  the  crime  of  larceny." 

§  163.  F«rE9  natures.  By  the  common  law,  neither  wild  animala 
unreclaimed  and  unconfincd,  nor  things  annexed  to  or  savoring  of 
the  realty  and  unsevered,  could  be  the  subject  of  larceny.  If  the 
animal  were  already  dead,  or  reclaimed,  or  captured  aud  confined, 

presuinptioa  would  B.riss  tchen  tlie  rarrier  diaposed  of  the  whole  of  the  packnge."  2 
Swvk.  Evid.  4th  Am.  ed.  "838,  n.  (,c).  Aud  see  1  Hale.  P.  C.  604.  505,  ;  2  East, 
P.  C.  asi,  eS5,  693,  094,  607.  698  ;  Kex  e.  hm\n,  Russ.  &  Ry.  337  ;  2  Bubs,  on 
Climes,  Su,  Sth  (Eu^.)  ed.  13a  ;  Kex  v.  Mndox,  Ross.  &  Ry.  92  ;  Chesdle  v.  Biiell. 
e  Ohio,  «7  ;  Ran  v.  Joubb,  7  C.  ft  P.  161  ;  Regina  v.  Jenkins,  9  C.  &  P.  38  ;  Regin* 
V.  Cornish,  6  Cox.  C.  C.  43?.   («) 

>  Braaier's  Ca*.  Bnta.  ft  Ry.  C.  C.  337. 

*  Coinmonwenlth  n.  .fames,  1  Pick.  375  ;  1  Roll.  Abr.  73. 

*  CatnmaDH'eitlth  v.  Bronn,  4  Mass,  680  ;  Dame  v.  Bnldwln,  8  Masa.  613  ;  Itex  e. 
Howell,  7  C,  &  P.  325.  So  ia  the  law  of  Scotland,  Alison's  Crim.  Uw  of  Scotland, 
p.  252. 

*  [tj>gina  V.  Foyser,  2  Denison,  C.  C.  233  ;  6  Cox,  C.  C.  211  ;  4  Eng.  Law  tp 
Eq.  666. 

s  The  Romnn  law  proceeded  on  a  similar  principle.  "  Si  rem  apnd  to  depositam, 
fiirti  facienili  caiun  contrectavens,  desina  possiderc."  Dig.  lib.  42,  tit.  2,  I.  3,  JI8. 
8:hi  ace.  Hejiina  v.  Poyser.  2  Denison,  C.  C.  233  ;  6  Cox.  C.  C.  241  ;  4  Eng.  Law  ft 
i;  [.  565  ;  3  Chitty.  Crim.  Law,  020  ;  2  Whart.  Crim.  Law,  7th  ed.  3  1862. 

*  1  Hale,  P.  C.  604.  605. 

'  Rex  ».  Banks,  Riiss.  ft  Ry.  441,  overmling  Rex  d.  Chfirlewood,  2  East,  P.  C. 
690,  1  Leacli,  V..  C.  {4tli  e<l.)  409.  as  to  this  point.  And  see  2  Row.  on  Crimes,  56, 
67,  Sth  (£ng.)  ed.  134, 136  ;  Region  v.  Tbristle,  2  C.  ft  K.  841 

[n]  State  r..  Fsirclough,  20  Coon.   47.  a  larper  aomher  pinned   in    his    churRe, 

In   Xichols  v.    People.   17  N.  Y.  114,  il  inight   be  convirted   of  Inrceny.      Deoio 

was  held  that  a  cnmer,  who  had  conviTted  and  Comstock,  JJ.,  dissenting. 
to  hia  own  use  aeverel  pigs  of  lion  out  of 
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it  should  be  bo  alleged  in  the  iDdictment ;  for  if  the  allegation  be 
general  for  stealing  such  an  animal,  which  is  iinown  to  be  ferm 
natura,  it  will  be  presumed  to  have^beeu  alive  and  at  large ;  and 
evidence  of  the  stealing  a  dead  or  tamed  animal  will  not  support 
the  indictment.'  (a)  And  in  regard  to  things  once  part  of  Ihe 
realty,  it  must  be  proved  that  they  were  severed  before  the  act  of 
larceny  waa  committed  upon  them.  If  the  severance  and  aspor- 
tation were  one  continued  act  of  the  prisoner,  it  is  only  a  treft- 
pasB ;  hut  if  the  severance  were  the  act  of  another  person,  or  if, 
after  a  severance  by  the  prisoner,  any  interval  of  time  clapsedi 
after  which  he  returned  and  took  the  article  away,  the  severance 
and  asportation  being  two  distinct  acts,  it  is  larceny.^  (i) 

>  Rongh'B  Cage,  2  Ewt,  P.  C.  607  ;  Edward's  Owe,  Rnss.  &  Ey.  C.  C.  m  ;  Bex  v. 
Htlloway,  7  C.  &  P.  128 ;  Iil.  127.  a.  b.  And  bm  Common  wealth  v.  Chace,  9  Pick. 
15  ;  1  Leading  Crim.  Cases,  66  ;  Rex  v.  Brooka,  <  C.  &  P.  131  ;  1  nank.  P.  C.  c.  33, 
C  26,  p.  1**  :  Kegina  v.  ChimfoT,  6  Cox,  C.  C.  867  ;  1  Leading  Crini.  Cases,  64  ;  S 
Eng.  Law  ft  Eq^  S9S  ;  2  Denimn,  C.  C.  861  ;  Reg.  v.  HoiceU,  2  Denison,  C.  C.  862, 
D. ;  1  Leading  Crim.  Cases,  69,  n. 

'  Hale,  P.  C.  EIO  ;  2  East,  P.  C.  687  ;  Lee  o.  Sisdon,  7  Tnnnt  IflJ,  per  Gibba, 
C.  J.  The  Roman  law  does  Dot  seem  to  mx^ite  this  distinction,  but  adjudges  the 
HCt  of  severance  and  asportation  to  be  theft  id  both  cases.  "  Eorum  quee  da  fundo 
tollantnr,  ntpiita  arborum,  vel  lapidiim,  vel  arena,  vel  fructnum,  qnoa  quia  fraudandi 
animo  decerpait,  fnrti  agi  posse  nulla  dubitatio  eat. "    Dig.  Kb.  il,  tit.  2,  L  25,  §  2. 

(a)  It  baa  been  beld  that  a  dog  is  not  117.     And  the  indictment  need  sot  aver 

the  BDbjnct  of  larceny.    State  e.  Holder,  81  that  they  bad  been  gatbered,  or  were  in  tbe 

N.  C.  627  ;  Btate  v.   Lvnius,  26  Ohio  St.  actual  poEHesBion  of  the  prosecutor.     Ibid. 

400  ;  Peojile  e.  Caiupbell,  4  Park.  (X.Y. )  Babbita  and  grouse  become  property  of  the 

C.E.386.   Fish,  ODleascaptured,  or  insome  owners  of  the  soil  upon  vhicli  they  are 

way  reiiuced  into  the  poseession  of  some  killed  by  the  owners.      But  if  poachera 

one  are  not  the  subjects  of  lareenT.      State  kill  them,  put  them  Hivay,  nnd  leare  them 

V.   Krider,  78  N.   C.  4S1.      Peafowls  are  for  a  while,  and  then  return  to  take  them, 

aulqeeta  of  larceny.      An  indictment  fo^  this  is  no  krceny.     12  fox,  C.  t'.  69, 
stealing  any  animal,  which  does  not  state  (b)  In    general,    statutory  provleions 

whether  it  is  dead  or  alive,  is  not  snp-  hare  been  made  in  most  States  to  cover 

ported  by  evidence  that  it  was  dead  when  the  case  of  felonioas  taking  and  ssporta- 

Ktoloi  ;  even  if  it  is  an  animal  which  has  tion   of   things  annexed    lo    the    realty. 

tha    same    appellation    whether    clead    or  Harberger  t>.  9tat«,  4  Tex.  App.  26. 
■live.     Com.  f.  Beanian,  8  Gray  (Mass.),  Where,  however,  the  coriimrin-law  mle 

497.      Oysters  planted  in  a  bed,  and  not  prevails,  auch  taking  is  not  larceny.     Bell 

DktnTally  gmvmg  there,  ere  suhjects   of  v.  State,  4  Baxt.  (TeBU.)  426. 
larcaay.    State  e.  Tavlor.  8  Datch.fN.J.l 
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LIBEL. 

§  164.  DafinltioiL  The  difficulty  of  defining  this  offence  at 
coinmoii  law  has  often  been  felt  and  acknowledged.  Lord  Lynd- 
hurst  thought  it  hardly  possible  to  define  it;  observing  that  any 
definition  he  had  ever  seen  was  faulty,  and  wanting  in  the  requi- 
sites of  a  logical  definition,  either  in  its  vagueness  and  generality, 
or  ill  its  omission  of  essential  particulars.'  Yet  all  text-writers 
on  this  subject  have  undertaken  to  define,  or  at  least  to  describe 
it,  and  this  with  a  degree  of  precision  probably  sufficient  for  all 
practical  purposes.  According  to  Russell,  and  to  the  authorities 
to  wliich  he  refers,  the  crime  of  Libel  and  Indictable  Slander  is 
committed  by  the  publication  of  writings  blaspheming  the  Su- 
preme Being;  or  turning  the  doctrines  of  the  Christian  religion 
into  contempt  and  ridicule  ;  or  tending,  by  their  immodesty,  to 
corrupt  the  mind,  and  to  destroy  the  love  of  decency,  morality, 
and  good  order ;  or  wantonly  to  defame  or  indecorously  to  calum- 
niate the  economy,  order,  and  constitution  of  things  which  make 
up  the  general  system  of  the  law  and  government  of  the  country ; 
to  degrade  the  administration  of  government  or  of  justice ;  or  to 
cnuse  animosities  between  our  own  and  any  foreign  government,  by 
personal  abuse  of  its  sovereign,  its  ambassadors,  or  other  public 
ministers ;  and  by  malicious  defamations,  expressed  in  printing  or 
writing,  or  by  signs  or  pictures,  tending  either  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  tlie  reputation  of  one  who  is  living,  and 
thereby  to  expose  him  to  public  hatred,  contempt,  and  ridicule.' 


'  See  his  teatimonT  Iwfora  the  Lnrda'  Commitlfe,  in  Cookp  on  DeffimBtion,  App.  No. 
2,  p.  482.  Mr.  Hnniilton  venlurtd  to  define  it  us  "a  ci-nsorioiia  or  riiliculing  wrilinfti 
piolure,  or  sign,  made  with  a  miBchiavoiia  and  n]a.Ucious  intent  ton-ardfl  goremmpnl, 
inaKistratea,  or  individual*."    Jtrgiumdo,  in  People  v.  Croswell,  S  Johns.  Cas.  337,  351. 


la  sub3«[iiently  approved  by  the  court,  as  a  definition  "  drawn  with  the  n 

KBciaion."     See  Steels  o.  Soutliwitt,  B  Johns.  215  ;  Coi  "      '  ~     " 

r.  Starkio,  in  mora  Kanaral  terms,  define*  the  offence  m 


B  Johns.  215  ;  Cooper  o.  Greeley,  1  Den 


imblioition  of  that  which  immediately  tends  toproduc _ _  . 

snciety."     But  this  comprehensive  definition  he  afterwards  expands  i „.,.    .^ 

si-ccles  of  this  crime,  which  he  describes  with  sufficient  particularity.    See  2  Stark,  on 
Slaiider,  p.  129. 

'  3  RitF<a.  on  Cnmei,  5th  (Enj;.)  ed.  177.     And  see  SUrk.  on  Slander,  3d  ed.  pp. 
677-621  ;  Cooke  on  Defamation,  pp.  6B-80  ;  Holt  on  LibeU,  pp.  74-249  ;  2  Kent, 


Camm.  16-2S. 
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This  descriptive  catalogue  embraces  all  the  several  species  of 
tliia  offence  which  are  indictable  at  comraon  law  ;  nil  of  which,  it 
is  believed,  are  indictable  in  the  United  States,  eitlicr  at  common 
law  or  hy  virtue  of  particular  statutes. 

§  166.  Same  aDbjaot.  In  several  of  the  United  States  this 
offence,  in  its  more  restricted  acceptation,  as  committed  against 
an  indindual,  has  been  defined  by  atatute.  Thus,  in  Maine,  it  is 
enacted,  that  "  a  libel  shall  be  construed  to  be  the  malicious  de- 
famation of  a  person,  made  public  cither  by  any  printing,  writing, 
sigii,  picture,  representation,  or  effigy,  tending  to  provoke  him  to 
wrath,  or  expose  him  to  public  hatred,  contempt,  or  ridicule,  or 
to  deprive  him  of  the  benefits  of  public  confidence  and  social  in- 
tercourse ;  or  any  malicious  defamation,  made  public  as  aforesaid, 
designed  to  blacken  and  vilify  the  memory  of  one  that  ia  dead, 
and  tending  to  scandalize  or  provoke  his  surviving  relatives  or 
friends." '  Definitions  of  the  like  import  are  found  in  i!ie  statute- 
books  of  some  other  States;'  and  would  douhtlesa  be  recognized 
in  all,  as  expressive  of  the  law  of  tlie  land ;  the  common  law,  in 
regard  to  what  constitutes  a  libel,  being  adopted  in  all  the  States, 
except  BO  far  as  it  may  have  been  altered  by  statutes  or  constitu> 
tional  provisions .8 

§  166.  Indiotment.  The  indictment  for  this  offence  sets  forth 
the  libellous  writing  or  act;  the  malicious  intent;  its  object,  or 
the  perton  whom  it  was  designed  to  disgrace  or  injure ;  the  pub' 
lieation  of  the  writing,  with  proper  innuendoet,  referring  the  libel- 
lous matter  to  its  alleged  object ;  and  the  place  of  publication. 
The  place,  however,  is  not  necessary  to  be  proved,  except  so  far  as 
it  is  essential  to  the  jurisdiction,  and  where  it  is  locally  descrip- 
tive of  the  offence.* 

§  167.  Written  RDd  printed  libel*.  In  the  Case  of  a  written  or 
printed  Hbel,  tlie  proof  must  agree  with  the  indictment  in  every 

>  See  Ue.  Bat.  Statu.  1S7T,  c.  129.  i  1. 

*  Sacb,  m  BuUtance.  trathe  deBtiiCiuns  in  Iowa,  Rev.  Code  of  1S60,  S  <007  ;  Arkaa- 
m».  Digest  of  StaU.  1874,  S  1640  ;  Georgia,  Coda,  1882,  g  2974  ;  Culilornia,  Stat. 
1860,  c.  98,  j  120  ;  I  Hitt  Code,  f  Sl)46  ;  IlliiioiB  E«v.  3taXs.  3880,  p.  S83,  f  177. 

*  CommonweBltb  n.  ChapmaD,  1 3  Met  68  ;  Dexter  v.  Spear,  4  Matmn,  1 15  ;  White 
0.  Kichola,  S  How.  S.  C.  2eS,  2ei  i  Com moti wealth  v.  Ck;<p.  4Mna!i.  163.  168  ;  Usher 
V.  Srrerancr,  20  Me.  B  ;  HiUbouae  v.  Dunning,  6  Conn.  SBl  ;  Steele  v.  Southwick, 
V  Johns.  214  ;  Colby  e.  Reynoldv  8  Vt.  489  ;  McCorkle  v.  Bintig,  6  Binn,  840  ;  State 
«.  Farley,  4  McCotil,  817  ;  Torrance  v.  Hurst,  Walker,  403  ;  Armentrout  o.  Moramla, 
8  Blackf.  42fl;  NowbniUKb  c.  Cnrry,  Wright,  47;  Taylor  e.  Georgia,  4  Ga.  14; 
Slate  r.  White,  0  Ired.  418 ;  7  Iml.  ISO  ;  Bobbins  o.  Treariway,  2  J.  J.  Harsh.  GIO ; 
1  Eent,  Comm.  Uct  24,  p.  620  (7tli  ed.) ;  StaU  «;  Henderson,  1  fiich.  179. 

*  Supra,  1 13 ;  iif/Va,  )  I7S. 
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particular  essential  to  the  identity,  bucIi  aa  dates,  names  of  per- 
sons, and  tlie  precise  words  used, —  a  variance  in  any  of  these 
particulars  being  fatal.' (a)  But  a  literal  variance  alone  is  not 
fatal  where  the  omission  or  addition  of  a  letter  does  not  make  it 
a  different  word.'  Thus,  "undertood,"  for  "understood,"' "rei- 
cevd,"  for  "received,"*  and  the  like,  are  immaterial  variances; 
and  a  diversity  in  the  spelling  of  a  name  is  not  material,  where  it 
is  idem  sonans,  as,  "  Segrave,"  for  "  Se^rave."  *  This  rule  ap- 
plies more  strictly  to  cases  where  the  libellous  writing  is  set  forth 
in  hcEc  verba,  as  it  ought  always  to  be,  where  it  is  in  the  power  of 
the  prosecutor,^  But  where  the  paper  ia  in  tlie  prisoner's  exclu- 
sive possession,  or  has  been 'destroyed  by  him,  and  perhaps  in 
some  other  cases,  where  its  production  is  out  of  tlie  power  of  the 
prosecutor  (in  all  which  cases  it  should  be  so  stated  in  the  indict 
ment),  inasmuch  as  it  may  be  sufficient  to  state  the  purport  or 
substance  of  tlie  libel,  secondary  evidence  may  be  received  of  its 
contents." 

§  168.  Proof  of  niBlios.  In  the  proof  of  malice,  it  is  not  neces 
sary,  in  the  opening  of  the  case  on  the  part  of  the  government,  to 
adduce  any  particular  evidence  to  this  point,  where  the  publica- 
tion or  corpus  delicti,  as  charged,  is  in  itself  defamatory ;  for  in 
such  cases  the  law  infers  malice,  unless  something  is  drawn  from 
the  circumstances  attending  it  to  rebut  that  inference.'  ('*)     But 

1  See  ait&,  rol.  1.  gg  56.  GS,  S5  et  ttq.  ;  S  Riisi.  on  Crimes,  Sth  (Enj;.)  ed.  218. 
'  Reftinft  p.  Drskr,  2  Sulk.  660,  jier  I'ciwers,  J.,  Rnproveii,  as  "  the  tnie  distinction," 
pet  Ld.  Jlansfielii,  Cowp.  230  ;  State  0.  B«an,  19  Vt.  630  ;  Stste  o.  Weaver,  13  Ired. 


•  Rei  V.  Beanh,  Cowp.  22B. 

»  Kpi  v.  Hart.  2  East,  P.  C.  977  ;  1  Leaeb,  0.  G.  (4th   ed.)  US. 

•  Williams  e.  Ogle,  2  St™.  889. 

•  Common  wealth  v.  Wright,  1  Cush.  it  ;  1  Leading  Grim.  Cases,  2Bfi ;  Wright  ». 
Clements,  3  B.  &  Aid.  G03  ;  1  [.eailinK  Ciim.  Cases,  812. 

'  Common n-ealth  v.  Houghton,  8  Mssa.  107,  HO  ;  Statf  e,  Bonney,  34  Me.  22.S  ; 
People  D.  Kingslpy,  2  Cowen,  5^2.  And  see  United  States  v.  Britton,  2  Hason,  464, 
437,  468  ;  Johiiaoii  v.  Hndxon,  7  Ad.  Ic  El.  233,  n. 

«  Rei  0.  Creevey,  1  M.  &  9.  273,  282  ;  Eei  t>.  Lord  Abingdon,  1  Esp.  226 ;  Jon« 
0.  Stevens,  11  Prii^e,  235  ;  White  c.  Xichols,  3  How.  S.  C.  281.  Malire,  in  this  con- 
nection, does  not  nenesmiily  impW  personal  ill.nill.  Comtuonvealth  v.  Bonner,  9 
Met.  410  ;  Commonwealth  u.  Sni'Iliiig,  16  Pick.  840. 

(a)  Com.  V.  Hannan,  2  Gray  (Mass.),  newspaper  dated  NoTetnber   19.    Miter, 

289.     But  ir  the  indictment  does  not  set  if  it  had  been  alleged  to  have  been  pub- 

forth  th«  whole  of  the   librlloiin   iustni-  liahed  In   a   newspaper   dited   the    Slat 

ment,  as  il  need  not,  ]>roof  of  the  reuiain-  Com.  d.  Vamrj,  10  Cush.  (Mass. )  402. 

der  will  not  ronstitute  a  variance,  unless  (b)  Other  libelloas  publications  vT   a 

the  efTect  of  the  remainder  is  Ui  vary  the  similar   character,  agninsl  the  same  pt>r- 

roeaning  o(  the  part  set   forth,  lb.     An  son,  are  evideoT'e  of  intent,   but  noi   of 

indictrnent  alleging  that  d>'f''ndant  pnb-  publiration.     Com.    v.    Harmon,    »ujrm ; 

n.»,~i  .  iik„i  ..„  v.„. — i-.,oi  ™.„u..„,.,,.  §.Btp  p    ni^pg_  39  (.nn„_  458      Sejnio:H'. 

a  J.,  oonira,  ks  to  last  point. 
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-wtiere  ihe  iuteot  it  equivocal,  or  the  act  complained  of  is  oot 
plaidj  and  of  ita^  defamatorj',  some  subetaiitive  evidence  of 
malice  should  be  offered.'  Such  evidence  is  also  necesMj-y  on  the 
pu-t  of  the  proeecution,  where  the  defence  set  up  to  Uie  chai^  of 
a  libellous  pablicAtioD  is,  that  it  was  privileged.'  If  the  communi- 
cation was  of  a  class  absolutely  priviLeged,  luoof  of  actual  malioe 
is  inadmisBible,  as  it  constitutes  no  aoswer  or  bar  to  the  privi* 

1  etnart  V,  LoveU,  S  Stark.  M.    See,  as  to  tke  prooT  of  malice,  ante,  vol.  ii.  §  41S. 

■  White  V.  Nichols,  3  ilon-.  8.  C.  283.  lu  thU  caiw,  pTirile<ied  communiratiaiu 
were  dUtributed,  by  Mr.  JuBtice  Duiiel,  into  four  dasaea  :  "  I.  Whenever  the  author 
«nd  publisher  of  the  alleged  aUoder  uMai  m  the  bena  fldt  diachu^  of  a  ^nblic  or 
mivatp  duty,  legal  or  moral ;  or  in  the  proseeution  of  luiH  own  nghta  or  iBtereat*. 
For  eiucple,  irords  spoken  tu  coiitldeiii.-e  and  fiiendship,  as  a  caution  ;  or  a  letter  writ- 
.ten  confitfeDtially  to  persona  who  employed  A  as  a  eoliettnr,  eooTeyii^  chaises  injoriinu 
to  hia  proreasional  character  in  the  management  of  certain  cooeenis  which  they  had  en- 
tnwtcd  to  him,  and  in  whiob  tbe  wHter  oT  the  letter  wn  also  intoreated.  S.  .^j 
thing  said  or  written  by  a  maaler  in  giving  the  character  of  a  servant  who  has  beea  !■ 
his  employment.  3.  Words  used  in  the  course  of  a  legKl  or  jndicial  proceeding,  bow- 
*iTar  hard  the;  jnaj  bear  npM)  the  party  of  wkom  they  are  x«e<L  4.  Fublieotioos  doly 
B»de  in  the  ordinary  mode  of  pnrliameBljiry  p^oceedin0^  as  a  petition  printed  and 
delivered  to  tlie  membera  of  a  committee  appointed  by  t£e  Hoose  of  Commons  to  bear 
•ndezamiiie  xrievaaeea."  Ibid.  The  learned  judge,  in  ^liTeriug  the  opinion  of  the 
court,  conaluded  the  first  part  of  hia  elaborate  investigation  with  the  following  com- 

Cebrasive  statement  of  its  resnlta  :  "  The  inreatigatioQ  baa  co«dncted  Us  to  the  fol- 
wliig   conelneLons,  which  we    pro|ioUDd  as  the  law  applicable    thereto  :     1.  That 
evei7  publication,  either  by  wiiliug,  printing,  or  pictures,  which  charges  upon  or  im- 

Cites  to  aay  person  that  wbich  naidats  torn  liable  to  pusiahnent,  or  tthii^  is  olcn" 
ted  to  make  him  iuramoDa^  or  odioas,  or  ridicukna,  is  prima  fadt  a.  libel,  and 
impliet  malice  in  the  antlior  and  putlisher  towards  the  penon  concerning  whom  suck 
nibUcatian  is  madei.  Proof  ef  malice,  Uieiefon^  in  the  eeses  just  described,  can  nevar 
be  required  of  the  party  cumplaining,  beyond  the  proof  of  the  publication  itself; 
JDStificattoD,  excuse,  or  extonuatiiHi,  if  either  can  be  ahown,  must  proceed  from  the 
defendant.  2.  That  the  description  of  cB«ea  recognized  as  privileged  cammusicKtioii^ 
muHt  be  nnderstood  as  exceptions  to  this  rule,  and  as  being  founded  upon  some  appa- 
rently  recognized  obligation  or  motive,  leenl,  moral,  or  jtocial,  which  may  fairly  bo  sre- 
Eomed  to  I^ve  led  to  the  publication,  and  therefore,  prima  faeit,  relieves  it  from  Uiat 
joBt  implication  from  which  the  genwal  rule  of  the  Uw  is  deduced.  The  rule  of  evi- 
d«nce  aa  to  such  cases  is  accordingly  so  far  changed  as  to  impose  it  on  the  jilaintiO'  to 
remove  those  prcanmptionB  flowing  from  the  seeming  obligations  and  situations  of  the 
parties,  and  to  reqoin  of  Kf'"  to  bring  home  to  the  defendant  the  existence  of  malice 
aa  the  true  motive  of  his  conduct.  Beyond  this  extent  no  preaumption  can  be  per- 
mitted to  opemto,  much  less  be  made  to  sanctify  the  indulgence  of  malice,  however 
wicked,  howerar  express,  under  the  protection  of  legal  forms.  We  conclude,  then, 
that  malice  may  be  prtrved,  though  alleged  to  have  existed  in  the  proceedings  before 
S  oonrt,  or  lesialative  body,  or  say  other  tribunal  or  authority,  although  ench  court, 
l^slative  body,  or  Other  tribunal  may  have  been  the  appropriate  authority  for  rodrcss- 
■iiK  the  grievance  represented  to  it ;  and  that  proof  of  exprfse  malice  in  any  written 

Clication,  petition,  or  proce^ing,  addressed  to  such  tribunal,  will  render  that  pub- 
liOB,  petition,  or  proceeding,  libeUous  in  its  character,  and  actionable,  and  wiM 
■nlject  the  author  and  publisher  thereof  to  all  the  cooseijuences  of  libel.  And  we 
think  that,  in  every  case  of  a  proceeding  like  those  JDSt  ennmerated,  falsehood  and 


(a)  Fanuworth   «.    Storis,    5     Cush.     Oassett  v. 
(Maas.1  412  ;  Sheckell  v.  Jnckson,  10  Id.    Davison  v 
2S  ;  Barrows  s.  Bell,  7  Qnf  (Ifua.),  301;    2ie. 
Tan  Wyck  «.  Atpinwall,  17  N.  T.  ISO  j 
TOU  III.  — 18 
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Isge.'  Such  IB  the  case  of  matter  necessarily  published  in  the  due 
discharge  of  official  or  public  duty.  But  where  the  publication  is 
only  prima  facie  privileged,  aa  in  tlie  case  of  a  character  given  of 
a  servant,  or  of  advice  confidentially  given,  or  the  like,  the  de- 
fence of  privilege  may  be  rebutted  by  proof  of  actual  malice.* 
Thus,  it  may  be  shown,  that  the  same  communication  was  volun- 
tarily made  by  the  defendant  on  other  occasions,  when  it  was  not 
called  for;  or  that  he  has  at  other  and  subsequent  times  pub- 
lished other  libellous  matter  relating  to  the  same  subject,  or  other 
copies  of  the  same  libel.'  Other  publications,  also,  contained  in 
the  same  paper,  and  relating  to  the  same  libel,  or  expressly  re- 
ferred to  in  the  writing  set  forth  in  the  indictment  and  explana- 
tory of  its  meaning,  may  be  read  in  evidence,  they  being  in  the 
nature  of  parts  of  the  rea  geata,  and  showing  the  real  meaning  and 
intent  of  the  party .^ 

§  169.  Pnbiioation.  Though  the  indictment  for  a  libel  in  writ- 
ing or  print  should  charge  the  defendant  with  having  eompoted, 
tmtten,  prir^d,  and  puhlUked  it,  yet  it  is  not  necessary  to  prove 
all  these ;  for  it  is  not  perfectly  clear  that  it  is  legally  criminal  to 
compose  and  write  libellous  matter  if  it  be  not  published ;'  and  it 
is  well  settled  that  the  chaise  will  be  supported  by  proof  of  the 
publication  alone,^  (e>)  this  being  of  the  essence  of  the  offence. 
Publication  consists  in  communicating  the  defamatory  matter  to 
the  mind  of  another,  whether  it  be  privately  to  the  party  injured 
alone,  with  intont  to  provoke  him  to  a  breach  of  the  peace,'  or  to 

1  Cooke  on  DefaEaatioii,  p,  118. 

*  Suida  v.  Robinsan,  12  S.  &  M.  701. 

■  Rogers  v.  Clifton,  3  B.  &  P.  S87  ;  Bronu^^  n.  Proiser,  4  E  ftC.  247,  256  ;  Stout 
tt.  Lovetl,  2  Stark.  B3  ;  Chubb  v.  Weetley,  fl  C.  &  P.  13S  ;  Ficcerty  t.  Tipper,  2  Compb. 
72  ;  Thomu  v.  Croenell,  7  Johns.  231,  270 ;  Kez  v.  Fearce,  1  Peoke  Cu.  <  5  ;  Plunkett 
e.  Cobbett,  S  Esp.  130. 

*  Rax  t>,  Lambert,  S  C&mpb.  SBS  ;  Cook  o.  Enghea,  By.  &  U.  112 ;  Bex  v.  Skuer, 
6  C.  *  P.  218. 

'  la  Rex  a.  Pun?,  G  Mod.  163.  167,  it  wu  held  that  the  makinf;  of  a  libel  wan  an 
offence,  thouBb  it  never  be  pablLshed.  In  Bex  v.  Burdett,  i  B.  b.  Aid.  9G,  Lord  Ten- 
terden,  and  Holroyd,  J.,  were  of  opinion  that  the  writiag  of  B  libel,  witJi  intent  to 
defame,  was  of  itself  a  misdemeanor  ;  thougb  the  latter  seemed  to  la;  atrees  on  the  fact 
of  a  subsequent  publication,  aa  evidence  ofthe  intent.  Best,  J.,  said  nothing  on  this 
point,  as  it  was  not  nei^asarv  io  the  judgment ;  and  Bayley,  J.,  after  stating  it, 
obserred  tjiat  the  caae  seemed  hardly  ripe  for  discussing  that  question.  See  also 
S  Ruse,  on  Crimes,  Sth  (Eng.)  ed.  211  ;  Stark,  on  Slander,  Sdsd.  Bel;  1  Hawk.  P.  C. 
c  7S,  S  11 ;  Roscoo,  Crim,  Evid.  7th  (Am.)  ed.  672. 

*  Rex  tp.  Hnnt,  2  Campb.  6S3  ;  Rai  t..  WUlianu,  Id.  616. 

^  1  Hawk.  P.  C.  c.  73,  ill;  t  Russ.  on  Crimea,  Gth  (Eng.)  «d.  206,  21S  ;  SUte  «. 
Avery,  7  Cotm.  367,  2^9  ;  Rex  v.  Wegener,  2  Stork.  215 ;  Hodgea  «.  Stat^  6  Bnmpb. 
112, 

(a)  Com.  V.  HoTgsn,  107  Umi.  1». 
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others,  with  intent  to  injure  the  individual  in  question,  or  to  per- 
petrate more  extensive  mischief.  And,  generally  speaking,  all 
persons  who  knowingly  participate  in  the  act  of  publication  are 
equally  liable  to  prosecution  for  this  offence. 

§  170.  Sama  Bubjaot.  It  will  be  sufficient,  therefore,  in  proof 
of  pvhlieatioh,  to  show  that  the  defendant  wrote  the  libel  which  is 
found  in  another's  possession,  until  this  fact  is  otherwise  ac- 
counted for;i  and  if  a  letter  containing  a  libel  have  a  post-mark 
upon  it,  and  the  seal  be  broken,  this  \%  prima  fade  evidence  of  its 
publication.^  If  the  libel  be  in  a  newspaper,  the  act  of  printing  it, 
if  not  otherwise  explained  by  circumstances,'  delivering  a  copy  te 
the  proper  officer  at  the  stamp-office,*  and  payment  te  the  stamp- 
officer  for  the  duties  on  the  advertisements  in  the  same  paper,' 
have  each  been  held  sufficient  evidence  of  publication.  Proof  that 
the  printed  libel  was  sold  in  the  shop  of  the  defendant,  though  it 
were  without  his  actual  knowledge,  the  sale  being  by  a  servant,  in 
bis  absence,  is  sufficient  evidence  of  publication  by  the  master, 
unless  he  can  rebut  it  by  proof  that  the  sale  was' not  in  the  ordi- 
nary course  of  the  servant's  employment,  and  that  the  book  was 
clandestinely  brought  iute  the  shop  and  sold,  or  that  the  sale  was 
contrary  to  his  express  orders,  and  that  some  deceit  or  surprise 
was  practised  upon  him ;  or  that  he  was  absent  under  such  cir- 
cumstances as  utterly  negatived  any  presumption  or  privity  or 
connivance  on  his  part ;  as,  for  example,  if  he  were  in  prison,  te 
which  his  servants  could  have  no  access,  or  the  like.*  In  these 
cases,  the  agency  of  the  servant  may  be  proved  by  evidence  of  his 
general  employment  in  that  department  of  the  defendant's  busi- 
ness ;  but  where  tlie  act  of  publication,  whether  by  sale,  or  by 
writing  and  sending  a  letter,  was  done  by  another  not  thus  gener- 
ally employed,  the  agency  must  be  particularly  proved.^ 

§  171.  Buns  lubjeot  AdmiMion.  If  the  evidence  of  publication 
be  on  admiision  of  the  defendant  that  he  was  the  author  of  the 

»  ReiF.  Btare,  1  Ld,  ftiym.  *H;  Lamb's  Case,  9  Co.  59  ;  Reginac  Lovott,  B  C.  fc 
P.  482. 

I  Shipley  s.  Todhnnter,  7  C.  &  P.  680 ;  Wamao  r.  Waireii,  1  C.  M.  &  R.  2G0.  And 
■ee  ttjiU,  vol.  i.  g  to. 

*  Baldwin  e.  ElphinstoDe,  2  W.  BL  10S8. 

*  Rei  V.  Amphlit,  1  B.  &  C.  SG. 

*  Cook  e.  Ward,  8  Btng.  108. 

*  AiOe,  vol.  i.  g  88,  and  obiwb  there  cited ;  Holt  on  Libels,  2ea-2eS ;  WoodraU'B 
Case,  1  Hawk.  P.  C.  c.  73,  %  10,  n.  ;  2  Stark,  on  Slander,  30^4  ;  Rex  v.  Almon,  S 
Barr.  2686 ;  1  Leadinc  Crim.  Cases.  241  ;  Commonwealth  d.  Nichols,  10  Met.  2Ge ) 
ConunonweBlth  v.  Bnckinghnm.  2  Wheeler,  C,  C.  108  ;  Thacher's  Crim.  Caaea,  29. 

'  Hudiag  V.  Orwtiiug,  8  Taunt.  42 ;  ante,  vol.  it  tit.  Agency,  §g  64,  6G. 
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libel,  "eiTors  oi  the  ptrees  and  some  eiosJl  TBfiations  excepted,*' 
the  burden  of  proof  is  on  the  defendaat  to  sboir  that  liere  were 
material  varianoee.'  He  who  proeuree  another  to  publish  a  libel 
is  guilty  himself  of  the  publicatioa,  ojid  jbe  who  dis^rses  a  libej 
is  ahso  guilty  of  the  puhlication,  though  he  did  not  kapw  its  eon- 
tents.  The  apparent  seTerity  of  thia  rule,  and  cf  that  wMch  ren- 
ders the  owner  of  a  shop  reaponaible  as  the  publi^er  pf  Ijbele 
sold  therein  without  hiB  knowledge,  is  juetified,  on  Uie  wsore  of 
high  public  expediency^  or  aecesaity,  to  prevent  the  circulation  <^ 
defamatory  -writings,  which,  otberwiee,  might  he  dispersed  vitii 
impunity.^ 

§  172.  Bam*  anblapt  Evidence  that  the  defesdaat  diotsted  tkf 
libel  to  (mother,  or  communicated  it  T:erbally  to  him,mth  a  view  to 
ita  publieation,  is  also  sufficient  to  ohai^  him  wiUi  the  publication. 
Thus,  where  the  defendant,  meeting  the  reporter  iot  one  of  the 
public  prints,  communicated  to  him  the  defamatory  mattor^  saying 
that  "  it  would  make  a  good  case  for  a  newspaper ; "  and  accom- 
panied him  to  an  adjacent  taveni,  where  a  m(»«  detuled  aeooont 

1  Rat  V.  Hall,  1  Stra.  lie. 

»  1  Hawk.  P.  C.  c.  7S,  g  10  ;  1  Busa.  on  Crimes,  260,  281,  Thla  rale  ia  now  modi- 
fied in  England,  tlie  defeDdant  being  permitted  by  St«L  4  i  7  Vict  c.  Sit  S  7,  to  jnore 
that  llie  publication  waa  made  witliout  Jiia  antliorit;,  conaent,  or  knowledge,  and  did 
not  arise  from  his  want  of  due  care  or  caurion.  (a) 

{a)  Under  the  English  statute,  it  hat  heJbastliasentnvtadtoaiiotlMt."    Indwt 

been  held  that  the  genaral  authority  giren  case  the  defendant  waa  proved  to  be  the 

by  the  proprietoFS  of  a  oevapaper  to  the  publisher  of  the  uew^papo'  in  vhioh  the 

editors  or  editor,  allowine  them  or  him  the  libel  was  printed,  and  he  offered  to  prove 

management  uttd  oversight  of  the  paper,  is  thsit  he  had  never  aaen  the  Libel  nor  was 

not,  per  k,  evidence  that  the  proprietors  Bvs.re  of   its    publication,   until    it   w«a 

iiad  authorized  or  conxented  to  tbepubll-  pointed  out  to  him  after  ita  pnblicatiun, 

cation  of  the  libel  within  the  nnsmnff  of  by  a  third  person  ;  hut  this  offer  was  itv 

the  statute.     Beg.  v.  Holbrook,  L.  R.  8  .jeoted  in  the  Superior  Coart  and  the  nil- 

Q.  B.  Div.  60.  ing  su9t«.LQed  in  the  Supreme  Court,  on 

In    Com.  V.  Morgan,  107  Uasa.   199,  the  ground  that  the  offer  did  not  go  far 

the   coQTt  recognizes  the   justlcB  of  this  enough  to  rebut  the  presumption  ofKiiilt 

rule,  which  is    enacted   by  the   English  arising  from  the  pablicatiou  of  the  libel  ; 

statute,  and  says:   "The  nde  thus  made  the  fsets  offered  might  be  true,  and  yet  be 

(lositive  law  in  in  strict  accordance  with  conaiatent  with  the  fact  that  the  conduct 

those    just     principles   which    oaght   to  of  the  newspaper  was  under  his  actual  di- 

limit  cnmiual  liability  for  the  acta  of  an-  rection  and  control,  at  a  rime  when  he  waa 

other,  and  whieh  have  been  recogniied  in  neither  absent  from  home  nor  confined  by 

the  deciaiona  of  this  court.     Criminal  re-  sickness,  and  when  hia  want  of  knowledge 

aponsibility  on  tie  part  of  liie  principal  would  neceasarily  imply  criminal  aej^ect 

for  the  act  of  his  agent  or  servant  in  the  to  exercise  proper  care  and  auperviaion 

cooise  of  his  employment,   implies  some  over  the  subordinates  in  hia  employ  ;  oi 

degree   of   moral    guilt,   or    delinqueocj  with  such  information  as  should  nave  pnt 

manifested  cither  %  direct  participation  him  on  inquiry  ;  or  with  the  fact  that  tba 

in  or  assent  to  the   act,  or  by  want  of  general  character  of  the  newspaper  encoor- 

proper  care  and  oversight,  or  other  negli-  aged  publications  of  that  nature, 
gence,  in  reference  to  the  hoaincis  which 
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was  given,  for  tiie  expreas  porpoae  of  inaerting  it  in  the  news- 
pi^>er  with  wiudi,  tbe  rq>orter  wu  connectfid ;  after  whi(^  the 
reporter  drew  up  an.  account  of  the  matter,  which  was  inserted  is 
file  paper ;  this  was  held  sofficient  proof  of  a  publication  by  tlie 
defendant.  Bat  the  newspaper  was  not  admitted  to  be  read  in 
evidence,  nntil  the  paper  written  by  the  reporter  was  produced, 
that  it  might  appear  thait  the  written  and  the  printed  articles  were 
the  some.* 

§  173.  Flmea  of  pnbUeMiMi.  The  puhUeatwn  mast  be  proved 
to  have  been  made  aitMn  the  county  where  the  trial  is  bad.'  If  it 
was  contained  in  a  newspaper  printed  in  another  State,  yet  it  will 
be  sufficient  to  prove  that  it  was  drculated  and  read  within  tiie 
ojnnty.*  If  it  was  written  in  one  county,  and  sent  by  post  to  a 
person  iu  another,  or  its  publication  in  another  coonty  be  other- 
wise consented  to,  tills  is  evidence  of  a  publication  in  the  latter 
eonirty.*  Whether,  if  a  libel  be  written  in  eat  county,  with  intent 
to  publish  it  in  another,  and  it  is  accordingly  ao  published,  this  is 
evidence  sufiicient  to  charge  the  party  in  the  county  in  which  it 
was  written,  is  a  question  which  has  been  much  discussed,  and  at 
length  settled  in  the  affirmative.* 

§  174.  CoUoqniiuiL  The  colloquium  may  be  proved  by  witnesses, 
havii^  knowledge  of  the  parties  and  drcmnstances,  who  there* 
upon  testified  their  belief  that  the  libellous  matter  has  the  refer- 
ence mentioned  in  the  indictment ;  but  it  may  also  be  proved  by 
Other  circnmstances,  such  aa  admissions  by  the  defendant  in  other 
publications,  &e.*  It  is  not  necessary  to  show  that  the  libel  would 
be  understood  by  alT  persons  to  apply  to  the  party  alleged :  it  is 
sufficient  if  it  were  Bo  undei^tood  by  the  witnesses  themselves, 
who  knew  him.  (a)    Bat  they  must  understand  it  so  from  the  libel 

>  AdwD*  0.  KbUj,  Ry.  &  M.  157.     As  U>  publication,  see  further,  aiUe,  vol  it 

•  SRnn.  on  Crime*,  6th  (Eng.)  ed.  219;  Nioholsomi.  Lothrop,  S  Joline.  189. 
»  Commonwealth  t.  Blancfing.  8  Pick.  30*. 

*3Rui».  on  (.•rimei,Slh(En(t.)«<l.  219;  13  St  Tr.  Ml,  832;  Rex  i..  W«l«ii,  1 
Cunpb.  216  ;  Rei  v.  Johnwn,  7  East,  66. 

•  Rei  e.  Buriett,  *  B.  *  Aid.  85,  per  Abbott,  C.  J.,  and  Best  and  Holroyd,  JJ., 
BaTlej.  J..  dutritanU.  ,    .. 

•  3  Stark,  oa  fiUnder,  51  ;  Cbobb  v.  Wratleir,  SC.  ft  F.  13S.  And  see  anle,  roL  U. 
S  41T.     See  Goodrich  «.  DaTia,  11  Met.  473-486. 

(s)  In  order  to  ihow  tlie  defamatory  ing  among  certain  persons,  the  State  Diay 

■nise  of  thp  words,  and  the  mining  o(  the  intindace  aa  witnesses  those  persona  who 

defendant  in  the  ]an|;iM|ie  nsed,  when  it  is  Itnoiv  the  application  of  the  words.     Com. 

ambignoos,  or  coniisUi  of  pxareaaiona  not  o.  Morgan,  107  Mass.  199. 
in  common  om,  bnt  baring  a  known  mean- 
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itself;  for  if  its  application  to  the  party  injured  be  known  or 
understood  only  by  reference  to  other  writinga  for  vhich  the 
defendant  is  not  responsible,  this  will  not  be  sufficient.^ 

§  175.  ZiurasDdoa*.  It  is  sometimes  said  that  the  innuendoei, 
also,  must  be  proved ;  but  this  inaccuracy  arises  from  not  consid- 
ering their  precise  nature  and  office.  In  an  indictment  for  this 
offence,  the  averment  states  all  the  tacts,  deJiori  the  writing,  which 
are  essential  to  the  proper  understanding  of  the  libel  itself ;  the 
colloquium  asserts  that  the  libel  was  written  of  and  concerning 
the  party  injured,  with  reference  to  the  matters  so  averred ;  the 
inmiendo  is  merely  explanatory  of  the  subject-matter  sufficiently 
expressed  before,  and  of  that  only ;  and  as  it  cannot  extend  the 
sense  of  the  words  beyond  their  own  proper  meaning,  it  is  not  the 
subject  of  proof.^  Whether  the  libel  relates  to  the  matters  so 
averred,  is  a  question  of  fact  for  the  jury,' 

§  176.  Trntb  u  ■  dafeco&  Whether,  by  the  common  law,  the 
defendant,  in  an  indictment  for  a  defamatory  libel  on  the  person, 
could  give  the  truth  in  evidence,  in  his  justification,  is  a  question 
which  has  been  much  debated  in  this  country.  By  the  common 
law  as  held  in  England  tlie  truth  of  the  libel  was  not  a  justificai* 
tion ;  but  this  has  been  recently  modified  by  a  statute,  permitting 
the  defendant,  in  an  indictment  or  information  for  a  defamatory 
libel,  in  addition  to  tlie  plea  of  not  guilty,  to  put  in  a  special  plea 
of  the  truth  of  the  matters  charged ;  upon  which  plea  the  truth 
may  be  inquired  into ;  and  if  the  jury  find  the  matter  to  be  true, 
and  that  the  publication  thereof  was  for  the  public  benefit,  it  con- 
stitutes a  good  defence  to  the  prosecution.*  In  several  of  the 
United  States  this  doctrine  of  the  common  law,  though  denied  by 
some  judges,  was  recc^piized  by  the  general  current  of  judicial 
decisions,  as  of  binding  force  in  this  country ;  but  it  has  since 
been  modified  in  some  States,  and  totally  abrc^ted  in  others,  by 
constitutional  or  statutory  provisions ;  so  that  it  is  no  longer  to 
be  admitted  as  a  rule  of  American  law."    On  liie  contrary,  it  will 

>  BouAe  ».  Wsrren.  a  C.  fc  P.  307. 

*  Conimonwrolth  r  Snelliiu,  15  Pick.  S35  ;  R«z  *.  Home,  Cowp.  S8S,  884  ;  Tan 
TechlPH  V.  lloiikins,  G  Johna.  211,  220-223.     And  see  Uaj  *.  Brown,  3  E  ft  C.  113. 

*  lbi.l. 

«  Slflt  6  4  7  Vict,  c  M,  3  6.  See  CookB  on  Defamation,  p.  4B7  ;  md  the  Beport 
of  the  IxinU'  Coiumittef^  vilh  the  eviJeacc  befoR  theta  on  the  subject  oT  libel.  Id. 
pp.  471-St2.  Tlie  uthrr  Gufiliih  atatnt«s  in  mtliantion  and  amendment  c^  the  lair  of 
libel  roav  be  fitntl  at  httye  in  the  mum  mufc,  App.  Ka  1,  pp.  408-407. 

*  3m  Kent,  Coiuni.  1»-J4. 
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now  be  found,  that,  to  an  extent  more  or  less  limited,  aB  will  be 
shown,  the  truth  of  a  defamatory  publication  brings  it  within  the 
class  of  privileged  communications. 

§  177.  Sama  sttbjMt.  Thus,  in  some  of  the  United  States,  it  is 
enacted  that  the  truth  may  be  given  in  evidence,  in  all  criminal 
prosecutions  for  libel.  But  this,  it  is  conceived,  is  to  be'  under- 
stood of  libels  defamatory  of  the  person,  and  not  to  scandalous 
libels  of  a  more  general  character.  And  the  same  construction 
should  probably  be  given  to  all  other  enactments  which  permit 
the  truth  to  be  shown  in  prosecutions  for  this  offence.  In  the 
statutes  of  some  States,  it  is  simply  declared  that  the  truth  may, 
in  those  cases,  be  given  in  evidence ;  ^  in  others,  it  is  said  that  it 
shall  be  a  justification  ;  ^  but  doubtless  the  effect  of  both  expres- 
sions is  the  same.  Again,  it  is  provided  in  the  conttituHong  of 
several  States,  that  the  truth  shall  be  admissible  in  evidence  as  a 
justification,  in  prosecutions  for  those  publications  which  concern 
the  official  conduct  of  men  in  public  office,  or  the  qualifications  of 
candidates  for  public  office,  or,  more  generally,  where  the  matter 
is  proper  for  public  information;'  other  cases,  it  seems,  being 
left  at  common  law,  except  where  it  may  be  otherwise  provided  fay 
statute.  And  other  States  have  provided,  either  in  constitutional 
or  statutory  enactments,  that  the  truth  shall  constitute  a  good 
defence,  in  all  cases,  provided  it  is  found  to  have  been  published 
from  good  motives  and  for  justifiable  ends.*  (a)    It  thus  appears, 

*  See  Connecticnt,  Coast,  art.  I,  g  7  i  ^e^  Jersey,  ReTiaion  1S77,  V.  SSI,  }  21  ; 
HiMOuri,  Const,  art.  13,  j  16  ;  Mississippi,  Rev.  Code,  lari,  {  2707  ;  How.  k  Hat. 
Dig,  lip.  888,  689  ;  GeorgU  Code,  {  6018,  Prince's  Dig,  p.  en  ;  Cobb's  Dig.  vol.  ii. 
p.  812  1  Teiu,  SUt.  Dec.  21,  ISSB,  $  8S  ;  Bartley'a  Dig.  art.  237S,  p.  724  ;  Rev. 
SUt.  1879,  Crim.  Proced.  c.  1,  art  11. 

■  See  Vennont,  Uev.  Stat.  183fi,  c.  2G,  g  68  ;  bat  see  Rev.  Lawa,  1830,  g  1616  ; 
MaijlaQd,  Stat,  1803,  c.  64,  Bev.  Code,  1878,  art.  U,  S  78  ;  North  CaroUn*.  Bev. 
Stat.  1837,  c.  SS,  §  13  ;  TenuesMe,  St<t.  180S,  c.  6,  {  2,  Car.  A  Kicb.  Dig.  p.  480  ; 
Arkacsaa,  Const  art  2,  g  8  ;  Rev.  Stat  1837,  dir.  8,  c.  U,  ait  2,  g  8,  p.  280.  In 
Illinuis,  the  truth  is  a  jastiGcatioD  ia  all  cases,  except  in  libels  tending  to  blacken  the 
metaonr  ot  tbe  dead,  or  to  eipoae  the  nalwal  defects  of  the  liviiig.  Ber.  Stat  184G, 
Ciim.  Code,  g  120. 

■  See  Ohio,  Const,  art  8,  {  6 ;  Indiana,  Const  art  1,  g  10;  Alabama,  Const,  art  0, 
g  14,  Stat  1S07,  Tonlm.  Dig.  tit  17,  c.  1,  g  48  :  Pennsylvania.  Const  art.  8,  g  7  ; 
Eeatncky,  Const  art.  10,  g  8  ;  Delaware,  Const  art.  1,  g  G  i  Arkaneas,  Const  art.  2, 
g  8  ;  Maine,  Const  art;.  1,  g  4  ;  Texas,  Const.  1846,  art  1,  g  8  i  Illinois,  Const  art.  8, 
g  23  ;  Tennessee,  Const  art  11,  g  19. 

•  See  MaasBchusett*,  Bev.  Stat  1838,  o.  183,  g  8.  Pub.  Stat  p.  1201  ;  Nev  Tork. 
Conat  art.  T,  g  8  ;  Rev.  Stat  voL  i.  p.  96,  g  21  ;   Rhode  Island,  Const  art.  1,  |  20 ; 

(n)  Mass.   Pnb.   Stat   o.   214,    g   18,  pnblleation  charged  aa  libeUoaa,  and  snch 

provides  that  tbe  defendant  may  give  in  evidence  shall  he  dramcd  a  sufficient  jtu- 

evidence  in  hia  defence,  npon  the  trial,  tiflcution,  unless    maUciooa   inieotion  ia 

tiw  truth  of  the  matter  eoHtained  in  the  proved. 
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tba^  in  nearly  all  Qie  United  States,  tbe  right  to  gire  the  truth 
in  eridence,  in  crimiaal  prosecutions  iat  libels,  is,  to  a  greater  or 
less  extent,  secured  by  express  lav ;  and  f^obably  vonld  not  nov, 
in  iny  of  them,  be  denied.  It  may  here  be  added,  that,  by  the 
act  of  Congress  of  July  14, 1798,  libels  on  tlie  Government,  or 
Congress,  or  the  Preaident^  were  made  indictaUe  in  the  courts  of 
ihe  United  States,  and  the  truth  was  permitted  to  be  given  in 
evidence,  by  the  defendant,  in  his  justification.  This  act,  thon^ 
of  limited  duration,  lias  been  regarded  as  deciaratory  of  the  sense 
of  Congress,  that  id  proeecatioaa  of  thai  kind  it  was  a  matter  of 
common  ri^bi,  for  the  defendant  to  show  that  the  matter  published 
was  true.^ 

§  178.  Dcfenoft  In  his  d^ence,  it  is  competent  for  the  defend- 
ant to  show  that  he  did  not  partidpate  in  (be  publication  ;  or,  if 
it  was  done  by  his  servant,  that  it  was  against  bis  express  orders, 
or  out  of  the  coarse  of  the  tferrant's  employment,  or  while  the 
master  was  absentr  imder  cirenmstances  rendering  it  physically 
and  morally  impossible  for  him  to  prevent  it ;  or  that  it  was  done 
by  deceiving  and  defrauding  the  master.  Or  he  may  show,  by 
other  passages  in  tbe  some  book  or  newspaper  relating  to  ihe 
matter,  or  referred  to  in  the  libel  itself,  that  the  libel  was  not 
defamatory,  or  criminal,  in  the  aense  imputed  to  it.^  He  may 
also  show  that  the  publication  was  privileged,  as  being  made  in 
the  course  of  his  public  or  social  duty."  Bnt  a  sobaequent  publi- 
cation of  the  same  matter,  when  not  required  by  auch  duty,  as, 
for  example,  the  printing  of  a  speech  delivered  in  a  legislative 
assembly,  or  the  like,  is  not  privileged.*    Whether  tiie  printer  of 

Micfegftn,  Const.  «rt.  1,  J  7 ;  Wigconrin,  Conrt.  art.  1,  S  S  ;  Iowa,  lUv.  Code,  1861. 
art.  2789  ;  Florid*,  Const  art.  I,  5  ]  6,  Thompson's  Dii[.  p.  498  ;  Califoniia,  Const. 
art.  1,  §  9  ;  Stat.  1850,  c.  99,  g  120.  In  Maine,  the  tmth  will  jnatify  any  publication 
ramrecting  public  men,  or  proper  for  public  infonnation,  irremectire  of  the  motiTB  of 
pnblioation  ;  but  to  juatif^  the  publication  of  any  other  lihol,  it  must  be  free  from  any 
eotropt  or  malicious  motive.  Rev.  Stat.  18iO.  c.  185,  9  G  ;  Re».  Stat.  1871,  e.  129, 
j  i.  Iq  Illinois,  it  is  enacted,  that  "in  all  prosecutions  for  a  libel,  the  tnith  thereof 
mtybeoiTen  in  evidence  in  justification,  eiceptlibela  tending  to  Maoten  the  memory  of 
the  dead,  or  eipose  the  TUrtuial  defeeW  of  the  Hrln^."  Her.  Stat  1845,  c.  30,  g  120. 
la  New  Hampshire,  it  is  hdd  as  common  law,  tlrat  if  there  was  a  lairfnl  occasion  for 
tbe  pofalieation,  and  the  matter  published  is  traa,  the  motive  is  immaterial ;  and  that 
though  the  matter  be  not  true,  yet  the  publication  may  be  excused,  by  showing  that  It 
was  macie  on  a  lawful  oecaiion,  npon  pnibeble  cause,  and  from  good  motivea.  Stale 
r.  Bnrnbam,  9  N.  H.  S4. 

1  Bee  Laws  U.  S.  vol.  i.  p.  599  (PeteiVs  ed.) ;  2  Kant,  Conun.  8*. 

*  Eel  V.  Ijimbert,  2  Csmpb.  898. 

■  Supra,  }§  1«7,  17S ;  Goodnow  v.  TapipaD,  1  Ohio,  80. 

*  lUx  «.  Creevey,  1  H.  ft  &  278,  27S  ;  Bex  n  Lod  AbtDgdoo,  1  Esp.  2S0 ; 
Olivet «.  Lord  Benu'nck,  S  Taunt.  4M. 
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Vixt  r.]  UBEL.  sot 

legislative  doeoments,  cootainh^  ofidal  teporte  defamatory-  in 
tb«ir  nature,  could  protect  hlnnelf  tmder  the  allegation  of  privi- 
lege, by  showing  that  he  pi^lished  them  by  order  of  the  legisla- 
ture, is  a  questioD  which  at  one  time  greatly  ^itated  the  Briti^ 
poblic  ;  but  at  length  it  was  settled  that  the  order  of  the  legislar 
tore  was  no  defence  to  an  action  at  Uw.'- 

§  179.  i-w.  TmtA.  Bi^a*  DC  jBry.  The  right  of  the  jury^  in 
crimmal  cases,  and  particnloily  in  trials  for  libel,  has  also  been 
the  mbject  of  moch  diacosBiOD.  It  was  formerly  held,  that,  where 
there  were  no  circumstancea  which  raiaed  a  question  of  justifica- 
tioD  in  point  of  law,  the  jury  were  bound  to  find  the  defendant 
goilty,  if  they  found  the  fact  (^  poblication  and  the  tmth  of  the 
immundoe*  ;  theee  two  matters  of  fact  being  all  which  they  were 
permitted  to  inquire  into.'  In  tiie  United  States,  this  doctrine  is 
not  known  to  have  been  received,  but,  on  the  contrary,  it  has  been 
so  distasteful  as  to  have  occasioned  express  constitutional  and 
statutory  provisions,  to  the  effect  that,  in  all  sach  cases,  the  jury 
may  render  a  general  verdiet  upcm  the  whole  matter  under  the 
issue  of  not  guilty.  The  language  of  the  constitotions  of  some 
States  is,  that  **  the  jury  shall  be  jodgea  of,"  and  in  other  States, 
**  shall  have  the  right  fo  determine,"  the  law  and  the  facts.  In 
many  of  the  constitutions  it  is  provided  that  the  jury  may  do  thia 
"  uider  the  direction  of  the  court,"  '  or,^  "  after  having  received 
the  direction  of  the  court "  *  or,  •*  as  in  other  cases ; "  *  but  in 
other  constitntions  the  provision  is  unqualified.*  Upon  these  pro- 
visions a  further  question  has  been  raised,  whether  the  jury  were 
bound  to  follow  the  directions  of  the  court,  in  matters  of  law,  or 

1  Bb>ckda1e  v.  Hansard,  9  Ad.  fe  El.  1. 

■  See  Rei  ».  De»n  of  St.  Asaph,  3  T.  R.  429-4B2,  n.,  where  the  practice  is  histori- 
Cklly  aUted  and  vindicated  by  Lord  MausGeld.  The  eicttement  Which  grow  ont  of 
this  and  aame  other  cases  Caused  the  passB^  of  the  Statute  of  32  Qeo.  III.  c.  60,  which 
^alara,  that  in  an  indictment  or  information  for  a  libel,  upon  the  issue  of  not  guilty, 
Uk  Juron  may  return  a  general  verdict  Dpon  the  whole  matter,  and  not  upon  the  fact 
of  pnblicstioD  and  the  truth  of  the  innuendoes  aloQe. 

*  Snch  are  the  constitutional  proviaioDB  in  Ohio,  Const  art.  8,  f  9  ;  Indiana,  Const. 
■rL  1.  S  10  ;  Alabama,  Const,  art.  S,  i  14  ;  PetmsylTania,  Const,  art.  9,  §  7  i  Ken- 
tnckj,  Const,  art.  10,  j  8  ;  Connecticut,  Const,  art.  1,  {  7  ;  Miasouri,  Const,  art.  13, 
I  16  ;  Illinois,  Const,  art.  8,  S  23  ;  Tennessee,  Const,  art.  11,  §  19. 

*  See  Maine,  Const,  art.  1,  §  4  ;  Iowa,  Rev.  SUt.  1361,  S  2772. 
»  See  Delaware,  Const,  art  1,  j  6. 

*  See  Arkansas,  Const,  art  2,  |  8  ;  California,  Const  art.  1, 9  9 ;  New  York,  Const 
art.  7,  I  S  ;  Michigan,  Const  art  1,  {  T  ;  Florida,  Const  art  1,  S  15  ;  'Wisconsin, 
Conet  art  1,  S  S  ;  Texas,  Const.  (184G)  art  1,  §  6.  In  thia  last- mentioned  State,  in 
the  Constitntioa  of  ISSfl,  DeclaratJon  of  Ri^^ts,  art  4,  the  words,  "  under  the  direc- 
tion of  the  wort,"  were  added ;  hat  in  the  reviead  Constitution  of  184G,  Uie;  were 
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were  at  liberty^  to  disregard  them,  and  determine  the  law  for 
themselveB.  On  this  point,  the  decisionB  are  not  entirely  uniform ; 
and  Bome  of  them  are  not  perfectly  clear,  from  the  want  of  dis- 
criminating between  the  power  possessed  by  the  jury  to  find  a 
general  verdict,  contrary  to  the  direction  of  the  court  in  a  matter 
of  law,  without  being  accountable  for  so  doing,  and  their  right  bo 
to  do,  without  a  violation  of  their  oath  and  duty.  But  the  weight 
of  opinion  is  vastly  against  the  right  of  the  jury,  in  any  case,  to 
disregard  the  law  as  stated  to  them  by  the  court ;  and,  on  the 
contrary,  is  in  favor  of  their  duty  to  be  governed  by  such  rules  as 
the  court  may  declare  to  be  the  law  of  the  land ;  the  meanii^ 
of  the  constitutional  provisions  being  merely  this,  that  the  jury 
are  the  sole  judges  of  all  the  facts  involved  in  the  issue,  and  of 
the  application  of  the  law  to  the  particular  case.'  (a) 

>  ThU  question  was  7«y  [Oil;  and  a\Ay  coosidered  in  United  States  v.  Battivte, 
Z  Suma.  24S  ;  CDmmonweJth  v.  Porter,  10  Met  2S3  ;  Pieice  v.  State,  IS  N.  H.  6S6  ; 
Uoit«d  States  v.  Morris,  t  Am.  L«w  Jomn.  K.  b.  241  i  in  which  eases  the  otiier 
American  and  the  EnEliah  aathorities  are  reviewed.  Aud  see  antt,  vol.  i.  1  49  ; 
Townsend  v.  State,  2  Blackf.  161  ;  Warren  v.  State,  4  Id.  160  ;  Armstrong  ■;  States 
Id.  2*7  J  Hardy  v.  State,  7  Mo.  607 ;  People  u.  Pine,  2  Barb.  S.  C.  6Sfl. 

e  responsible  for  the  pnblica- 
tion'of  a  libel  by  the  directora,  in  giving 
plain  that  that  qaestion  is  not  sabmitled  instructions  b;  telegraph  to  their  ogeuta  at 
to  tha  jury.  State  v.  Goold,  42  Me.  GOB.  the  different  stations,  that  the  plaintiff's 
It  has  been  considerably  discussed  in  re-  bank  had  stopped  payment.  So  the  cor- 
cent  cases,  how  far  corporations  will  be  poiatioa  will  be  held  respousibla  for  circn- 
held  responsible,  as  such,  for  the  publica-  uting  libellous  matter  m  a  report  of  ita 
tion  of  libels  by  their  directors  or  agents  in  directors,  with  the  acompanyicg  evidenoe, 
the  due  coune  of  the  bnsinessof  thecorpo-  even  when  made  to  the  stoclcholden. 
ration.  It  was  held,  in  Whit&eldc  South  Pblladelphis,  Wilmington,  &  Baltimore 
Eastaro  Railway  Company,  1  Ellis,  B.  &  Railway  Co.  v.  QuigLey,  21  How.  (U.  8.) 
EUia,  lis,  a.  o.  4  Jur.  x.  a.  088,  that  the    202. 
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MAINTENANCE. 

§  180.  MalntaiiMioa.  Cbampeitr-  This  crime  is  said  to  consist 
ID  the  unlawful  taking  iu  hand  or  upholding  of  quarrels  or  sides, 
to  the  disturbance  or  hinderance  of  common  right.'  It  is  of  two 
kinds  :  namely,  Suralig,  or  in  the  country ;  and  Curialit,  or  in  the 
courts.  The  former  is  usually  termed  Champerty ;  and  is  com- 
mitted where  one  upholds  a  controversy,  under  a  contract  to  have 
part  of  the  property  or  subject  in  dispute.  The  latter  alone  ia 
usually  termed  Maintenance  ;  and  is  committed  where  one  offi- 
ciously, and  without  just  cause,  intermeddles  in  and  promotes  the 
prosecution  or  defence  of  a  suit  in  which  he  has  no  interest,  b; 
assisting  either  party  with  money,  or  otherwise.'  Both  species  of 
this  crime  are,  iu  some  form  or  other,  forbidden  by  statutes,  in 
nearly  all  the  United  States ;  but  the  common  law  is  still  con- 
ceived to  be  in  force  where  it  has  not  been  abrogated  by  the 
statute.^  (a) 

§  181.  Zndiotmwit;  The  indictment  charges,  in  substance,  that 
the  defendant  unjustly  and  unlawfully  maintained  and  upheld  a 
certain  suit,  pending  in  such  a  court  (describing  them),  to  the 
manifest  hinderance  and  disturbance  of  justice.  If  the  ofFence 
was  strictly  champerty,  and  consisted  in  the  buying  of  a  pretended 
or  disputed  title  or  claim  to  property  from  a  grantor  or  vendor 
out  of  possession,  the  facts  are  specially  stated  in  the  indictment. 

>  1  Hawk.  p.  C.  c  8S,  g  1  ;  1  Inat  8S8  b;  2  last  213. 

*  Ibid.;  Th&Utiiraer  v.  Brinckerboff,  3  Cowen,  SSS  ;  20  Johns.  880  ;  1  Rata,  on 
CiiTDM,  175,  6th  <Eng.)  ed.  861  ;  Hollotcay  ».  Lowe,  7  Port.  *88. 

*  Wolcott  V.  Knight,  e  Mum.  121  ;  ErereDdea  v.  Beaumont,  7  H»88.  78  ;  Swett «. 
Poor,  11  MB38.  fiSS  ;  Tinraton  v.  PBicival,  1  Pick.  +18  ;  Brinky  v.  Whiting,  C  Pick. 
3S9  -,  Key  c.  rattier,  1  Ham.  132  ;  Snst  v.  I^nie,  4  litL  +17  ;  Brown  v.  Beauchamp, 
C  Monroe,  41S.  In  Ohio  and  in  IlliDois,  it  baa  been  held,  that  a  conveyance  bv  ons 
who  U  disaeiMd,  i»  not  void  for  champerty.  Hall  v.  Aihb;,  B  Ham.  98  ;  Willia  e. 
Watson,  1  Scam.  0*. 

(a)  In  New  YorV,  theitatntea  contain  (Richardson v. Rowland, MConn.  G05);  nor 

■II  the  law  in  force  on  the  subject     Sedg-  New  Jersey  (Schomp  «.  Schenck,  40  N.  J. 

wick  r.   Stantou,  4  Eem.   (fl.  Y.)  289.  L.  igfi],  bntimiCni,  Oreenman  e.  Cohee,  61 

The  act  al  Henry  VIIL  is  not  riaiidly  en-  Ind.  301  ;  Thompson  n.  Reynolds,  73  111. 

foived  in  this  conotrf .     Wood  v.  McQuire,  11.     Nor,  independent  of  stBtat«a,  doe»  it 

31  Oa.  6S8.     See  Danforth  «.  Btreet«r,  28  seem  to    be    moch    r^arded    clsewhen. 

Tt.   490.     The  common   law  of  malnte-  Richardson  v.  Rowland,  tapra,  and  uots 

nance  is  not  recognized  in  Connecticut  to  a.  o.  14  Am.  L.  Reg.  K.  8.  78. 
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In  either  case,  the  chai^,  being  properly  made,  is  supported  prima 
facie  by  evidence  of  the  specific  facts  alleged  ;  as,  that  the  defend- 
ant assisted  another  with  money  to  carry  on  hia  cause ;  or  did 
otherwise  bear  him  out  in  the  whole  or  part  of  the  expense  of  the 
suit ;  or  induced  a  third  person  to  do  *> ;  ^  or  bargained  to  carry  on 
a  suit,  in  consideration  of  baring  part  of  the  thing  in  dispute ;'  (a) 
or  ptorefaflsed  tbe  iaterait  of  &  portj  in  a  pending  smt ;  *  or  the 
like. 

§  182.  Defenra.  The  Aaletxi&atr  in  his  deftnae,  may  aroid  the 
chai^r  by  evidence  that  tke  act  was  ju^ji/jkle  ;  as,  that  he  already 
had  an  inttreit  in  the  sint,  in  whidi  he  advanced  hia  mon^, 
tfaoogk  it  were  but  a.  contiagent  isrteiest  ;^  or,  that  he  was  nearly 
related  by  blood  or  manif^  to  the  party  whom  he  upheld,  even 
tiiough  ha  were  bat  a  »tep~«am;*  or,  was  related  socially,  as  a 
master  or  servsat  ;.^  or^  ftiat  he  asskted  the  party  because  be  was 
s  poor  man,  and  from,  motives  of  charity ;  ^  or,  that  the  defendant 
was  interested  with  others  in  the  general  gMttion  to  be  decided, 
md  that  they  merely  contributed  to  the  expense  of  obtaining  a 
judicial  determinstitm.  of  that  qoestion.^ 

§  183.  BuBtt  vnbfMt.  If  tbe  ddendant  ia  charged  with  know- 
ingly  buying  or  eelli'ng  land  in  poitesaion  by  another  yinder  an 
adeerae  daim  of  titUy  with  mtent  to  disturb  that  possession,  the 
charge  may  be  resisted  by  evidence  that  such  possession  was  not 
of  a  nature  to  throw  any  doubt  apon  the  title  ;  as,  if  it  were  under 
a  mere  qintclaim  deed,  from,  a  naked  poesesaor  or  oceupant,  who 

>  1  Ha;<>k.  P.  a  c  S3,  g}  «,  G  ;   1  Bon.  on  CrimM,  175,  Stb  (log.  ]  ed.  351. 

*  Thallliimer  v.  BrinckerhofT,  3  Coweo,  S23  ;  Lathrop  v.  Amherst  Bank,  9  Met.  439. 

*  Axiea  V.  Paneran,  fi  JohBB.  Ch.  U. 

*  Thallhimer  v.  BrinckerhoO',  3  Cowen,  623  ;  WillismBon  v.  Heulej,  6  Bing.  2se  ; 
1  Hawk.  P.  C.  c,  83,  SS  I^IB  ;  WiekhiuH  v:  Cnnlitia,  S  Jahna.  a2<;. 

■  Cirapbell  o.  Janes.  4  Wend.  306,  SIO.  U  b«  is  bsir-appuent,  U  ia  aoBoKit, 
tkowever  remotel;  related.     1  Hawk.  F.  C.  a.  tIS,  |  30. 

*  1  H&wk.  P.  C.  c  83,  gg  23,  24, 

'  ^  PeriiM  *.  DnnD,  8  JokoE.  Ch.  GOa. 
'  Oow«n  «.  Nowdl,  1  QreeoL  2S2 ;  Fimt  t.  Paiaa,  12  Ue.  Ill, 

(a)  A  gaartmmt  h  m  Ktcmy  of  *  >  AAmx  rf  which  (he  defbndaDt  eaa  anfl 

claim  left  with  bim  for  collpctirm  U  not  hiioself.     Kobinson  s.  Beall,  36  Qa.  IT. 

chonipertoUB.     Gregory  c.   Gleed,  SS  Tt.  An  agreement  by  an   attorney  with  hia 

40S.     Kor  the  traiufer  by  aaaignmeat  to  oliaut,  to  proaacatfl  at  hia  own  cwt  for  a 

the  ftttomsy  o(  the  anlHeet-matter  of  tbe  ahara  of   tha  proeeeds,   is  ohuopertona. 

anit,  for  the  pnrpoae  of  ucnrity  for  his  Orr  ■.  Tamier,   12  R.  I.  S4  ;   Mutin  «. 

diargeB,  although  it  aeanu  an  abaolnte  agio  Clark«,  8  R.  I.  389;  St«arDa  ■.  Felkar,  2S 

wonld  be  clutmpSTtaaB.     AjidarsoD  •.  Raid'  Wia.  694.     But  ses  Craaa  v.   Bloomw,  6 

clifle,   1   Ellia,   B.   &  E.  B06._    That  the  Baxb  jTann.)  741,  and  ante,  i  ISO,  a.; 


•graemeDt  for  the  compansatton  of   the    voL  iL  j  1311^  m, 
pbiutiff'a '-    "^ ■—  '---' 


champartoaa,  ia 
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claimed  no  title ;  ^  or,  that  the  adverse  possession  vas  of  only  a 
small  proportion  of  the  land,  and  that  the  entire  agreement  of  sale 
was  made  in  good  faith,  and  not  with  the  object  of  transferring  a 
disputed  title  ; '  (a)  or,  that  the  porcbase  was  made  for  the  pur- 
pose o£  confirming  his  own  title;* (6)  or  the  like.  The  party 
selling  is  presumed  to  know  of  the  existrace  of  an  adverse  pos- 
session, if  tjiere  be  any;*  but  this  may  be  rebutted  by  counter 
evidence  on  the  part  of  the  defendant.'^ 


CTOOKreU.  8  Wend.  629. 

*  Ibid.    Afld  Bee  Jscfcson  s.  Bemont,  9  Johns.  SB ;  Swett  v.  Foot,  II  Mass.  CM, 
fiM. 

(a)  DawUv  v.   Itrown,  79  TS.  T.  S90;         {i)  A  Aeviae   or  conTeyftnce  betweem 

DMirfoRh  n.  6tR«(ei;  2  Wm.  (Vt.)  490.  utti  ralatloiis,  at  land  held  advenely  or  in 

But    ID    agreement    between    A   fc    B,  litigatioii,  ia  good  and  not  chant  pertoiu. 

wfaaicb;  B  Dndertook  to  rwover  certain  Uorria  n.  Hendeitou,  S7  HUa.  19!.     The 

i«al  estate  and  rdoTest  A  in  the  powea-  pidic;  prohibiting  the  lale  of  landi  in  the 

aion  ther«or,  and  A  agreed  to  couve;  two-  advei-Ee  po«ae«aion  of  another,  in  not  ap- 

thirda  of  hia  intCTeat  to  B  when  ttua  was  pllcable   to   jodieinl    and    official    aalei. 

lione,  waa  held  champertoiu.    Cokmon  v.  Hanna  a.  Senbo,  82  Mlea,  225;  Cook  il 

BOlingi,  89  HL  13S.  TniTit,  20  N.  T.  400. 
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NUISANCE. 

§  184.  DftflnlUoii.  Common  nuisaDcea  are  a  species  of  offence 
against  the  public  order  and  economical  regimen  of  the  State ; 
being  either  tlie  doing  of  a  thing  to  the  annoyance  of  all  the  citi- 
zens, or  the  neglecting  to  do  a  thing  which  the  common  good 
requires.'  (a)  More  particularly,  it  is  said  to  comprehend  endan- 
gering the  public  personal  safety  or  health ;  or  doing,  causing, 
occasioning,  promoting,  inainfcaining,  or  continuing  what  is  noisome 
and  offensive,  or  annoying  and  vexatious,  or  plainly  hurtful  to  the 
public,  (6)  or  is  a  public  outrage  against  common  decency  or  com- 
mon morality,  or  tends  plainly  and  directly  to  the  corruption  of 
the  morals,  honesty,  and  good  habits  of  the  people  ;  the  same  being 
without  authority  or  justification  by  law.'  (c)  Hence,  it  is  indict- 
able, as  a  common  nuisance,  to  carry  on  an  offensive  trade  or 
manufacture  in  a  settled  neighborhood  or  place  of  usual  public 
resort  or  travel,  whether  the  offence  be  to  the  sight  or  smell  or 
hearing ; "  (d)  or,  to  expose  the  citizens  to  a  contagious  disease, 
by  carrying  an  infected  person  through  a  frequented  street,  or 
opening  a  hospital  in  an  improper  place;*  or,  to  make  or  keep 

1  1  Hawk.  p.  C.  c.  TS,  S  1 ;  t  Bl.  Comm.  166  ;  1  Bnis.  on  CritneB,  Gth  (Eag.)  ed. 
418. 

*  Report   of   HaMBtAiuetts  Commluiocien  oa   Crim.   Law,  tit.   Common  Noi* 

*  Rei  V.  Pappine*!!,  2  Stri.  686  ;  Bei  r.  Neville,  1  Peaks,  Bl  ;  People  o,  Cunning- 
ham, 1  Denio,  624. 

*  Rex  V.  VuDtiuidlllo,  1  M.  &  S.  73 ;  Rez  «.  Bnmett,  4  H.  £  S.  S72  ;  Anon.,  S 
Atk.  750. 

(o)  What  amount  of  annoywice  or  in-  70  N.  C.  67  ;  8Ut«  ».  Pepper,  SS  N.  C. 

convenience  will  constitute  a    nuisance,  2G9.     And  a  aingle  instance  of  profane 

being  a  oueation  of  degree,  dependent  on  BWearing  will  not  eonatitute  the  offence. 

varying  ciroumBUnces,  cannot  be  precisely  State  v.  Jones,  9  I  red.  (N.  C.)  S8  ;  State 

dRQned.     Columbus  Gas,  &c  Co.  v.  Frae-  v.  Oraham,  S  Sneed  (tenn.),  134. 

land,  12  Ohio  St.  992.  (d)  And  the  imrU  need  not  be  i^jnri- 

(A)  And  the  indictment  must  show  in  oqs  to  health,  but  only  offensive  to  thr 

■ome  way  how  the  nuisance  is  hartful  to  senses.      State  v.  Wetherall,  5   Harrins. 

the  public  or  some  part  of  it     State  *.  (Hd.)  487  ;  State  v.  Rankin,  3  S.  C.  483. 

Hauck,  73  Ind.  37.  Where  a  rulroad  authorized  by  its  ebarter 

(e)  Profane   cnrsing  and   swearing  in  to  be  made  at  one  place  is  made  at  another, 

rrablie  is  indictable  as  a  common  nuisance,  it  is  a  mere  nuisance  on  every  highway  it 

It  should  be  alleged  in  the  indictment  that  touches  in   its  ill^al  course.    Attorniy- 

the  offence  was  committed  in  such  a  place  General  b.  Lombard,  Ac.  Ry.  Co.,  10  Phila. 

andniaDDer  that  it  might  be  heatd.     State  (Pa.)  Sfi2;  Commonwealth  «.  Erie  &Nortii- 

«.  Barham,  70  N.  C.  646  i  Statai^  Powell,  East.  B.  It.  Co.,  27  Pa.  St.  88S. 
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gunpowder  in  or  near  a  frequented  place,  without  anthority  there- 
for ;  ^  (a)  or,  to  make  great  noises  in  the  night,  by  a  trumpet,  or 
the  like,  to  the  disturbance  of  the  neighborhood ;  ^  or,  to  keep  a 
disorderly  house  ;  *  or,  a  houae  of  ill-fame  ;*  (6)  or,  indecently  to 
expose  the  person ; '  (c)  or,  to  be  guilty  of  open  lewdness  and 
lascivious  behavior;*  or,  to  be  frequently  and  publicly  drunk,  and 
in  that  state  exposed  to  the  public  view ;  ^  or,  to  be  a  common 
Bcold;*  or,  a  common  eavesdropper;'  or,  to  obstruct  a  public 
highway.^"  (if)  Many  of  these,  and  some  others,  which  are  also 
offences  by  the  common  law,  are  forbidden  by  particular  statutes, 
upon  which  the  prosecutions  are  ordinarily  founded."  (e) 

§  185.  indiotmeot.    The  indictment  for  this  offence  states  the 

1  Rex  V.  Taylor,  2  Stia.  1187  ;  People  o.  Sand*,  1  Johns.  T8. 

•  Bei  •.  Smilli,  1  8tra.  704  ;  Commonwealth  «,  Smith,  «  Cash.  80. 

•  Rex  V.  HiKguuon,  2  Bun.  1282 ;  18  Pick.  862  i  State  v.  Beitheol,  S  BUckf.  tH  ; 
Btate  V.  Bailey,  1  FoBter  [S.  H.),  318. 

•  1  Hawk.  P.  C.  c.  7*  ;  Id.  c.  76,  j  8. 

•  Rei  V.  Sedley,  1  Keb.  680  ;  Sid.  168  ;  Bex  u.  Cranden,  2  Campb.  89  ;  State  v. 
Boper,  1  Dev.  k  Bat.  208.  An  indecent  expoanre,  though  in  a  place  of  public  re- 
KOt,  if  riaible  only  by  one  person,  no  other  person  being  in  a  position  to  aee  it,  ij  not 
indictable  aa  a  common  nniaance.  Eegina  v.  Webb,  8  Cox,  C.  C.  18S  ;  1  Leading 
Crim.  Cuts,  U2  i  I  Denison,  C.  C.  828  ;  2  C.  4  R.  93S  ;  Teciip.  &  Mew.  C.  C.  28  ; 
Bc^a  e.  Watson,  2  Cox,  C.  C.  876  ;  1  Leading  Crim.  Cases,  4*6,  n.  An  indictment 
for  thii  offence  need  not  conclude  to  the  common  noisance.  Commonweidlh  v.  Haynes, 
2  Gray,  72.  But  see  Bt^na  v.  Webb,  «W  tupra  ;  Eegina  e.  Holmes.  17  Jnr.  662  ;  1 
Leading  Crim.  Casea.  452  ;  8  C.  &  £.  360  ;  6  Cox,  C.  C.  216  ;  SO  Eng.  Law  &  Eq. 
097. 

<  1  Hawk.  P.  C.  c.  6.  5  4  ;  1  Bim  on  Crimea,  6th  {Eog.)  ed.  434  ;  Grishani  v. 
State,  2  Yerg.  589  ;  State  v.  Moore,  1  Swan,  186. 

•  Smith  V.  Stale,  1  Hnmph.  896 ;  State  r.  Waller,  8  Mnrph.  228.  Bee  Common, 
wealth  e.  Boon,  2  Otay,  74, 

•  1  Hawk.  P.  C.  c  76,  jj  6,  14  ;  4  BL  Comm.  168  ;  1  Ruas.  on  Crimea,  Bth  (Eng,) 
«d.  4SS. 

>  4  BL  Comm.  168  ;  1  Ron.  ra  Crimes,  6tb  (Eog.)  ed.  488. 
••  4  Bl.  Comm.  167  ;  1  Hawk.  P.  C.  o.  76. 

u  See,  for  the  law  of  common  nuisances,  2  Whart.  Crim.  Uw.  {§  2862-2(28,  and 
CMBS  there  dted. 

(a)  See  also  IteK.v.  lister,!  Dean,  ft  B.  (e)  So  to  sell  liqaor  illegally.     Meyer 

209,  where  it  was  held  a  naisance  to  keep  «.  State,  42 II.  J.  L.  146.     So  wberr,  under 

•  latmqmintity  of  naphtha,  ahighlyinflam-  a  city  ordinance,  it  is  illegal  to  alluwstaf;- 

mable  aubstance,  stored  in  large  lyiantitieB,  nauC  water  to  remain  upon   land,  or  in 

in  a  thickly  popolatad  neighterhood.  cellara,  this  is  an  Indictable  offence,  Com. 

(i)  Com.  ,1T.  Ballon,  12*  Maaa.  26.  t.  Colby,  128  Mass.  91.     So  it  is  a  nul- 

(<i  Butit  is  not  necessary  that  the  ex-  lance  to  maintain  a  minous  building,  with- 
tMsare  should  be  made  in  a  place  open  to  oat  regard  to  the  fact  whether  the  owner 
the  pnblic.  It  the  act  is  done  wharo  a  had  or  had  not  reason  to  believe  it  in  dan- 
gnat  number  of  persons  m^  see  it,  and  gar  of  falling.  Chnte  v.  State,  IS  Minn. 
■ereral  do  see  it,  it  U  sufficient  R^  271.  Discordant  singing  is  not  a  nni- 
V.  Thallman,  9  Cox,  C.  C.  888.  sanoe,  thongh  it  diaturba  the  coogregation, 

\d)  State  r.   Harden,  11  S.  C,  860.     A  if  the  singer  ia  conscientiously  liking  part 

perinanent  fruit  stand,  ao  erected  as  to  en-  tn  reli^ous  serrioes.     State  v.   Linkhaw, 

CTMch  on  the  sidewalk  of  a  pablio  strset  69  B.  C.  211. 
in   a   thickly  populated    cl^  ia    a  ntil> 
MDce.    State  e.BBrdetta,7S'Ind.iaS. 
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fftctfi  which  fona  the  esbjeet  of  ihe  cbot^,  alleging  it  to  be  to  tfae 
commoa  nuisance  of  &U  the  citizens  of  the  State  or  GommoO' 
v^ealth.^  But  if  the  iubject  be  ooe  vbich  in  its  nature  neceasa- 
rUy  tends  to  the  injuiy  of  eU  the  citizens,  sack  aa  obfitructiug  a 
river  deacribed  aa  a  public  navigable  river,  or  a  way  described  aa  a 
public  hi^waf ,  or  the  like,  it  is  said  to  be  sufficient,  iriUKHit  any 
more  ptLTticular  aUegaftion  of  coouaon  nuiflaDce." 

§  186.  Proof.  In  proof  of  the  charge,  evidence  must  be  adduced 
to  show,  1st,  thai  the  act  complained  of  was  done  bj  the  defendr 
ant ;  and  this  trill  suflSce,  though  he  acted  as  the  agent  or  servant 
and  by  the  comjuand  of  another ; '  (_a}  2d,  that  it  was  to  the  vxxa- 
tnon  injury  of  the  public,  and  not  a  matter  of  mere  private  giiev* 
ance.  And  this  must  be  shown  aa  an  existing  fact,  and  not  by 
evidence  of  reputation.*  If  the  act  done  or  neglected  is  charged  as 
a  eommon  nuisance  on  the  ground  that  it  is  offensive,  annoying, 
or  prejudicial  to  the  citizens,  it  must  be  shown  to  be  actually  and 
Bubstautially  bo;  for  groundless  apprehension  is  not  sufficient; 
and  mere  fear,  though  reasonable,  has  been  said  not  to  create  a 
nuisance  ;'<^&)  neither  is  sligh^i  uncertain,  and  rare  damage.' 

§  187.  Defonoe.  In  the  d^ence,  it  is  of  course  competent  to 
pve  evidence  of  any  facts  tending  to  disprove  or  to  justify  &e 
charge.  (<;)    But  the  defendant  will  not  be  permitted  to  show  that 

'  The  indictment  should  conclude  to  the  coavmon  nnSssnce  of  all  tlis  citizeni^  fak 
Conunonwealth  v.  F&ria,  5  Band.  401  ;  Comioonwealth  v.  SmiUi,  8  Cosh.  SO ;  Haj- 
mird's  Case,  Cra.  £1.  149  ;  Commoiiwealth  v.  Boon,  2  Gray,  71,  75  ;  Qrafflns  e.  Com' 
■nonveulth,  3  Peno,  502  ;  Duuuuray  s.  SUU)  0  Yarg.  2G0.  But  see  CommonTealtii 
V.  Haynos,  2  Gray,  72. 

*  1  Hiiwk.  P.  C.  c  7B,  SS  3-5 ;  1  Rum.  on  CriniM.  829. 

*  State  V.  Bell,  6  Part.  365  ;  State  v.  Mathia,  1  Hill  {S.  C),  37. 

t  Commonwealth  v.  Stewart  1 S.  &  B.  312  ;  Commonwealth  v.  Hopkins,  2  Dmis, 
418. 

*  Anon,  a  Atk.  761,  pot  Ld.  HaTdwicke.  And  see  1  Rubs,  on  Crimea,  6tL  (Eng.) 
ed.  «22  ;  Report  Mass.  Comm.,  tit  Common  NuiMnca,  g  2  ;  Bex  v.  White,  1  Burr.  333. 

*  Rex  V.  Tindall,  6  Ad.  &  El.  118  ;  1  tfer.  A  Per.  710.  Sea  Begina  «.  Charlw- 
vorth,  IS  Q.  B.  1012  ;  22  Eng.  Law  &  Eq.  2SS. 

(a)  Com.   V.   Mann,   i   Oray  (Masa.),  ham,  1  Den.   (N.  Y.)   G36  ;  bat  fuan, 

218.  Honss  v.  Mfitcalf,  27  Conn.  «81.     And  it 

Jb)  Under  a  statute  naking  a  bouse  it  uodefmee  t«Kn  indiotoient  forcarTyinK 

,  for  prostitation,   gambling,   or  the  on  a  noxious  trade,  that  it  had  been  canied 

mie  of  intoiioating  liquors,  a  common  nui-  on  for  more  thM)  twenty  years  berora  the 

sance,  prooF  that  the  nuisance  was  kept  neighborhood  becatne  so   iohaUted    aDd 

and   miiDlained   tor  two   hoius   ia  saSL-  used  by  the  public  as  to  make  it  a  co^ 

cimt  to  support  the  indictment.     Com.  «.  mon  nuisanoe.    Com.  t>.   UptoB,  fl  Oraj 

OaUagher,  1  AUen  (Mass.),  GR2.  (Masa.),  172.    And  tee  Dooglass  s.  State, 

(c}  But  no  length  of  time  will  justify  1  Wit.  387  :  State  e.  Phippa,  4  Ind.  61B. 

a  public  nnisance.      1   Ruis.  on  Crimw  Hot  is  it  a  defence  that  [he  public  benefit 

(7th   Am.   ed.),   3S0;    Mills  t>.   Hall,    9  it  equal    to    the    pubUc    inco '-- 

Vend.  (^.  Y.j  SIG  j  People  e.  Cunaliig.  8tat«  n  SMtu,  K  lowi,  SIL 
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the  public  benefit  resulting  from  his  act  is  equal  to  the  public  in- 
convenience which  arises  from  it ;  for  this  would  be  permitting  a 
private  person  to  take  away  a  public  ri^t,  at  his  discretion,  by 
making  a  specific  compensation.'  (a)  But  it  seems  that  such 
evidence  may  be  admitted  to  the  court,  in  mitigation  of  a  discre- 
tionary fine  or  penalty.^  If  the  charge  is  for  obstructing  a  public 
river,  by  permitting  his  sunken  ship  to  remain  there,  the  defendant 
may  show  that  the  ship  was  wrecked  and  sunken  without  his 
fault;'  and  the  same  principle,  it  is  conceived,  will  apply  to  any 
other  cose  of  accidental  obstruction.  The  navigable  or  public 
character  of  the  river  or  highway  may  also  be  controverted  by 
erideuce.*  (A) 

1  Rei  V.  Ward,  4  Ad.  fc  EL  381,  OTerruUnf;  Bex  v.  Bussell,  «  B.  ft  C.  SSe  ;  9 
Do«1.  &  Kyi.  566,  in  which  the  contnry  had  heenheld.  And  Bee  sco.  Beepublica  v, 
Cildoell,  1  Dall.  150.     See  Klao  Resina  v.  Randall,  Car.  &  M.  496  ;  Bex  v.  Moms.  1 

B.  *  Ad.  441  ;  Refiaa  v.  Bett^  16  Q.  B.  1022  ;  22  Eng.  Law  k  Eq.  240 ;  Regina  v. 
Sheffield  Ghs  Co.,  Id.  200. 

*  Stat*  B.  Bell.  6  Port.  365. 

*  Bex  V.  Wstta,  2  Esp.  675.  Qtum,  whether  it  is  not  reqaisite  for  the  defendant, 
fai  sich  casea,  to  show  that  he  baa  nliaqnished  and  abandoned  all  claim  or  right  of 
pTopeHy  in  the  wreck.     And  bw  Brown  o.  Mallett,  6  C.  B.  5»9,  017-620. 

f  Couimonnrealth  v.  Chapin,  5  Pick.  199. 

tare  antborized  by  the  legiiilatnTe  cannot  (a)  See  BedGeld  on  Railways,  vol.  iL 

be  a  public  nuinnce.     People  v.  Law,  84  $S  225,  226. 

Barb.    IS.    Y.)   494.     See  also    Com.   v.  (6)  It  seems  that  nothing  can    be  a 

Reed,  34  Pa.  St.  275  ;  Stoughton  v.  State,  "  nuiaanee  "  to  which  the  agency  of  man 

6  Va.  291  i   Oriffing  «.  Qibb,  1  HcAll.  does  not  contribute  ;  [or  ezuiiple,  a  bat  in 

C.  C.  (Cal.)  212.  In  State  V.  Freeport,  a  atream  formed  by  natural  cai;ses  seems 
a  He.  198,  it  ia  held  that  if  a  bndfce,  to  be  no  nuisance.  Mohr  v.  Oanit,  10 
built  under  due  authority,  across  a  navi-  Wis.  513.  When  a  public  nuisance  ha* 
sable  river,  obstmct  nsvisatioQ  more  than  become  the  subject  of  judicial  iuvestiga- 
u  teuonablj  neceasarv,  it  is  a  nnisance,  tton,  the  power  of  a  private  citizen  to  re- 
uid  the  snWect  of  indictment  more  it  is  gone.     Com.  v.  Erie  &  North- 

East.  R.  R.  Co.,  27  Penn,  St.  378. 


T«L    lit.  —11 
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PERJURY. 

§  188.  Dsflnltlon.  This  crime  is  the  subject  of  Btatnte  pro- 
visiona,  to  a  greater  or  leaa  extent,  ia  all  the  United  States; 
and  in  Bome  statutes  it  is  particularly  defined;  but  cases,  not 
provided  for  hy  statute,  are  understood  to  remain  offences  at 
common  law.  The  crime,  as  described  in  the  common  law,  is 
committed  when  a  lawful  oath  is  administered,  in  sovae  yudicial 
proceedings  or  due  course  of  justice,  to  a  person  who  swears  wil- 
fully,  absolutely,  and  falsely,  (a)  in  a  Tnatter  material  to  the  issue 
or  point  in  question.'  Where  the  crime  is  committed  at  the  in- 
stigation or  procurement  of  another,  it  is  termed  mbornation  of 
perjury,  in  the  party  instigating  it;  and  is  equally  punishable 
by  the  common  law.*  And  though  the  person  thus  instigated  to 
take  a  false  oath  does  not  take  it,  yet  the  instigator  is  still  lia- 
ble to  punishment.' 

§  189.  Indlotment.  The  indictment  for  perjury  will  of  course 
specify  all  the  facts  essential  to  this  offence;  namely,  Ist,  the 
judicial  proceedings  or  due  course  of  justice,  in  which  the  oath 
was  taken;  2dly,  the  oath,  lawfully  taken  by  the  prisoner;  3dly, 
the  testimony  which  he  gave ;  4thly,  its  materiality  to  the  issue 
or  point  in  hand ;  and,  5thly,  its  wilful  falsehood. 

§  190,  Jndiolal  piooeodias.  In  regard  to  the  character  of  the 
proceeding  in  which  the  oath  is  taken,  it  may  be  stated,  as  the 
general  principle,  that  wherever  an  oath  is  required  in  the  regu- 
lar administration  of  justice,  or  of  civil  government  under  the 
general  laws  of  the  land,  the  crime  of  perjury  may  be  committed. 
It  has  therefore  been  held  sufficient,  if  it  be  proved  that  the 

1  8  Inst.  164  i  i  BL  Comm.  137 ;  1  Hawk.  P.  C.  c  M,  8  1 ;  2  Rnss.  on  Crimea, 
6M  ;  5th  (Eng.)  ed.  vol.  iii.  p.  1  ;  2  Whait.  Criro.  Uw,  7th  ed.  }  21B8. 


•  1  uawk,  f.  u.  c.  8B,  g  10.     Thoogh  a  party  who  ii  chai)^  with  mboraatioa  of 

Erjnry  know  that  tho  testimony  of  a  witnwB  whom  ha  called  would  be  ralae,  yet  if 
did  not  know  that  the  witness  would  wilfully  testify  to  a  fact,  knowing  it  t«  be 
false,  he  cannot  be  convicted.    Conunonwealth  t>.  DongUn,  6  Met.  241. 

(a)  The  all^ation  of  wilfnlnMs  and  the  accaaed  is  admiuible,  if  it  tends  to 

corrnptneiM  ia  esseatial,  and  the  omission  show  that  he  could  not  have  awom  wilfully 

of  it  is  fatal.      State  o.  Daris,  8i  N.  C,  and  comiptlT.     Lvtle  k  State,  SI  Ohio 

787  ;  BsU  v.  Senneff,  88  111.  122.     Upon  St.  186. 
this  point,  eridenca  of  the  intoxication  of 
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crime  vas  committed  bj  the  prisoner,  in  his  testimony  orally  as 
a  witness  in  open  court,  or  in  an  information  or  complaint  to  a 
magistrate,  or  before  a  commissioner  or  a  magistrate,  in  bis 
deposition ;  or  before  a  State  magistrate,  under  an  act  of  Con- 
gress ; '  (a)  in  any  lawful  court  wbatever,  whether  of  common 
law  or  equity  ;*  (b)  or  court  ecclesiastical ;'  of  record  or  not  of 
record;*  and  whether  it  be  in  the  principal  matter  in  Issue  or  in 
Bome  incidental  or  collateral  proceeding,  such  as  before  the 
grand  jury  or  in  justifying  bail,"  or  tHe  like ;  and  whether  it  be  as 
a  witness,  or  as  a  party,  in  his  own  case,  where  his  testimony  or 
aflSdavit  may  lawfully  be  given,' (c)  And  where,  upon  qualifica- 
tion for  any  office  or  civil  employment,  of  honor,  trust,  or  profit, 
an  oath  is  required  of  the  person,  stating  some  matter  of  fact,  a 
wilful  and  corrupt  false  statement  in  such  matter  is  perjury.^  It 
is  sufficient,  if  it  appear  prima  facie  that  the  court  had  -  juriR- 
dictioa  of  the  matter,  and  that  the  judge,  magistrate,  or  officer 
before  whom  the  oath  was  taken  was,  de  facto,  in  the  ordi- 
nary exercise  of  the  office;^  such  evidence  on  the  part  of  the 
prosecution  devolving  on  the  prisoner  the  burden  of  showing 
the  contrary.  But  this  rule  is  applicable  only  to  public  func- 
tionaries ;  and,  therefore,  where  the  authority  to  administer  the 

I  1  Hawk.  P.  C.  c.  69,  %  S:  Z  Chitty,  Crlm.  Uw,  US,  446  ;  Rrgina  v.  GaTdner,  S 
C  4  P.  737;  CarpenWr  r.  State,  i  How.  (Miss.)  188;  UniWd  States  v.  Bailey,  S  Petoi, 
238. 

•  Ibid.  ;  E  Mod,  348 ;  Crew  v.  Vemon,  Cro.  Car.  B7,  flB  ;  Ponltney  v.  Wilkuuon, 
Cro.  El.  M7. 

«  Shaw  r.  ThompMn.  Cro.  El.  609;  1  Hii«^t.  P.  C.  c.  69,  {  8. 

•  2  Roll.  Abr  267,  Peijnry,  pi.  2;  1  Hawk,  ufti  tupra ;  6  Mod.  848  ;  People  b. 
Pfaelp^  6  Wend,  10. 

•  Regina  v.  Huehes,  1  C.  ft  K.  619;  1  Poll.  Abr.  39.  40 ;  Rotbod's  Case,  Cro.  Cm. 
146;  Commonwealth  t.  White,  8  Pick.  455;  State  v  Offott,  4  Blackf.  865  ;  State  ». 
FasKctt.  18  Conn.  4S7;  State  ».  Moffatt,  7  Hamph.  250. 

•  1  Hawk.  P.  0.  c.  69,  g  6;  ReNpublira  v.  Newell,  3  Yeatea,  407  ;  State  p.  Steele, 
1  Yer^.  394^  Stata  V.  Johnson,  7  Blaokf.  49. 

»  R«  i>.  Lewis.  1  Stis.  70^  He^ioTt  Comm'rs  Mass.  on  Crim.  Uw,  tiL  Peijury,  S  IS; 
SUtee.  Wall,  9  Yerg.  347,  was  the  oase  of  a  jamr  examined  as  to  hU  compMency. 

•  S<*  anlr.  toI.  i.  SS  83,  92;  State  t.  Hascall,  6  N.  H.  352  ;  State  v.  C.n-gory,  2 
UoTpby,  69  ;  Bex  v.  Veraljt,  3  Campb.  433 .  Rex  v.  Hon-ard,  1  M.  4  Rob.  187. 

(a)  Whether  pcrinrj  in  a  natnraliza-  firatSon  of  an  oath.    When  the  oath  is  not 

tlon  prowedine  before  a  StoU  iniijitiBtraM  taken  on  the  trial  of  a  cauMe,  the  allega- 

H  pnnishsble  in  the  Stata  conita,  ftmrr.  tion  that  it  was  "lawfully  required  '  is 

See  People  r.  aweetman,  3  Parker,  C.  R.  insuHicienL      People  v.  Gaige,   26  Mich. 

SS8  ,  Rnmp  r.  Com.,  30  Pa.  St.  476.   Sen-  SO. 

We,  that  taking  a  false  oath  before  ■  conrt-  (c)  Bnt  the  oath  taken  by  the  master 

iDBrtial  is  ppTJurj  at  common  Uw.     Reg.  of  a  venael  before  a  notary  public,  a«  ■ 

V   H-nne.  4  B.  &  3.  947.  veriflc-ntion  of  his  protest,  is  not  the  snb- 

(*1  If  the  aileaed  poijnry  consista  in  ject  of  perjnry.     People  ii.  TraTisj  1  Buffi 

■wearinctoabill  in  equity,  the  indictment  (N.  Y.)  Saper.  Ct.  G4E. 
miut  ibow  that  the  Uw  leqnired  tbe  reri- 
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oath  was  derived  from  a  special  commission  for  Uist  pnrpoM^ 
as  Iq  the  case  of  a  commisaion  oat  of  chancery  to  take  testimoay 
in  a  partical&r  cause,  or  where  it  is  delegated  to  be  exercised 
only  under  particular  circumstances,  as  in  the  case  of  commis- 
sionera  in  bankruptcy,  whose  power  depends  on  the  fact  that  an 
act  of  bankruptcy  has  been  committed,  or  the  like;  the  commis- 
sion in  the  one  case,  or  the  existence  of  tite  essential  circum- 
stances  in  the  other,  must  be  distinctly  proved.* 

§  191.  Compatanoy  of  wltn«ue>.  The  competency  of  the  wit' 
ne»»  to  testify,  or  the  fact  that  be  was  not  botmd  to  anmer  the 
question  propounded  to  him,  or  the  erroneousness  of  the  judg- 
ment founded  upon  his  testimony,  are  of  no  importance;  it  is 
sufficient,  if  it  be  shown  that  he  was  admitted  as  a  witness  and 
did  testify.'  But  if  he  were  improperly  admitted  as  a  witness,  in 
order  to  give  jurisdiction  to  the  court,  it  being  a  court  of  special 
and  limited  jurisdiction,  his  false  swearing  is  not  perjury.  * 

§192.  Proof  (tf  the  folM  oath.  2dly.  In  proof  of  the  oath  taken, 
under  the  usual  allegation  that  "he  was  sworn  and  examined  as 
a  witness,"  or,  "sworn  and  took  his  corporal  oath,"  it  will  be 
sufRcieut  to  give  evidence  that  it  was  in  fact  taken  in  some  one 
of  the  modes  usually  practised.*  But  if  it  be  alleged  that  it  was 
taken  on  the  gospels,  and  the  proof  be  that  it  was  taken  with  an 
uplifted  band,  the  variance  will  be  fatal;  for  the  mode  in  such 
case  is  made  essentially  descriptive  of  the  oath.'  So,  it  is  con- 
ceived it  would  be,  if  the  allegation  were  that  the  party  was 
sworn,  and  the  proof  were  of  a  solemn  affirmation;  or  the  con- 
trary. Nor  is  it  a  valid  objection,  that  the  oath  was  irregularly 
taken;  as  for  example,  where  the  witness  was  sworn  to  testify 
the  whole  truth,  when  he  should  have  been  sworn  only  to  make 
true  answers."  Where  the  oath  was  made  to  an  answer  in  chan- 
cery, deposition,  affidavit,  or  other  written  paper,  signed  by  the 
party,  the  original  document  should  be  produced,  with  proof  of 
his  handwriting,  and  of  that  of  the  magistrate  before  whom  it 

*  Rei  B,  PuMhon,  S  Campb.  90. 

*  MoDtgcFmery  v.  State,  10  Ohio,  220 ;  Haley  «.  HcPheraoD,  8  Hninpb.  104;  Sbtip 
B.  Wilhite,  2  Humjih,  «* ;  I  8i4  274;  Shaffer  ».  Kinlur,  1  Binn.  642;  Ret  v.  DnmiDw, 
1  Salk.  374 ;   Van  Stceiibert(h  d.  Kortz,  10  Johw.  1S7  ;   &tate  «.  Moliw,  1  Dav.  208. 

*  Smith  V.  Bouohier,  2  StnL  BBS  ;  10  Johns.  187. 

*  He*  ».  Rowley.  Ry.  &  M.  302  j  2  Cliitty,  dim.  Uw,  809 ;  Bex  ».  HeCMther.  1 
Peake's  Cos.  155;  State  v.  Korria,  9  N.  H.  SS. 

*  SainnU,  vol.  L  }  65:  States.  Porter,  2  Hill  (S.  a),eil.  And  Me  8t>t«  ».  Hot- 
Til,  B  X.  H.  Sfl.  Rex  «.  McCarther,  I  Psake'a  Cm.  IM. 

■  State  D.  Keenf,  26  Me.  33. 
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vas  Bwoni;  vhlch  will  be  aoSicieiit  evidence  of  the  oath  to  throw 
on  the  prisoner  the  burden  of  proving  that  he  vaa  personated  on 
that  occasion  by  a  atrai^^r.^  If  the  affidavit  were  actually  naed 
by  the  prisoner  in  the  cause  in  which  it  was  taken,  proof  of  this 
fact  will  SQpersede  the  necessity  of  proving  his  handwriting.' 
The  rule  in  these  caaes  seems  to  be  this :  that  the  proof  must  be 
sufficient  to  exclude  the  hypothesis  that  the  oath  was  taken  by 
any  other  person  than  the  prisoner.^  If  the  document  appears  to 
have  been  signed  by  the  prisoner  with  bis  name,  it  will  bo  pre- 
sumed that  he  was  not  illiterate,  and  that  he  was  acquainted  with 
its  contents :  but,  if  he  made  his  mark  only,  he  will  be  presumed 
illiterate;  in  which  case  some  evidence  must  be  offered  to  show 
that  it  was  read  to  bim ;  and  for  this  purpose  the  certificate  of  the 
magistrate  or  officer,  in  the  j'urat,  will  be  sufficient.*  It  must  also 
appear  that  the  oath  was  taken  in  the  counf^where  the  indictment 
was  found  and  is  tried ;  but  the  jurat,  though  prima  facie  evi- 
dence of  the  place,  is  not  conclusive,  and  may  be  contradicted.^  (a) 
§  193.  Proof  of  snlMtaiioff  nnd  effeot.  3dly.  As  to  the  testimony 
actually  given.  If  there  are  several  distinct  assignments  of  per- 
jury upon  the  same  testimony  in  one  indictment,  it  will  be  suffix 
cieat  if  any  one  of  them  be  proved ;  ^  (J)  and  proof  of  the  substance 
is  sufficient,  provided  it  is  in  substance  and  effect  the  whole  of 
what  is  contained  in  tbe  assignment  in  question,^  Whether  it 
18  neeesaary  to  prove  all  the  testimony  which  the  prisoner  gave 
at  the  time  specified,  is  a  point  which  has  been  much  discussed, 

«  Rei ».  Morris,  2  Butt.  1188 ;  Hex  e.  Benson,  2  Cfimpb.  608  ;  Crook  e.  Dowling, 
8  Doug.  7S  ;  Eirer  o.  Ambrose,  4  B.  &  C.  25  ;  Cum  m  on  wealth  u.  Warden,  11  Met,  4M; 
anU,  to!,  i.  S  612.  Where  peijury  was  asBigoed  upon  an  answer  in  ohanccry,  to  a  bill 
fiW  by  A  "  against  B  and  another,"  axii  it  appeared  that  in  fact  the  bill  was  against 
B  and  tcwral  othera.  Lord  Ellenborongh  hfld  it  nevertheleae  sufficient,  and  no  varianca 
ID  the  proof  upon  the  statute  of  28  Geo.  II.  c.  11,  |  1,  irbich  only  required  that  inch 

¥poceedinR8  Iw  set  out  according  to  their  Babstann-  and  effect    Sex  v.  Benson,  $upm. 
he  nile,  it  is  conceived,  is  the  name  at  cnniuion  law. 

•  Rex'B.  James,  1  Show.  8B7;  B.  c.  Cnrth.  22U.  It  was  Carthew'i  report  of  this 
cua  which  was  denied  by  Ld.  Mansfield,  in  Crook  t.  Dowling,  mpra;  it  not  ap[>earing 
that  the  affidairit,  of  which  a  copv  only  was  offered,  had  been  u*erf  by  the  priaoner. 
And  Boe  Reel  o.  Bowen,  McCI.  &  Y,  383. 

»  Rei  B.  Bred;,  1  Leach,  C.  a  (4th  ed.)  S27;  Bex  n.  Price,  fl  East,  828. 

•  Rex  r.  Hnilej,  1  C.  ft  P.  258. 

•  Rex  tr.  Taylor,  Skin.  403  ;  Rex  e.  Emden,  S  East,  iS7  ;  Brz  v.  Bpencer,  1  C.  ft 
F.  200. 

•  Statd  D.  HaseaU,  S  N.  H.  852. 
I  Bes  B.  I^Ie,  2  Camph.  1S4. 

.  Johiiiv   0   0t«7  (Uus.) 

._, ...  _r„-„ 27*. 

nriaaD«r  tertified,  i>  &taL    SUts  v.  Leach, 
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the  affirmative  being  underBtood  to  have  been  ruled  several  times 
by  Lord  Kenyou;'  but  it  vill  be  found,  on  examination  of  the 
cases,  that  he  could  have  meant  no  more  than  that  the  prosecutor 
ought  to  prove  all  that  the  prisoner  testified  respecting  the  fact 
on  which  the  perjury  waa  assigned.'  It  ia,  however,  conceived, 
that  to  rec^ire  the  prosecutor  to  make  out  a  prima  facie  case, 
leaving  the  prisoner  to  show  that  in  another  part  of  his  testi- 
mony he  corrected  that  part  on  which  the  perjury  is  assigned,  ig 
more  consonant  with  the  regular  course  of  proceeding  in  other 
cases,  where  matters,  in  excuse  or  explanation  of  anact^rtma 
facie  criminal,  are  required  to  be  shown  by  the  party  charged.  ^ 

§  194,  Same  sabjeot.  In  proving  what  the  prisoner  orally  tes- 
tified, it  is  not  necessary  that  it  be  proved  ipnatimia  verbia,  nor 
that  the  witness  took  any  note  of  his  testimony;  it  being  deemed 
Bufficieut  to  prove  substantialljr  what  he  said,  and  all  that  he 
said,  on  the  point  in  hand.^  Neither  is  it  necessary,  to  a  con- 
viction of  perjury,  to  prove  that  the  testimony  was  given  in  an 
absolute  and  direct  form  of  statement;  but,  under  proper  aver- 
ments, it  will  be  sufficient  to  prove  that  the  prisoner  swore 
falsely  as  to  his  impression,  best  recollection,  or  best  knowledge 
and  belief.'  In  such  case,  however,  it  will  be  not  only  necessary 
to  prove  tiiat  what  he  swore  was  untrue,  but  also  to  allege  and 
prove  that  he  knew  it  to  be  false;"  or,  at  leasts  that  he  swore 
rashly  to  a  matter  which  be  had  no  probable  canae  for  be> 
lieving.^(a) 

§  195.  Materiality.  4thly.  As  to  the  materiality/  of  the  mat- 
ter to  which  the  prisoner  testified,  it  must  appear  either  to  have 
been  directly  pertinent  to  the  issue  or  point  in  question,  or  tend 
ing  to  increase  or  diminish  the  damages,  or  to  induce  the  jury 
or  judge  to  give  readier  credit  to  the  substantial  part  of  the  evi- 

»  Eoi  0.  JonoB,  1  Peake'aCas.  37;  Eei  v.  Dowlin,  li  170, 

»  See  ace,  ReK  B.  Rowley,  Ry.  &  M.  299;  where  it  was  rnled  bj  Llttledde,  J.,  and 
sfterwKrds  conlirnwd  by  all  the  judges. 

'  Sea  2  Ross,  on  Cnmee,  658;  5th  (Etig,)  ed.  toI.  iiL  pp.  BS,  83  j  2  Chitty,  Crini. 
Law,  312  * ,  ante,  vol.  i.  J  79 ;  Rex  v.  Can-,  1  Sid.  418. 

»  Rei  n.  Munton,  8  C.  &  P.  498  ;  2  Rnaa.  on  Crimas,  658. 

•  Miller-8  Case.  8  Wils.  420,  427  ;  Patrick  v.  Smoka,  S  Strohh.  1*7;  Bax  tt.  Pedlev, 
1  Leaoh,  C.  C.  [4th  ed.)  325;  2  Chitty,  Crim.  Law,  312  ;  2  Bdb.  od  Crimes,  587, 
Sth  <Eng.)  ed.  vol.  iii.  p.  2  ;  Regina  v.  Sohleainger,  10  Q.  B.  (170;  2  Cox,  C.  C.  200. 

•  Regina  i>.  Parker,  Car.  t  M.  639;  2  Chitty,  Crim.  Law,  812,  320, 
1  Commonwealth  e.  Cornish,  6  Binn.  249. 

(a)  Lambert  v.  People,  TS  N.  T.  S20. 
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deDce.'((i)  Bat  the  degree  of  materiality  is  of  no  importaDce; 
for,  if  it  tends  to  prove  the  matter  id  hand,  it  is  enough,  though 
it  be  but  circamBtantial.^  Thus,  falsehood,  in  the  statement  of 
collateral  matters,  not  of  substance,  such  as  the  day  in  an  action 
of  trespass,  or  the  kind  of  staff  with  which  an  assault  was  made, 
or  the  color  of  his  clothes,  or  the  like,  may  or  may  not  be  crimi- 
nal, according  as  they  may  tend  to  give  weight  and  force  to  other 
and  material  circumstances,  or  to  give  additional  credit  to  the 
testimony  of  the  witness  himself  or  of  some  other  witness  in  the 
cau8e.^(&)  And  therefore  every  question  upon  the  cross-exami- 
nation  of  a  witness  is  said  to  be  material.^  In  the  answer  to  a 
bill  in  equity,  matters  not  responsive  to  the  bill  may  be  mate- 
rial.*  But  where  the  bill  prays  discovery  of  a  parol  agreement, 
which  is  void  by  the  Statute  of  Frauds,  and  which  is  denied  in 
the  answer,  this  distinction  has  been  taken:  that,  where  the 
statute  is  pleaded  or  expressly  claimed  as  a  bar,  the  denial  of 
the  fact  is  immaterial,  and  therefore  no  perjury ;  but  that  where 
the  statute  is  not  set  up,  but  the  agreement  is  incidentally 


>  2  Bom.  on  Crimes,  600,  Bth  (Eng.)  ed.  rol.  Ui.  p,  10 ;  1  H«w!c.  P.  &  c.  69,  {  8  ; 
Ees  V.  Avlett,  1  T.  B.  S8,  61);  Coumao wealth  v.  Parker,  3  Cuah,  S12;  Comnion- 
wealtb  V.  KniBht,  12  Mass,  273;  Rri  f.  PrendergMl,  ieVa,  C.  C.  8i.  In  s  Uu  case, 
Erlr,  J.,  wid,  he  thought  the  law  oughJ.  to  be,  that  wAofnin-  is  awoni  deliberately,  and 
in  '>pen  eonrt,  should  be  the  subject  of  Tieigary  ;  though  the  law,  as  it  eiista,  he  added, 
[a  undoubtedly  different.      Regina  o.  Philpotta,  6  Coi,  C.  C.  836, 

1  Sex  V.  Griepe,  1  Ld,  Baym.  258  ;  Reg.  v.  Rhodea,  2  Ld.  Raym.  889,  890  ;  Stat* 
V.  Hathaway,  2  N.  4  McC.  ]ie  ;  CominonweBlth  tp.  Pollard,  12  Met  S2S.  See  Begin* 
r.  Worler,  3  Coi,  Q  C.  635  ;  Regina  p.  Owen,  6  Coi.  C.  C.  105. 

*  1  Hawk,  P.  C.  c  69,  {  8  ;  S  Kii™.  on  Crimea,  eno.  6th  (Ecg,)  ed.  to),  iii.  p.  10 ; 
Rex  ir.  Styles,  Hetlay,  97  ;  Studdard  t>.  I-inTlUe,  8  Hawks,  Hi  ;  Stole  v.  >'orria,  9 
K.  H.  98.  False  evidence,  whereby,  on  the  trial  of  a  cause,  tbf  judge  is  induced  to 
admit  other  material  evidence,  is  indiclalile  as  peijiiry,  even  thoiigh  the  Utter  evidenoe 
he  afterwards  withdrawn  by  counsel.  Regina  v.  Philptla,  8  C,  &  X.  136  ;  6  Coi, 
C,  C  329  1  2  Deniaon,  C,  C.  302 ;  8  Eng.  Law  h.  Eq.  680, 

*  Swte  V.  Stmt,  1  Murphey,  124  ;  Rai^nR  v.  Overton,  2  Moody,  C.  C.  288 ;  Cw. 
&  Hanth.  665  ;  Regina  s.  Uvey,  S  C.  &  E.  86, 

*  6  Mod.  348, 


(a)  Wood  0.  People,   69  N,  Y.  117;  62  N.  J,  L.  856.     Whether  the  evidence 

Com.  p.  Grant,  116  Mass.  17,     The  testi-  was  mRterial  or  not  was  a  question  entirely 

niony  will  be  deemed  material  whenever  for  the  court,  and  not  at  all  for  the  jury, 

it  Unda  directly  or  eircumatantially  to  Gordon  t>.  State,  48  N.  J,  L.  611. 
prove  the  matters  in  issue.     The  materi-  (i)  It  Is  not  a  sufficiently  preciae  alle- 

ality  of  the  atatement  allef^  to  be  false  gation  npon  which  to  found  an  indictment 

may  eithot  appear  on  the  face  of  the  in-  for  peijury,  that  the  prisoner  swore  that 

dictment  by  examination  of  the  alleged  a  certain  event  did  not  happfn  within  two 

false  testimony  in  its  relations  to  the  issue  fixed  dates,  his  attention  not  having  been 

on  trial,  or  its  ntateriality  may  b«  averred  called  to  the  particular  day  upon  which 

in  the  indictment,  and  Buch  avennent  of  the  transaction  was  alleged  to  have  taken 

iMteriality  ia  mfflcient    8UU  v.  Vorrbii,  pUce.    Beg.  e.  SloUdy,  1  F.  &  P.  618. 
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4^ai^d,  —  as,  for  example,  in  a  bill  for  relief,  —  tiie  fact  is 
material,  and  perjury  may  be  assigned  npon  the  denial.  ^  (a) 

§  196.  VxM.  As  it  is  the  act  of  false  swearing  that  consti- 
totes  die  crime,  and  not  the  injury  which  it  may  hare  done  to 
iadiviciuala,  the  materiality  <^  the  testimony  is  to  be  ascertained 
by  reference  to  the  tirae  whon  it  waa  given^  the  perjury  being 
then,  if  ever,  committed.  If,  therefore,  an  aflSdavit  was  duly 
sworn,  but  cannot  be  read,  by  reason  of  some  irregularity  in  Ae 
jurat,  or  for  some  other  oaofle  is  not  used ;  =  or  if,  after  the  testi- 
mony was  given,  some  amendment  of  the  issue,  or  other  change 
in  the  proceedings,  takes  place,  by  means  of  which  the  testimony, 
which  was  material  when  it  was  given,  has  become  immaterial,' 
—  proof  of  its  materiality  at  the  time  is  still  sufficient  to  support 
this  part  of  the  charge.  Nor  is  it  necessary  to  show  that  any 
credit  wot  given  to  the  testimony ;  it  is  enough  to  prove  that  it 
was  in  fact  given  by  the  prisoner.* 

§  197.  Proof  of  matarlftlltj'.  B«oordB.  Fmrol  evldvncM.  Where 
the  proof  of  materiality  is  found  in  the  records  of  the  courts  ot 
in  the  documents  necessary  to  show  the  nature  of  the  proceedings 
in  which  the  oath  was  taken,  this  fact  will  appear  in  the  course 
of  proving  the  proceedings,  as  has  already  been  shown.  But 
where  the  perjury  is  assigned  in  the  evidence  given  in  the  cause, 
it  will  be  necessary,  not  only  to  produce  the  record,  but  to  give 
evidence  of  so  much  of  the  state  ot  the  cause,  and  its  precise 
posture  at  the  time  of  the  prisoner's  testifying,  as  will  show  the 
materiality  of  his  testimony.  The  indictment  does  not  neces- 
sarily state  how  it  became  material,  but  only  chafes,  generally, 
that  it  was  80.*(i) 

§  198.    WUfnl  f^ehood.      HnmlMr  of  wttiWMW.      6thly.    As  to 

>  Begina  o.  TMtM,  Car.  k  lUnh.  1S2  ;  Baz  v.  Bsneoeck,  2  Feake't  Cat.  9S ;  Bex 
D.  Dnnstou,  Kj.  &  M.  lOB.  Sea  Commonwealth  v.  Parker,  2  Cash.  225.  Tha  /adi 
being  proved,  the  qneglion,  whether  the;  are  nutarial  or  not,  ii  ■  qQeation  of  Une. 
Steinman  v.  UcWilliBms,  fl  Barr,  170. 

>  Kegina  v.  Hailej,  1  C.  ft  P.  2GS  ;  Baz  e.  Croulej,  7  T.  B.  815.  And  see  Stata 
«.  LaVBlley,  9  Mu.  834. 

•  Bullock  D.  Coon,  4  Vend.  ESI. 

•  Hawk.  P.  C.  c  6B,  {»;  2  Bun.  on  Crimei,  SOS,  Sth  (Bug. )  ed.  Tal.  ilL  p.  22. 

•  Stale  B.  Mnmford,  1  Der.  S19. 

(a)  It  eeenu  that  the  matnWity  of  tbs  entlj  amfni,  B^  v.  Comtney,  7  C«x,  C 

nuttar  aasigned  ia  a  qnastion  far  the  jniy.  0,  111  ;  Rez  e.  OEmatCFn.  By.  Jb  M.  100. 
Beg.  V.  Utb?,  S  C.  ft  B.  2fl  ;  Com.  v.  Pol-  (b)    Rlmmel  v.  People,   S2    UL   457. 

krd,  12  Met   (Uaea.)  22fi.      Sea  Befi.  v.  Bnt  aanftw,  State  s.  Waktfdd,  9  Ho.  An. 

Ooddvd,  2  F.  ft  r.  861.    Bnt  Me  ^pu-  SM. 
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the  teilftU  fcdnty  of  the  matter  i^tified.  It  vas  formerly  held, 
that  tv>o  mtneeteg  were  indispensable,  in  order  to  a  conviction 
for  perjury;  as  otherwise  there  would  be  only  oath  against  oath: 
but  this  rule  haa  been  with  good  reason  relaxed;  and  a  convic- 
tion, as  has  been  fully  shown  in  a  preceding  volume,  may  be  had 
apon  any  legal  evidence  of  a  nature  and  amount  sufficient  to  out- 
weigh that  upon  which  perjury  ia  assigned.  This  point  having 
been  fully  treated  in  the  place  referred  to,  it  is  superfluous  here 
to  pursue  it  further.  >  (a)  It  may,  however,  be  added  here,  that 
it  is  only  in  proof  of-  tbo  faltity  of  what  was  testified,  that  more 
evidence  than  that  of  a  single  witness  is  required ;  one  witness 
alone  being  sufficient  to  prove  all  the  other  allegations  in  the 
indictment' 

§  199.  Same  rabjeot.  In  proof  that  the  testimony  was  wilfully 
false,  evidence  may  be  given  showing  animosity  and  malice  in 
the  defendant  against  the  prosecutor;'  or  that  he  had  sinister 
and  corrupt  motives  in  the  testimony  which  was  falsely  given. 
Tkai,  where  perjury  was  assigned  upon  a  complaint  made  by  the 
d^endant  of  threats  on  the  part  of  the  prosecutor  to  do  him  some 
great  bodily  harm,  thereupon  requiring  sureties  of  the  peace 
against  him, — evidence  was  held  admissible,  showing  that  the 
real  object  of  the  defendant,  in  making  that  complaint,  was  to 
coerce  the  prosecutor  to  pay  a  disputed  demand.*    And  if  the 

1  Ante,  vol.  i,  §S  267-2fl0  ;  Commonwealth  v.  Parker,  2  Cash.  212  ;  tJailad  SutM 
t.  Wood,  14  Feten,  130  ;  1  LsadiDR  Crim.  Cues,  482  ;  Begins  v.  Boulter,  3  C.  &  E. 
236  ;  e  Coi,  C.  C.  643;  1  Leadiag  Crim.  Coms,  494;  IS  Jur.  136  ;  2  Kiiu.  on  CrimM, 
0t»-<B4,  6th  (EnK.)«l.  vol.  iii.  pp.  72-80.  And  sw  Hfgina  p.  Wheatland,  8  C.  t  P. 
SS8  ;  fieftinB  ".  Cbaoipiiej,  2  Leinn,  C.  C.  2CS  ;  fiegiUA  v.  Hughes,  1  C.  &  K.  fiia.  It 
is  also  to  be  noted,  that  daclaratiom  in  artiailo  mortU  are  not  admisaiblB,  even  aa  co^ 
lobontive  or  adminicnlsr  evldsnce,  except  in  eaiea  of  homicide.      See  aiUi,  vol.  L 

»  Commonwealth  e.  PoUsrf,  12  Met.  226  ;  Rex  •.  Lee,  2  Buss,  on  Crimes,  650,  5th 
(Bng. )  ed.  vol,  iii.  p.  80  ;  State  v.  HsywBTd,  1  N.  *  MoC.  648,  It  seems  that  peijary 
dm;  be  anigned  upon  ■  atatcment  literally  true,  bnt  deaiAnedl;  naed  to  convey  a  false 
meaning,  and  actually  onderetood  In  such  false  sense  ;  tbe  rule  being,  that,  "  If  the 
wonts  an  lUse  in  the  onlv  fense  In  which  thej  relate  to  the  snbjecC  in  dispute,  it  it 
■uScient  to  convict  of  perjuiy  ;  though  in  another  senae,  foreign  to  the  issne,  they 
might  be  true."    1  Oilh.  Er.  by  Lofft,  p.  Ml ;  Km  «.  Ajlett,  IT.  R.  93.     Whether, 


f«l  Bw.  V.  Braithwaite,  B  Cox,  C.  C.  priaoiier,  upon  which   the  peijury  ii  u- 

SM  ;  St«te  «.  Head,  ET  Mo.  2GS.     It  is  not  ligned.    Beg.  v.  Towey,  8  Coi,  C.  C.  898. 

iiec«Miry  that  the  evidence  addaced  to  cor-  Hemonudtiiu  made  by  witnew,  at  date  of 

lobotate  the  first  vitneas  to  an  aaslgnmeat  transaction,  safflcient  cormboratioD  of  nx^ 

of  peijnry  ahonld  amount  to  a  direct  con-  nesa.     Beg.  v.  'Webatar,  1  F.  t  F.  616, 
tnaktion  of  the  ■tatement  made  by  tbe 
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false  teatimoDy  given  in  a  cause  were  afterwards  retracted  in  a 
cross-examination,  or  a  subaequent  stage  of  the  trial ;  yet  the 
indictment  will  be  supported  by  proof  that  the  false  testimony 
was  wilfully  and  corruptly  given,  notwithstanding  the  subse* 
quent  retraction.'  But  it  must  be  clearly  shown  to  have  been 
wilfully  and  corruptly  given,  without  any  intention,  at  the  time, 
to  retract  it;  for  Jt  is  settled,  that  a  general  answer  may  be  sub- 
sequently explained  so  as  to  avoid  the  imputation  of  perjury. 
Thus,  where  perjury  was  assigned  upon  an  answer  in  chancery, 
in  which  the  defendant  stated  that  she  had  received  no  money ; 
and  it  was  proved,  that,  upon  exceptions  being  taken  to  this  ait 
awer,  she  had  put  in  a  second  answer,  explaining  the  generality 
of  the  first,  and  stating  that  she  had  received  no  money  before 
such  a  day,  —  it  was  held,  upon  a  trial  at  bar,  that  nothing  in 
the  first  answer  could  be  assigned  aa  perjury  which  was  explained 
in  the  second.' 

§  200.  Buna  anbjMt  The  allegation  tiiat  the  oath  was  wil- 
fully and  corruptly  falae  may  also  be  supported  by  evidence  that 
the  priaoner  swore  rathly  to  a  nuUter  which  he  never  iiaw  nor 
knew;  aa,  where  he  swore  positively  to  the  value  of  goods  of 
which  he  knew  nothing,  though  his  valuation  was  correct; '(a) 
or,  where  he  swore  falsely  to  a  matter,  the  truth  of  which,  though 
he  believed,  yet  he  had  no  probable  cauiefor  believing,  and  might 
with  little  trouble  have  ascertained  the  fact  Thus,  where  the 
prisoner,  having  been  shot  in  the  night  in  a  riot,  made  com- 
plaint on  oath  before  a  magistrate  against  a  particular  individ- 
nal,  aa  having  shot  him;  and  two  days  afterwards  testified  to 
the  same  fact  upon  the  examination  of  the  same  person  upon  that 
charge ;  upon  which  oath  perjury  was  assigned ;  and,  upon  clear 
proof  that  this  person  was  at  that  time  at  a  place  twenty  miles 
distant  from  the  scene,  the  al^i  was  conceded,  and  the  pris- 
oner's defence  was  placed  npon  the  ground  of  honeat  mistake  of 
the  person,  —  the  jury  were  instructed  that  they  ought  to  acquit 
the  prisoner,  if  he  had  any  reasonable  cause  for  mistaking  the 
person;  but  that,  if  it  were  a  rash  and  presumptuous  oath,  taken 

<  Mariin  v.  Miller,  4  Mo.  47. 

'  Rei  V.  CstT,  1  Sid.  418  j  2  K«b,  678  j  2  Rdh.  on  Crimei.  AM,  6th  (En?.)  ed.  voi 
lii.  p.  97.  The  ume  gfneral  jirindpls  is  Tccognized  In  R«x  v.  Jouat,  1  Peiik«'a  Ca& 
88  ;  Rex  v.  Dovlin,  Id.  170 ;  Rex  c.  tiowhy,  Hy,  «  M.  £09. 

■  9  Intt.  166. 

(n)  Peopla  o,  McKianej,  S  Parker,  a  R.  610. 
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without  any  probable  foundation,  they  ought  to  find  him  guilty, 
though  he  might  not  have  been  certain  that  the  iudividaal 
charged  was  not  the  person  who  shot  him.  And  this  instruction 
vas  held  right' (a) 

§  2U1.  Defenoe.  In  DEFENOG  against  an  indictment  for  perjury, 
it  may  be  shown  that  the  oath  was  given  before  a  court  or  a 
magistrate  having  no  Juritdiction  in  the  cause  or  matter  in  ques- 
tion; as,  for  example,  that  the  oath  vas  given  before  a  judge, 
out  of  the  limits  of  the  State  in  which  he  was  commissioned ; '  (b) 
or,  in  a  suit  previously  abated  by  the  death  of  tlie  party ;  *  or  the 
like.*  It  may  also  be  shown,  that  the  testimony  was  given  by 
surprise,  or  inadvertency,  or  under  a  mere  mistake,  for  which  the 
witness  was  not  culpable,  and  In  respect  of  which  he  ought  to  be 
charitably  judged;'  or,  that  it  was  in  a  point  not  material  to  the 
issue  ;^  or  that  it  was  trve.  But  if  there  be  several  asBiguments 
of  perjury  in  the  same  indictment,  and  as  to  one  of  them  no  evi- 
dence is  given  by  the  prosecutor,  no  evidence  will  be  admitted, 
on  the  part  of  the  defendant,  to  prove  that  in  fact  the  matter 
charged  in  the  assignment  to  be  false  was  in  reality  true.'' 

§  202.  WitosH.  Party  injarad.  In  regard  to  the  competency 
of  the  party  injured  as  a  witness  to  prove  the  perjury,  it  was  for- 
merly the  course  to  exclude  him,  where  it  appeared  that  the  re- 
sult of  the  trial  might  probably  be  to  his  advantage  in  ulterior 
proceedings  elsewhere.  Thus,  where  he  expected  that  the  de- 
fendant would  be  the  only  witness,  or  a  material  witness  against 

1  Commonwesltli  r.  Cornish,  6  Binn.  249, 

*  Jacksnti  V.  HitmphreT,  1  Johns.  4BS. 
■  Rex  0.  Cohen,  1  SUrk.  Gil. 

'  Psine'a  Cans,  YelT.  Ill  ,  BnlitiR  b-  Lather,  2  Taylor,  202;  State  p.  Alejcander,  4 
Bawks.  182  ,  State  ir.  Hnywanl,  1  jT.  &  McC.  646  ;  Common  wealth  v.  White,  8  Pick. 
458  ;  StKte  o.  Furlonfi,  20  Me.  69  ;  Mair  v.  StaM,  8  Blackf.  154  ;  Unibdeu  u.  SUite, 
6  Humph.  83. 

»  Kfi  r.  Mi^llmg,  6  Mod.  848,  BSOs  I 

E».  635.     In  Eei  v.  Crespigny,  1  Esp.  2. _..  

port  <ir  a  deed.     3e«  ace  State  d.  WoolTerton,  8  Blackf.  462. 

•  State  n.  Hathaway,  2  N.  *  McC.  118  ;  Hinch  ».  State,  2  Mo.  158. 
'  Hex  e.  Hemp,  S  C.  ft  P.  4flfi. 

(a>  Bnt  ft  faJae  nreanng,  "to  tba  best  that  the  accnsed  knew  that  the  witness 

nr  the  opinion  of  the  witness,"  to  s  state-  would  coimptly  swear  falsely.    Stewart  v. 

ment  which  is  not  tme  and  wjiich  the  wit-  State,  22  Ohio  ^t,  477 ;  Com.  v.  Donglaa, 

nern  has  no  reasonable  canae  to  helievB  to  b  Met.  (Maaa.)  241. 

be  true,  but  which  he  Aoet  believe  to  be  (i)  Or  that  the  notary  before  whom  the 

trae,   i<  not  perjnry.     Com.   v.  Brady,  6  oath  wan  taken  was  at  tnat  time  the  resi* 

Gray  (Mass.),  7S.     In  an  indictment  for  dent  of  another  State.    Lambert  t>.  People, 

•obonistion  of  peijnry,  it  must  be  alleged  7fl  N.  Y.  220. 
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him  in  a  Bubaequeut  trial;'  or,  where,  by  the  ordinary  course  in 
chancery,  he  might,  upon  the  conviction  of  the  defendant,  obtain 
an  injunction  of  further  proceedings  at  law,*  —  he  has  been  re- 
jected aa  incompetent  But  the  modem  rule  places  the  prosecu- 
tor in  the  same  position  aa  any  other  witness,  rejecting  him  only 
where  he  has  a  direct,  certain,  and  immediate  interest  in  the 
record,  or  is  otherwise  disqualified,  on  some  of  the  grounds  stated 
in  a  preceding  volume."  But  where  the  defendant  is  a  material 
witness  against  the  prosecutor,  la  a  cause  still  pending,  the 
court  will  in  their  discretion  suspend  the.trial  of  the  indictment 
until  after  the  trial  of  the  civil  action. 

>  Bex  V.  Dalby,  1  Pealce,  12  ;  Bei  v.  Hulme,  7  C.  &  P.  S. 

*  Kex  f.  Ellen,  1  Esp.  67. 

*  See  anU,  toL  i.  9§  SS7,  389,  SSO,  403,  404,  407,  411-llS.     And  we  State  e. 
Biahop,  1  D.  Chipm.  (Vt.)  120  ;  SUto  v.  Pray,  14  N.  H.  484. 
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§  203.  DeflnlUoo.  This  offence  coiuiBta  in  having  a  plurality 
of  wives  at  the  »ame  time.  It  is  often  termed  bigamy;  which,  ia 
its  proper  significatioa,  only  means  liaving  had  two  Tires  in 
BDCcession.  It  was  originally  considered  as  of  eoclesiastical 
cognizance;  but  the  benefit  of  clergy  was  taken  away  from  it 
by  the  statute  De  Bigamia;^  and  afterwards  it  was  expressly 
made  a  capital  felony.' 

§  204.  Indictment .  The  indictment  states  the  jEr<t  and  lecond 
marriaget,  and  alleges  that  at  the  time  of  the  second  marriage, 
the  former  husband  or  wife  was  alive.  The  proof  of  these  three 
facts,  therefore,  will  make  out  the  case  on  the  part  of  the  prose* 
cutiou.  (a)  In  regard  to  the  first  marriage^  it  is  sufficient  to 
proTo  that  a  marriage  in  fact  was  celebrated  according  to  the 
laws  of  the  country  in  which  it  took  place ;  and  this,  even  though 
it  were  voidable,  provided  it  were  not  abBolutely  void.  "(6)  This 
may  be  shown  by  the  evidence  of  persons  present  at  the  marriage, 
with  proof  of  the  official  character  of  the  celebrator;  or,  by  docu- 
ments legally  admissible,  such  as  a  copy  of  the  register,  where 
registration  is  required  by  law,  with  proof  of  the  identity  of  the 
person ;  or,  by  the  deliberate  admission  of  the  prisoner  himself.*  (<t) 

■  4  Ed*.  I.  e.  6. 

*  1  Jae.  I.  e.  11,  S  1  ;  1  East,  P.  C.  404. 

'  AnU,  Tol.  ii.  tit.  Marriage,  {  461.  And  oea  BUhop  aa  Manicgo  and  Divnrca,  6tlt 
ed.  e.  SS,  where  ths  evidsnce  of  nuuriags  n  raon  fully  treated. 

•  Sre  ante,  vol  L  !§  S89,  484,  493  ;  vol.  ii.  }  4^1  ;  Truman's  ClM,  1  East,  P.  & 
470 ;  State  v.  Ham,  11  He.  361 ;  WaolTerton  *.  State,  16  Ohio.  17S. 

(b)  In  general,   on  the  proof  of  ran-  invalid.     Tbni,  where  the  marriige  lieenaa 

riage,  we  ante,  vol.  L  {  107,  vol.  ii.  titles  was  (olien  ont  w  imgnlaiij  that  the  par- 

Adaltery,  Bastardy,   Marriage.    The  biga-  ties  most  ha*e  hnown  that  the  mama^^ 

DHMiB  contract  of  nuniage  constitatea  the  wu  not  Inthorized,  and  there  was  no  en- 

erimiasl  offence,  and  therefore  the  indict-  dence  of  cohHbitation,  nor  waa  the  ma^ 

nmit  ahonld  be   brooght  in  the  conntj  riage  reot^izcd  in  any  way  as  ralid,  hot 

where  that  contrail  is  made.      B^gs  v.  there  waa  positiTe  eridenM  of  noD-asaent, 

State,  96  Ala.  lOS  ;   Walla  v.  Stete,  82  it  was  held  that  sneh  proof  of  uurriua 

Aik.  £05.  wonld    not   inpport    an   indicbnent   Km 

(b)  The  marriage  contract  cannot  be  Uguny.  Kopke  v.  People,  4S  Mich.  41. 
foniied  nnlessboth  parties  consent  thereto.  (c)  Halbrook   «.    Stst«,  S4  Ark.  Gil  ; 

Thenfore,   if   the   elrcumataneee  tend  to  Beg.  v.  Miinwuing,  S7  Eng.  L.  A  Eq.  VJ9; 

prere  that  sncfa  consent  was  not  girsn  by  Miles  tt.  United  Stetea,  3  Utah,  10  ;  a.  o. 

ths  parties,  the  marriage  contract  may  b«  IW  U.  B.  S04;  Williams  p.  Stata,  64  Ah. 
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§  206.  Proof  of  *9ooa&  maxzi*ga.  In  proof  of  the  aecond  mar' 
riage,  the  same  kind  of  evideuce  is  admissible  as  in  proof  of  the 
first.  But  it  must  distinctly  appear  that  it  was  a  marriage  in 
all  respects  legal,  except  that  Uie  first  husband  or  vife  vas  then 
alive;  (a)  that  it  was  celebrated  within  the  county,  unless  other- 
wise provided  by  statute ;  and  that  the  person  with  whom  the 
second  marrif^  was  had  bore  the  name  mentioned  in  the  indict- 
ment.^ Proof  of  a  second  marriage  by  reputation  alone  is  not 
sufficient,  (i)  The  description  of  the  person,  too,  though  unnec- 
essarily stated  in  the  indictment,  must  be  strictly  proved  as 
alleged.  Thus,  where  the  person  was  styled  a  widow,  but  it 
appeared  in  evidence  that  she  was  in  fact  and  by  reputation  a 
single  woman,  the  variance  was  held  fatal.^ 

§  206.  Same  aabjeot  If  the  first  marriage  is  clearly  proved, 
and  not  controverted,  then  the  person  with  whom  the  second 
marriage  was  had  may  be  admitted  as  a  witness  to  prove  the 
second  marriage,  as  well  as  other  facts  not  tending  to  defeat  the 


181  ;  Sqnire  v.  State,  46  luiL  4S9.     This  declarations  in  rerersDca  to  it  are  Hdmii- 

kdmiiBian,    thongb    legal   s^suce,   niEiy  sible,  both  aa  erideDce  of  identity  and  of 

haT«  very  sliglit  weight.     The   weight  is  the  murnnge  ;  and  for  the  former  purjioso 

for  the  jar;,  who  muat  look  at  all  the  cir-  the  niarriagii  certiGcate  itself  would  be  ad- 

cumataDcen  of  the  case  which  may  rHuder  miasibla    in  connection  with  his  declara- 

the  probabilitT  of  the  tmth  or  faUeliood  liana    respecting    it.     Stat«  v.  Abbey,  29 

of  the  a>tmi9$ion,  leas  or  greater.    United  Vt.  60. 

Statea  v.  Miles,  iicpra,-  Com.  v.  Hennina,  (n)  But  it  waa  held  in  People  ».  Brown, 

JO  Phila.  (Pu.)  209.     But  it  wan  held  m  S4  Mich.  S39,  that  a  mumiige  which  would 

Gahigan  d.    People,  1  Park.  Cr.  K.   378,  bs  bij^amous  was  not  rendered  inaoceot  by 

that  the  iirst  murriage  cannot  be  proved  the  fact  that   it  was  between  a  negro  and 

hy  the  oonfesaioDa  of  the  defendant,  though  white    peraon,  which  waa  prohibited  and 

nipported   by  proof  of  oohabitatiaa  and  mitde  void  by  atatnto.     Aa  the  contract  ia 

Npittation.     And  when  the  Grat  marriage  the  criminal  olTeni^  it  is  not  necessary  to 

waa   contracted   abroad,    the   proaecution  prove    cohabitation  after   tbe   completioa 

mu3t  prove  its  validity  by  the  foreign  law.  of  the  second  mani'ige  contract.     Gise  s. 

People  p.  Larobert,  6  Mich.  349.     On  the  Com..  81  Pa.  St.  428. 

E roof  of  farBi!;n  marriagea.  see  ante,  vi>l.  ii.  (b)  Where  an   indictment  for  bigamy 

astardy  &  Marriage.     Evidence  that  the  was  brought  againat  a  Hormoa  living  in 

person  by  whom  a  marriage  cereraony  was  Utah  Territory,  it  was  held  that  the  sei-- 

performed  was  reputed  to  be,  and  that  he  ond  marriage  might  be  proved  by  evidence 

acted  aa,  a  Dtagiatrate  or  minister,  ia  admia-  that  the  woman  whom  he  was  alleged  to 

aible.  and  ia  snf&clent  primti  /ade  proof  have  married  waa,   at  the  time  when  (be 

of  hia   official   or   ministerial    character,  marriage    waa     supposed   to   have   taken 

And  where  a   marriage   cerentony  ia  per-  place,  in  the  so-called  Endoivment  Honse, 

formed  by  a  person  purportingtobea  min-  where,  by  the  custom   of   the   Mormons, 

Ister,  and  by  whom  a  marriage  certificate  marriages   are   aolemnized,  a  nd  that  she 

is  given,  and  one  of  the  parties  to  the  cere-  then  wore  a  peculiar  dress,  such  as  is  the 

moQy  apeaka  of  it   aa   a  valid  and   real  cnstomary  dresa  of  Mormon  brides.  United 

marriage,  and  refers  to  the  certificate  in  States  v.  Miles,   103  U.  3.  304.     So  the 

Bupport  of  hia  declaration,  and  he  ia  sub-  marriage  may  be  proved  by  the  condnct 

te(|tlently  indicted  and   tried  for  bigamy  and  declaration  of  the   defendant.     Com. 

oa  aocoaut  of  such  marriage  ceremony,  his  v.  Jackson,  11  Boah  (Ey.),  S79. 
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first  or  to  legalize  the  second.  Thus,  it  ia  conceived  she  would 
not  be  admitted  to  prove  a  fact  shoving  that  the  first  marriage 
was  void,  such  aa  relationship  within  the  degrees,  or  the  like ; 
nor  that  the  first  wife  was  dead  at  the  time  of  the  second  mar- 
riage ;  nor  ought  she  to  be  admitted  at  all,  if  Uie  first  marriage 
is  still  a  point  in  controversy.^  (a) 

§  207.  Both  bnsbaudx  or  wlvaa  miut  bo  UTlng  at  th«  tame  tima. 
There  must  also  be  proof  that  the  first  husband  or  wife  was  living 
at  the  time  of  the  second  marriage.  And,  for  this  purpose,  it  is 
said  that  the  mere  presumption  of  the  continuance  of  life  is  not 
BufBcient,  without  the  aid  of  other  circumstances,  though  seven 
years  have  not  expired  since  the  last  intelligence  was  had  in  re- 
gard to  die  absent  person.' 

§  208.  Defwiae.  The  DEFENCE  may  be  made  by  disproving 
either  of  the  points  above  stated.  Thus,  where  a  woman  marries 
a  second  husband  abroad,  in  the  lifetime  of  the  first;  and  after- 
wards the  first  died;  and  then  she  married  a  third  in  England, 
in  the  lifetime  of  the  second,  and  for  this  third  marriage  she  was 
indicted,  —  upon  proof  that  the  first  husband  was  living  when 
the  second  marriage  was  had,  it  was  held  a  good  defence  to  the 
indictment,  the  second  marriage  being  a  nullity,  and  the  third 
tlieref ore  valid.  ^  (S)  But  the  prior  marriage  must  be  shown  to 
be  absolutely  void ;  for,  if  it  were  only  voidable  and  not  avoided 
previous  to  the  second  marriage,  it  is  no  defence.*  (c)  The  de- 
fence may  also  be  made,  by  showing  that  the  prisoner's  case 
comes  within  any  of  the  exceptiont  found  in  the  statutes  which 
the  several  States  have  enacted  on  this  subject:  such  as,  absence 

1  Sm  anU.  vol.  i.  J  838 1 1  Hde,  P.  C.  698  j  1  East,  P.  C.  489  ;  1  Raw.  on  Crimw, 
aiB,  6th  (Eng.)  ed.  vol.  iiL  pp.  816,  818. 
»  Rex  p.  Twjning,  2  B,  4  Aid.  888. 
■  Lady  M«(ii«iii's  C«««,  1  Hale,  P.  C.  898. 
«  3  Inat.  SS. 


M  Unitfd  atatea  v.  Miles,  108  U.  S.  held  that  ths  ttird  ir         „ 

SM?  .  to  S;  effect  that  if  «oh  wife  tee-  der  the  P-rt^f  J^^le  t»  «  P'™«ut'<™  /" 

ttfieionthefirettrialoffmindictmetitfor  higsray.     Halbrook  b.  SUU,  84  Ark.  Ell. 
Wny,  and   then    i.  k™t  a^y  by  the  {c)  So  where  maniagfl  waa  contract^ 

d^int  from  the  ««oi>i  trial,  Wen ce  by  peraoD)  under  the  age  of  eon^nt^  thw 

0™"he  tertified  at  the  former  trial  ia  wa.  held  to  be  no  defence  to  an  mdietoent 

^i^^jg  for  bigamy,  without  proof  of  a  aubeeqnert 

(6>  So  where  the  hnaband  was  divorced  aToidanoe  of    Ae   mamafje  prior  to  the 

fwi,  the  wife  ™h«^nent  to  the  .econd  ««,nd  raamap.     B*^.  ";  ^taW,  66  AU. 

nuriage  bnt  priortLi  the  third,  it  wm  108  ;  Walla*.  Stole,  82  Ark.  B86. 
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of  the  former  partner  for  more  than  eeven  years,  unheard  of;  (a) 
previous  divorce  a  vinetdo  matrimonii  i  or  the  like,  {b) 

(a)  It  is  not  Dscewar;  that  thesa  de-  tiou  that  he  is  aliTe  a  month  later,  aa  it 

fences  abnuld  be  uegatiml  by  the  mdict~  doaa  thM  he  vaa  aliye  un  hour  or  ■  jmi 

ment.     The^  ehonld  De  alfai-aa  in  sviiienca  Utur,  and  is  eridetice  for  the  jury  to  coa- 

bj   the   defendant  under  the  plea  of  not  ud«r.      The  coart  on  appeal  also  said  that 

Kuilty.     Barber   v,    Stat«,  60    Md.   101  ;  the  ^ury  nere  to  Jud^  of  the  Btren^th  of 

State  f.  Barrow,  31   La.  Ann.  091.    The  the  preaumption  of  tils  Innocence  of  the 

Mormon  practice  of  polygamy  has  n«w  defendant ;  as  well  aa  oT  the  ooBtinuance 

been  counteDaiiced  in  any  d^ree  by  the  of  life  of  hU  former  wife,  iu  view  of  all 

Courts  of  the  United  Statea.     In  Unitud  the  circumetancra  atfectiug  them  ;  and  that 

States   D.   Reynolds.   1    UUh  Terr.   2-2S,  a  ruling;  that  the  presumption  at  innocenea 

the    defendant  atforad    evidence    that  the  deatroyeii  the  presumptiuu  of  the  continu- 

doctrine     of     polyf^amons     marriaf[e    was  ancs  of  life,  so  that  the  fact  that  the  6nt 

part  of  his  reugious  creed,  and  that  the  wife  was  alive  a  month  before  the  second 

polygamous   marriage  was  iti   accordanc*  marriage  was  not  to  be  considered  as  eri- 

witii  this  doi:trJne,  and  the  eridence  was  dence  that  abe  was  tiviag  at  the  time  o( 

rejected.     In  a  case  in  Massachusetts,  the  that  marriage,  was  errooeoua.     Com.   n. 

defence  raised  an  interesting  case  of  the  McGrath,  140  Mass.  298. 

conHict  of  the  presumptions  of  life  and  {b)  Under  the  English  statnte,  whare  a 

innocence.    The  defendant  offered  evidence  husband   has  been  stsent  more  than  seven 

to  prove  that  he  waa   Rrat  married  to  a  years,  and  tbc  jury  had  that  there  is  no 

woman  who  was  alive  within  a  month  of  STidenue    that   the   wile   knew   that    tha 

the  formsr  marriage  alleged  in  the  indict-  husband  tvaa  alive    at  the   time   af  her 

ment  ;  and  asked  that  the  ruling  be  given  second   roarriaige,    bnt   that  she   bad  th« 

that,   if  the   lirst  wife  was  alive  a  month  means  of  acquiring  knowledge  of  that  fact 

before  aaid  former  marriage  alleged  in  the  bad  she  chosen  to  make  use  of  them,  it 

indictmenC.  the  presumption  of  law,  in  the  was  held  that  a  conTiction  could  not  be 

absence  of  evidence  to  the  contrary,  waa  auBtained.  Beg.  v.  Briggs,  1  Dears.  &  Bell, 

that  she  wss  alive  on  that  day,  and  that  98.     And  the  oniu  of  pravtag  the  absenea 

the  JDiy  wonld  be  warranted  in  BO  Ending  ;  of  sach  knowledge  reats  on  the  pmaecn- 

and,  therefore,  that  the  (irst  marriage  al-  tion.     Reg.  *.   Curgerwen,  11  Jur.   N.  B. 

leifed  in  the  indictment  wsa  no  msrriage.  SSt.     A'a  wife   obtiune  a  divorce  for  his 

The  court  instructed  the  lOry  that  there  adultery,    the  statute  forbidding  him  t« 

was  no  presumption  that  she  was  olive  on  marry  again  without  the  authonty  of  the 

that  day,  but  it  must  be  proved  an  a  fact ;  oonrt.     He  maniedagain  in  another  Stat^ 

that,  if  there  waa  any  presumption,  it  waa  in  aocordance  with  its  laws,  and  returned 

that  the  marriage  was  leKal.  On  appeal  the  and  lived  with  his  second  wife  in  the  State 

instructions  werebeld  liable  to  misUad  the  wbere  the  divorce  waa  obtained.      Held, 

Juiy  ;  that  the  bet  that  a  parson  ia  alive  not  guilty  of  polygamy  in  the  latter  State. 

~    '      -       -      --  " -».  p.  lM9.113M«sfc  468. 


■tacertain  time  does  afford  some  pTeaamp-     Com.  i 
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RAPE. 

§  209.  Dofinitioii.  This  ofFence  is  defined  to  be  the  nnlavful 
carnal  knowledge  of  a  woman,  by  force  and  againtt  her  wilO  (o) 
These  facts  are  the  principal  allegations  in  the  iudictment. 

§  210.  Carnal  Knowladge.  In  the  proof  of  camal  knowledge,  it 
was  formerly  held,  though  with  considerable  conflict  of  opinion, 
that  there  must  be  efldence  both  of  penetration  and  of  injection. 
But  the  doubts  on  this  subject  were  put  at  rest  in  England  by  the 
statute  of  9  Geo.  IV.  c.  81,  which  enacted  that  the  former  of  the 
two  facts  was  sufficient  to  constitute  the  ofFence.  Statutes  to 
the  same  effect  have  been  passed  iu  some  of  the  United  States.' 
But,  as  the  essence  of  the  crime  consists  in  the  violence  done  to 
the  person  of  the  sufferer,  and  to  her  sense  of  honor  and  virtue, 
these  statutes  are  to  be  regarded  merely  as  declaratory  of  the 
common  law,  as  it  has  been  held  by  the  most  eminent  judges  and 
jurists  both  in  England  and  this  country." 

g  211.  Force.  iTon-ooiMent.  The  allegation  of  force  and  the 
abaertce  of  previoua  consent  is  proved  by  any  competent  evidence, 
showing  that  either  the  person  of  the  woman  was  violated,  and 
her  resistance  overcome  by  physical  force,  or  that  her  will  was 

1  1  Eut,  P.  0.  48i.  And  kb  2  Inst  180,  ISl  ;  S  Inst.  60 ;  t  BL  Comro.  210; 
1  Rom.  on  Crimes,  676,  6th  (Kng.)  ed.  858. 

*  See  New  Yort,  Rer.  Stat  vol.  ui.  7th  ed.  p.  26BB  ;  Hichigan,  Comp.  Laws,  1871, 
p.  2073  ;  Iowa,  Eev.  Code  of  1880,  §  4658  ;  Arkanais,  Dig.  of  Stat  1874,  S  1301. 

*  3  Inst  69.  60  ;  1  Hale,  P.  C.  828  ;  1  East,  P.  C.  136,  487  ;  Kei  v.  RuaseE,  1 
Eart.  P.  C.  438  ;  Rei  e.  Sheridan,  Id, ;  1  RnsB.  on  Crimea,  678,  6th  (Eng.)  ed.  864  ; 
Commnnweahh  v.  Thomaa,  1  Vire.  Caa,  307  ;  PennsylTania  n.  Sullivan,  Addison,  148; 
State  B.  I,eUan(^  Const  Rep.  864.  As  to  what  ranstituteB  penetration,  see  Regina 
0.  Lines,  1  C.  t  K.  898  ;  Reglna  ».  Stanton.  Id.  416  :  Regina  i..  Hughes,  0  C.  4  P. 
762  i  Regina  v.  Jordan,  Id.  118  ;  Begina  o.  MoRue,  8  C.  t  P.  641. 

(a)  An  iniicttnint   for  rape  need   not  48S.     Bnt  uader  an  indictment  for  raps, 

ai-sr  that  the  woman  taTished  was  not  the  in  which  there  is  no  averment  that  the 

wife  of  the  defendant,  "  beeanae  a  man  may  person  of  whom  the  defendant  had  carnal 

be  principal  in  the  second  degree  in  the  knoB-ledge  was  not  his  wife,  a  conriotion 

commiasion  of  that  crime  on  his  wife  ;  and  for  fornication  rannot  be  sustained.     Com. 

n  ander  onr  atatntet  he  would  be  liable  in  «.  Murphy,  2  Allen  (Mass.),  168.     In  every 

aneh  rase  to  be  presented  in  the  same  man-  written  legal  accnaation  of  the  crime  Ot 

ner  aa  the  principal  felon,  ha  may  be  so  rape,  it  must  b«  laid  as  a  felony.     Mean 

charged   in   the    indictment"      Tiigelow,  «.  Com.,  S  Grant's  CasM  (Pa.),  88S, 
C.  J.,  Com.  P.  Fogerty,  S  Qrey  (M«m.), 
TOL.  m.— 15 
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overcdme  by  the  fear  of  death  or  by  duress,  (a)  In  either  case, 
the  crime  is  complete,  though  she  ceased  all  resistance  before  the 
act  itself  was  finally  consummated.  And  if  sho  was  taken  at  first 
with  her  own  consent,  but  was  afterwards  forced,  against  her  will ; 
or  was  first  violated,  and  afterwards  forgave  the  ravisher  and  con- 
sented to  the  act ;  or  if  she  was  his  concubine,  or  a  common 
strumpet,  —  still  the  particular  offence  in  question  being  com- 
mitted by  force  and  against  her  will  at  the  time  of  its  commis- 
sion, this  crime  is  in  legal  estimation  completed ;  these  circum- 
stances being  only  admissible  in  evidence,  on  the  part  of  the 
defendant,  to  disprove  the  allegation  of  the  want  of  consent,' 
So,  if  the  prisouer  rendered  the  woman  intoxicated  or  stupefied 
with  liquor,  or  chloroform,  or  other  means,  in  order  to  have  con- 
neotion  with  her  in  that  state,  which  purpose  he  accomplished,  he 
may  be  convicted  of  this  crime.^    If  the  female  was  of  tender  age, 

1  1  Row.  OD  OriiiMi,  077,  ECh  (Eng.)  ed.  860  ;  1  East,  F.  C.  iU,  US  ;  Wright  v. 
SUta,  i  Haiiiph.  194. 

9  Rt-gina  u.  Champlin,  1  C.  &  K.  716  ;  I  Deniaon,  C.  C.  89.     Id  thu  case  the  proae- 

catrix  was  muds  inaeusible  b;  liijuor  aduiinUtered  to  ber  by  the  prisQuer,  fur  tlie  pur- 

Kae  or  eicitiug  desire,  and  whilst  she  was  m  Chat  coudition  he  had  couDaction  with 
r.  A  majui'ity  of  the  judges  held  that  he  nan  guilty  of  rape.  In  the  AdJunda  tu 
1  Denison,  C.  C.  1,  there  U  the  following  note  of  [he  reaaons  lor  this  deciaiou,  HupjiUed 
by  Parka,  D.  i  "Of  the  judges  who  were  in  favor  of  thp  eonviution,  WTeral  thought 
that  tbe  crime  of  rape  is  coniinitted  by  violating  a  woman  when  she  te  in  a  state  ot 
inwinsihility,  and  has  no  power  over  her  will,  wiiether  auuh  state  is  ennimd  by  the  man 
or  not,  the  accused  Icnowini;  at  that  time  that  she  ia  in  that  iitau  ;  and  Tindai,  C.  J.. 
and  Parke,  B.,  remarked,  that  in  a  statute  of  Westmioater  2,  c.  SI,  the  olfence  of  rapo 
is  described  to  be  ravishing  a  woman  '  where  she  did  not  consent,'  and  not  ravishing 
ojainjl  hcT  aiill.  But  all  tha  ten  judges  agreed,  that,  in  this  case,  where  the  proseca- 
triz  was  made  insensible  by  the  act  of  the  prisoner,  and  that  an  unlawl'ul  act,  and  when 


(B)  The  tB«»t«nM»honld  be  to(u  virU  indicatiuff  the  power  end  will  of  the  ng- 

&w.     People  V.  Dohnna.  69  N.  Y.  87*  ;  gKwor  to^efltct'hia  object,  and  a-  intoS- 

Taylor   j.    SMt«,    50   Oa.    79  ;   State   ».  Hon  to  nse  any  means  iieoeswrr  to  accom- 

BnrKdorf   53  Mo.  65;  People  „.   Brown,  plish  it,  it  wm,ld  s«fn  tn  p,4:nt  a  .«*« 

ii'^t  ,    ■   .V  ^  .    ■  'orajurytOKRTWhfthiTtherrarrfltnnilW 

The  better  rule  IS  that  it  is  not  n«es-  inspired  by  such  circnmatanwa.  ho.)   not 

aary  that  the  woman  should  use  all  the  taken  away  or  impiiir«i  the  aNHtv  of  ths 

physical   force  she  h^  in  raiistauoa,  but  assaulted  party  t«  make  effecltml  nl^iiUncs 

the  resistance  must  he  real,  and  maathave  to  the  assault.     It  is  nnite  imiw^ibl^  to 

been  overooma  hy  the  force  of  the  d^fen-  lay  down  anr  (tenaral  rtil.-  whie^  i.hall  .Ip- 

dant.     State  D.   Shields,  45   Conn.   258;  fine  the  einot  line  of  eonduft  which  should 

Com.  r.  McDonald,  110  Masa.  405.     ]n  «  bfl  pursued  hy  an  awinltw)  femal-  nndrr 

recontoasB  in  Ne*  York  the  nile  ia  well  slloirenmBtances,asther«.iireranrlstr«nRlh 

stated  :  "  It  is  thus  seen  that  the  eittent  of  of  the  astgrwisor,  and  the  phvaicel  and  mpn. 

the  resistance  reqairpd  of  an  saaftulted  fe-  tal  ahilitv  of  the  fpmnle  to  tntrnmse  r«fv 

male  is  governed  by  the  eircnm stances  of  tance  to  the  unlawful  aaaanlt,  and  the  aft- 

the  case,  and  the  ground*  which  she  has  nation  of  the  parties,  must  raiy  in  «ich 

for  apprehendinit  the  inHiction  of  great  case.     What  would  be  the  proper  meamre 

bodily  harm.     When  an  assault  is  com-  of  resirtance  in  one  ease  would  he  inanpU- 

mltted  by  the  sudden  and  nnexpeclwl  ex-  cable  to  anothw  aitiiation  accompanied  liy 

ereise  of  oTerpowerine  force  upon  a  timid  differing  cin-nmtitances."    People  v.  Con- 

4ndliiezperiwuMdgirl,<indetcircniiutanc««  nor,  IZS  N,  Y.  2BL 
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the  law  conclusively  presumes  that  she  did  not  consent ;  and  this 
age,  beiug  nut  precisely  determined  iu  the  common  law,  was  set- 
tied  by  the  statute  of  18  Eliz.  c.  7,  at  ten  years,' (a)  If  the  act 
were  perpetrated  upon  a  married  woman,  by  fraudulently  and  suc- 
cessfully personating  her  husband,  and  coming  to  her  bed  in  the 
night,  it  is  not  a  rape,  but  an  assault.^  (i) 

aba  tbe  prisoner  must  have  kDOvm  that  the  iKt  iraa  ngtuDst  her  consent  at  the  In&t 
momeiit  tlist  gbe  wan  csmble  of  uiercUiag  her  will,  becausE  he  baii  attciLi)>ted  to  pio- 
cure  her  cousent  ami  faileil,  the  otfeuce  of  rape  was  coniuiitted."  The  three  diaseiitiii); 
JDiifes  apiiear  to  have  thought  that  this  could  not  b«  coutiiilervd  ss  iHf!it:ietitlv  profHl. 

'  i  Bl.  Comiu,  212 ;  1  Hale,  P.  C.  831 ;  1  EaM,  P.  C.  438  ;  Huys  p.  People.  1  Hill 
(N,  Y.),  351. 

>  RefCiiiu  e.  SHunders,  8  C.  &  P.  265  ;  Regina  p.  Williams,  Ttl.  286  ;  Ren  v.  Jnckson, 
Bdu,  a.  Ky.  V.  C.  <Bt>;  1  Luaiibig  Criiu.  Cases,  234]  hegiua  v.  Clarke,  6  Cox,  C.  a 

(a)  If  the  injured  pBtwjQ  isover  that  age  offence  of  thia  oature,  upon  the  cround 

the  nufation  of  consent  ij  for  the  jury-,  that  the  female  child  he  lias  abuaea  is  not 

Where  a  girl  eleven  j^ears  and  three  uioiitfis  of  good  repute,  must  show  it ;  the  law  will 

old  was  the  compkinaut,  an   instruction  not  lielp  him  out  with  presnniptiona,  and 

that  tLe  jury  should  determine  the  qiies-  the  Commonnealth  need  not  sliow  good 

tion  whether  she  did  or  did  not  iu  (act  repute  nntil  lad  reimte  in  sliown  hy  the 

eonneut,   from   her  age,  and  appearance,  accused.     Com.  i'.  Allen,  135  Ps.  St.  4S2. 

and  the  fact,  if  they  believed  ii,  that  she  In  a  case  in  Massachusetts,  one  tras  in- 

was  too   young  to  be  presumed  to   have  dict*d  for  feloniously  BEsaulling  on  a  fc. 

consented,  was  correct.     Joiner  p.  State,  male  child  under  l*u  years  of  Agp,  with 

82  Ga.  560.     Cf.  Ac^Hchicks  v.  Static,  8  Tex.  intent  to  carnally  know  and  abuse  her.    Iu 

A|>p.  524.     The  authority  ot  Hay»  D.  Pen-  that  State  there  are  two  statutes,  one  pv- 

ple  (referred  to  iu  note  1)  was  questioned  ing  a  penalty   for   njut  and   coDtiuuing 

m  Smith  v.  State,  12  Ohio  St.  466  iCom-  "  whoever  unlawfully  and  carnally  know* 

pare  the  cases  on  the  question  of  consent  and  ahuses  a  female  child  under  the  see  of 

in  assault,  anU,  £69,  notes  1,  £,  and  c),  ten  years  aliall  1«  puuished,"etc.,  and  tbs 

and  in  O'Mcar}-  v.  State,  17  Ohio  St.  515.  other  that  whoever  assaults  a  female  with 

and  Moore  v.  Slate,  lb.  521,  the  presump-  intent  to  commit  a  m|ie  shall  be  punished, 

tion  that  a  fetnale  under  ten  years  of  age  etc.     It  appeared  that  the  female  child 

cannot  consent  was  held  to  he  rebuttable,  consented  to  the  act,  and  the  counsel  for 

In  most  States,  however,  the  rule  still  the  defendant  contended  that  as  the  in- 

hohis  that,  on  a  charge  of  ra]«  or  carnal  dii:tmeiil  was  for  an  assault,  the  consent 

knowledge,  the  question  of  the  consent  of  was  a  defence,  slthongh  it  might  not  be  IU 

the  female,  if  she  is  andertenyearsafage,  case  of  kuowinf;  and  abusing  the  child 

is  immaterial.    Com.  e.  Sugland,  4  Gray  under  the  statute.     It  was  atate<l  by  tbe 

{llass-l,  10  ;  People  v,  McDonald,  9  Mich,  court  that  Uiis  defence  was  valid  in  many 

ISO  ;  3tnte  v.  Cross,  12  Iowa,  86  ;  Reg.  v.  States  and  in  England,  but  not  in  Massa- 

Beale,  L.  K.  1  C.  C.  R.    10.     The  age  of  chuaetts,  for  the  reaunn  that  in  that  Slate 

Gonspnt  is  fixed  in  aome  3tatm  at  twelve  snch  carnal  knowledge  of  a  female  under 

years,     [jiwrenee  r.  Com.SOGratl.  (Vn.)  ten  years  is  rajie,  and  the  statute  above 

R4.>;  State  B.  Tilman,  30La.  Ann.  Pt.  II.  quoted  provides  a  special  stntntorj- punish- 

1249;   Gr«er  r.  State,   60  InJ.  267.     In  ment  for  any  assault  with  intent  to  commit 

PennsvlvRnia  there  is  a  recent  statute  as  rape.     Com.  b.  Roosnell,  143  Mass.  82. 
follows  :     "  That  ujion  the  trial  of  any  de-         <*)  Reg.  v.  Bsrrows,  L.  R.  1  C.  C.  R. 

fendant  charged  with  the  unlawful  carnal  166;  Don  Moran  r.  People,  25  Mich.  358; 

knowle<ige    and  abuse  of  a  woman    child  LewU  c.  State,  30  Ala.  64  ;  Wyatt  v.  State, 

under  the  age  of  sixteen  years,  if  the  jury  2  Swan  (Tenn.),  394.     But  if  the  woman 

■hall  find  that  such  woman  child  was  not  is  asleep  at  the  time,  the  act  is  without 

of  good  tepnte,  and  that  the  carnal  knowl-  consent  on  her  part,  and  a  ra]>e.     Reg.  p. 

edge  was  with  her  consent,  the  defendant  Mayers,    12  Cox,    C.    C.    311  ;    Reg.    p. 

shall  he  ncijaitted  of  the  felonious  rape,  Barrows,  avpm.     There  is  some  doubt  on 

and  convicted  of  fornication   only.''     A  the  authorities  whether  the  non-oonsent 

man  who  seeks  to  escape  conviction  for  an  of  the  female  must  be  proved,  if  she  ii 
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§  212.  D«feiioe.  The  defence  against  this  charge  generally  con* 
Biats  in  controverting  the  evidence  of  the  fact  or  of  the  force 
adduced  on  the  part  of  tlie  prosecution.  It  is  to  be  remembered, 
as  has  been  justly  obeei'ved  by  Lord  Hale,  tliat  it  is  an  accusation 
easily  made,  hard  to  be  proved,  aud  still  harder  to  be  defended, 
by  one  ever  so  innocent.*  The  party  injured  is  legally  competent 
as  a  witness;  but  her  credibility  must  be  left  to  the  jury,  upon 
the  circumstances  of  the  case  which  couuur  with  her  testimony : 
as,  for  example,  whether  she  is  a  person  of  good  fame  ;  whetlier 
she  made  complaint  of  the  injury  as  soon  as  was  practicable,  or 
without  any  inconsistent  delay ;  (a)  whether  her  person  or 
garments  bore  token  of  the  injury  done  to  her ;  whether  the  place 
was  remote  from  passengers,  or  secure  from  interruption  ;  and 
wliether  the  offender  fled  ;  or  the  like.  On  the  other  hand,  if  she 
be  of  ill  fame,  and  stands  unsupported  by  other  evidence  ;  (i)  or 
if  she  concealed  the  injury  for  any  considerable  time  after  she 
had  opportunity  to  complain  ;  or  if  the  act  were  done  in   a  place 

C12  ;  1  Leading  Crim.  CaBM,  232  ;  89  Enj;.  Lair  &  Eq.  M2.     A  medical  practitioner 

hod  wxiibI  connectioQ  with  a  young  girl  of  tlie  »efi  of  fourteen,  vho  had  for  some 
time  been  receiving  mediul  treatmetiC  from  liim.  The  jury  Rtond  thut  she  wiu  igno- 
rant of  the  nature  of  the  defendant's  act,  and  made  no  tviiistance,  solely  from  s6aiia  SiU 
belief  that  the  defoudaut  was  (an  he  reiiresruted)  treating  her  inedically,  with  a  view 
to  bei  cure.  It  was  held  that  he  vaa  guilt;  of  an  oxsault,  ami  it  seema  that  he  might 
hare  been  indicteil  for  rape.  Regina  e.  Caiw,  1  Denison,  C.  C.  SSO  ;  1  Eng.  Law  &  Eq. 
m  ;  Temple  &  Mew,  C.  C.  318  ;  *  Coi,  C.  C.  220  ;  a«U,  J  69.  (c) 
1  1  Hate,  P.  C.  eSG. 

idiotio.      In   Beg.  v.  Fletcher,    L.   R.    1  Beg.  e.  Ryan,   S  Coi,  C.  C.  115;    Re*;. 

C.  C.  R.  39  ;  10  Cox,  C.  C.  248,  it  was  v.  Jones,  1  L.  T.  n.  b.  I6i.     If  consent  ia 

said  there  must  be  some  evidence  of  such  gained  l>y  a.  fictitious  marriage,  this  has 

uon-consenL     In  Hrg,  v.  Barratt,  L.  R.  2  bean   held  no  consent.       Bloodworth  v, 

C.  C.  R  81,  in  which  the  cirenmstances  State,  6  Bait.  (Tenn.)  814. 
were  very  airuilar  to  the  esse  of  Reg.  o.  (a)  The  effect  of  the  delay  in  di«cr«Kiit- 

Fletcher,  Blackburn,  J.,  says  :    "  lu  every  in^  the  witness  is  for  the  Jury.     Hintins 

esse,  the  (iQMtion  must  bo  whether  there  p.  People,  G8  N.  Y.  877  ;  State  e.  i?ile», 

is  sulDcient  evidence  to  support  the  charge,  47  Vt.  82. 

and  where  mental  capacity  is  involved,  the  (i)  In  State  K,  Lattin,  29  Conn.  889, 
qiieation  must  be  one  of  degree.  In  the  where  the  defendant  had  be»n  convicted 
present  ca.ie,  thfi  deHree  of  idiocy  is  very  of  the  crime  of  esraally  knowing  and 
great ;  in  Kes;.  v.  Fletcher  it  was  much  abusing  a  female  child  under  the  age  of 
slighter."  He  thus  indicates  that  there  ten  years,  upon  the  uncorroborated  tosti- 
msy  be  a  iltgrea  of  idiocy  which  dispenses  mony  of  the  child  herself,  who  was  nine 
with  proof  of  non-consent.  When  the  years  of  age,  it  was  held,  on  the  motion  of 
female  ia  unconscious  at  the  time  of  the  the  defendant  for  a  new  tlinl  for  a  verdict 
criminal  act,  it  it  presiimed  to  be  without  sgainst  evidence,  that  it  was  not  necessary, 
her  consent.  This  is  true  whether  the  to  warrant  the  conviction,  that  the  tea- 
unconsciousness  wai  caused  by  the  prisoner  timony  of  the  child  should  have  been 
or  not,  or  when  proiluced  by  intoxication,  confirmed  by  an  examination  of  her  person 
Reg.  V.  Cnm[>lin,  1  Cox,  C.  C.  '220  ;  at  the  time,  or  liv  medical  tastimuny. 
1  C.  &  E.  746  :  Pom.  ».  Burke,  105  Mass.  (<;)  Reg.  v.  Flattery,  L.  R.  S  Q.  B. 
870 ;    State  e.   Danforth,   48  Iowa,   43 ;  DtT.  410. 
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vhcra  otiier  persons  might  have  heard  her  cries,  but  sbe  uttered 
noDC ;  or  if  she  gave  wrong  descriptions  of  the  place,  or  the  place 
was  such  as  to  reader  the  perpetration  of  the  offeuce  there  improb- 
able,—  these  circumstauces,  and  the  like,  will  proportionately 
diminish  the  credit  to  be  given  to  her  testimony  by  the  jury.i 

§  213.  Complaint  by  proaaontiix.  Though  the  prosecutrix  may 
be  asked  whether  she  made  complaint  of  the  injury^  and  when  and 
to  wiiom,  and  the  person  to  whom  she  complained  is  usually  called 
to  prove  that  fact ;  yet  the  particular  facts  which  she  stated  ara 
not  admissible  in  evidence,  except  when  elicited  in  cross-examina- 
tion, or  by  way  of  confirming  her  testimony  after  it  has  been 
impeached.  On  the  direct  examination,  the  practice  has  been 
merely  to  ask  wliether  sbe  made  complaint  that  such  an  outrage 
had  been  perpetrated  upon  lier,  and  to  receive  only  a  simple  yes 
or  no.'  Indeed,  the  complaint  euiistitutcs  no  part  of  the  re»  getta: 
it  is  only  a  fact  corroborative  of  the  testimony  of  the  com- 
plainant ;  and,  where  slie  is  not  a  witness  in  the  case,  it  is  wholly 
inadmissible.'  (e) 

1  t  Hale,  P.  C.  633  ;  ]  East,  P.  a  i4G  ;  1  Riub.  on  Crimei,  68S,  689,  6th  (Eng.) 
ed.  866. 

1  EfgiDap.  Walker,  2  M.  &  Bob.  ei2j  Regina  i-.  MegBon,  g  C.  ft  P.  420  ;  People 
v.  MuG«e,  1  Denio,  19  ;  Ptulli]>s  o.  SM^,  S  Humpb.  246  i  Rsx  v.  Clnrke,  S  Stark.  241; 
1  Bnss.  on  CrimBa,  689,  BBO.  and  n.  liy  Grravvs.  5tli  (En^. )  ed.  867. 

■  R^nii  V.  Guttriiige,  fl  C.  &  P.  471  ;  Begiiia  v.  Mciiolaa,  2  C.  &  K.  246 ;  People 
B.  McGee,  1  Uenio,  19. 

^r  could  andrntacd,  the  nsBge 

_ has  obtained  that  the  protetutrix's  coun- 

;    of    the    person  ael  should  only  inquire  generally   whether 

■gaiiist  whom  the  offence  ia  aaid  to  have  a  complaint  was  made  by  the  proaecutrix 

been  conimitteri,  and  in  particular  the  fact  of   the    priaoner'a    conduct    lowards    her, 

that  he  made  a  complaint  soon  after  (he  leaving  the   priaoner'a   counwl    to   bring 

offence,   to  [leraoua    to    whom    he    would  before  the  jury    the    parti iiilars    of    that 

naturallv  complain,  are  deemed  to  be  re-  complaint  by  croBS-exaniinatioii."     It   i« 

lernnt,  'but  tho   terms  of  the  complaint  said  that  Baron  Bramwell,  of  the  English 

■eem  to  be  deemed  irreleTaat.     He  thna  Court  of  the  Exchequer,  waa  iu  the  habit 

plares  the  admiasihility  of  auch  evidence  of   admitting    the   complaint   itself.     In 

on  the  ground  that  it  forma  part  of  the  thia  conutry  the  practice  has  been  to  ad. 

reifffiteot  the  crime  ifwir.      Prof.  Grwtn-  mit   only   the   fact   that  a  complaint  was 

leaf  place*  the  adniisaihility  on  the  ground  made,  unleaa  the  complaint  wae  made  so 

of  its  corroborating   the    witnps".      3™  soon  after  the  offence  as  to  be  part  of  the 

State  p.   Xilea,  47  Vt.  82.    Mr.  Stephen  ra  gata.    Oleaon  v.  State,  11  Seb.  276; 

abo,  in  his  note  v.  to  arti..'1e  S,  states  that  Maillet  v.  Teople.  42  Mich.  262  ;  State  V. 

the  practiev  of  admitting   partioulare   of  Jones,  81  Mo.  232  ;  State  v.  Peter,  14  La. 

the  complaint  ia  in  accordance  with  com-  Ann.    521 ;    Peff.'rling  v.  Sute,  40  Tex. 

mon    iMiBe,   and   citea   the   laneuage   of  486  ;  Brosj- d.  Oom.,  10  Gratt.  (Va.)  722. 

Parke,  B.,  in  Reg.  ».  Walker,  2  M.  4  Rob.  If  evi.lenco  to  impeach  the   complaint  is 

212,  where  he  says,  "The   wnse  of  the  put  in  by  the  defendant,  it  may  bcanp- 

thin^wrtninlT  i",  that  the  .jury  should  in  ported    hy    proof  that   the   prosecutrix'* 

tUe  Jirat  instance  know  the  nature  of  the  statenienta  out  of  conrt  corresponded  with 

complaint  made  by  the   prosecutrix,  and  those  in  cotirt.      Thompson  v.  State,  38 

all  that  she  then  (aid.     Bat  for  raaaons  Ind.  SB. 
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§214.  Chantoter  of  piOMCtttrix.  The  character  of  the  protecutrix 
for  chcutUy  may  also  bo  impeached ;  but  this  must  be  done  hy 
general  evidence  of  her  reputation '  in  that  respect,  and  not  hj 
evidence  of  particular  iustancea  of  unchastitj.^ (a)  Nor  can 
she  be  intetTOgated  as  to  a  criminal  connection  with  any  other 
person,  (i)  except  as  to  her  previous  intercourse  with  the  prisoner 
himself ;  nor  is  such  evidence  of  other  instances  admissible.' 

'  Among  hfr  neiglibjrs.     Conkey  e.  People,  1  Abb.  Ct  df  App.  Dec.  418.     ISee  tba 

"'Sei  D.  Clarke.  2  Start:,  241  ;  Eei  v.  Barker,  3  C.  4  P.  5S9  ;  Regina  v.  Clay,  5 
C.ix,  U.  <;.  US.  And  sm  uiiie,  rol.  i-  9  &4  ;  Statu  v.  Juffei-sun,  6  Ired.  SOS  ;  People  v. 
Abbott,  19  Weill,  laj  ;  Cjinp  v.  Scale,  3  Kelley,  «7. 

•  Kcx  V.  HodaiOii,  Ritas,  i.  Ey.  C  C.  211 1  1  LeadinR  Crini.  Cases,  228  ;  Rei  o. 
Asuinwall,  2  Stark,  lilvid.  700.  "Cim  soundness  of  this  distinction  was  ijuestioned  bv 
WilliaoH,  J,,  in  Ren  v.  Martin.  6  C.  4  P.  662.  And,  in  New  York  and  North  Caro- 
lina, Bvidenuc  of  previous  interuourde  iritli  otlier  iwrsons  has  been  held  ailmisaible,  is 
tending  to  dispi-ove  tile  alle^tion  of  Torue.  See  People  o.  'Abbott,  and  State  n.  JeSer- 
MB,  »u.^a  ;  R.^gina  o.  Robins,  2  M.  &  Rob.  512.  (c) 

(<i)  O'Blenis  0.  .'State,  47  N.  J.  L   27S.  poftant,  as  if  it  had  come  from  other  wit- 

Dorsey  D.  State,  1  Tei.  App.  33  ;  Rogsrs  nessi^s.      It  probably   would  not  have  a 

D.  aratB,  Id.  187.     Though  generally  the  very  important  bearing  with  the  jury,  bp- 

chanmt«r  of  tbe  prnsacutrix   can   be   im-  cause,  unless  they  believed  her  erideuceas 

peached  Only   by   attacking   bar  geutral  to  the  priiiei|)al  offence  they  would  not 

i-eputatiou  as  to  chastity,  yet,  when  the  believe  her  evidence  as  to  the  prior' at- 

proseciitrix  testiliea  that  she  was  uocon-  tempt.     People  ir.  O'SoUiTan,  104  N.  Y. 

flcLous  and  does  not  know  whether  ra[)e  4S3. 

will  cominitteJ  or  not,  and  a  physician  is  (A)  State  v.  Tamer,  1  HoubL  C.  C. 
called  to  show  thnt,  a  short  time  altar  tbe  (Del.)  76  :  Ritchie  i>.  State,  GH  lud.  355  ; 
alleged  rape,  he  found  upon  exaniinatioa  State  v.  Vaduaia,  21  Minn.  3S2;  Mc- 
tliat  she  had  had  sexual  intercourse  with  Combs  d.  State,  S  Ohio  St.  S4S  ;  Com. 
some  person,  it  ia  open  to  the  delendnat  t>.  Regan,  105  Miiss.  593  ;  Pleasant  e. 
to  prove  that  she  had  had  such  tiitereoiir^e  State,  15  Ark.  624  ;  State  v.  JeSerson,  6 
with  divers  persona.  Shirwin  «.  People,  Ired.  (N.  C.)  L.  356  ;  State  b.  White,  86 
69  III.  55.  So  in  case  of  an  indictiuent  Mo.  5U0  ;  State  e.  Knajip,  45  N.  H.  148. 
for  an  assault  by  taking  improper  Uberliea  (c)  This  view  has  received  sume  favor, 
with  the  prosecntrix,  evideooe  of  her  bod  and  in  several  Sutes  it  is  now  held  that 
character  for  chastity  is  admissible  on  the  as  bearing  on  the  question  of  consent, 
quettioQ  of  consent.  Com.  v.  Eeiidall,  the  prosecutrix  may  be  aaked  whether  abe 
113  M*sj.  210.  The  proseeutrix  raayaleo  bad  had  sexual  interconrso  witli  another 
give  evidence  of  previous  attempts  of  the  person  than  the  defendant,  or  evidence 
prisoner  to  rape  her.  since  whore  a  prisoner  that  she  has  may  be  admitted.  Titns  ». 
u  tried  for  a  particular  crime,  it  is  always  Sute,  7  Bsit.  (Tenn.)  132  ;  Benstlne  v. 
competent  to  show,  upon  the  qne.stion  of  State,  2  Lea  (Tenn.),  169  ;  People  p.  Jack- 
bis  guilt,  that  he  maile  an  attempt  at  soma  oon,  3  Park.  Cr.  Rep.  SSI ;  People  r.  Ben- 
prior  time,  not  loo  distant,  to  commit  the  son,  6  Cal,  221 ;  State  ».  Reed,  39  Vt  417  ; 
same  offence.  Upon  the  trial  of  a  prisoner  State  v.  Johnson,  2  Wms.  Vt.  612.  In 
for  murder  it  la  competent  to  show  that  England  it  luo  been  held  thst  she  may 
he  hail  made  previous  threats  or  attempta  be  asked  the  question,  hot  that  her  reply 
to  kill  his  victim.  People  v.  Jones,  98  cannot  be  contradicted.  Reg.  v.  Holmea, 
N.  Y.  667.  Upon  the  same  principle  it  ia  L.  R.  1  C.  0.  R.  334.  The  prisoner 
always  competent  to  ahow  that  one  charged  may  show  that  the  prosecutrix  was  in 
with  rape  had  prpviouKly  declared  his  in-  the  habit  of  receiving  men  into  her 
teotion  to  commit  the  offence,  or  had  pre-  house,  for  the  purpose  of  promiscnons  in- 
vioualy  made  an  nnsuocessful  attempt  to  tercoarsa  with  them,  aa  bearing  upon  the 
do  so,  on  the  same  woman.  And  the  evi-  question  of  consent.  Woods  t>.  People, 
dence  is  not  rendered  incompetent  beoanse  66  N.  'Y.  615  ;  Slate  v.  Reed,  89  Vt  417  ; 
it  comes  from  the  complainant  hsrself.  It  State  v.  Murrav,  63  N.  C.  31.  The  de- 
is  not  as  valuable,  or  trnstworthy,  or  im-  fandant't   admuaion  of  limiUr  oondoct 
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§  215.  Dttf«iMM.  It  icay  also  be  shown,  in  defence,  that  tlie 
prisoner  was  at  the  time  under  the  age  of  fourteen  years  ;  prior  to 
which  age  the  law  presumes  that  he  was  incapable  of  committing 
this  offence ;  and  this  presumption  is  by  the  common  law  con- 
clusive.' Under  this  ^e,  therefore,  it  is  held  that  he  cannot 
be  convicted  of  a  felonious  assault  with  intent  to  commit  this 
crime.* 

■  1  Hale,  p.  C.  eSO;  I  Bl.  Comm.  212 ;  R«x«.  Elderahaw,  3  C.  &  P.  36Si  Rex 
V.  GrDuni  bridge,  7  C.  &  F.  SS2  ;  Kagitis  v.  Pbillipa,  8  C.  &  P.  736 ;  Regbi  v.  Jordan, 
\iC.  kV.  IIS;  Com.  u.  Green,  2  Pick.  S80.  But,  in  Ohio,  this  preaumption  has  beeu 
held  rebuttable  by  proof  that  the  prisoiier  had  Hrriveii  at  puberty.  Williams  n.  State, 
H  Ohio,  222.  (a)  Aud  Bt«  Com.  e.  Lauignu,  2  Law  Rep.  IS,  Thatcher,  J.  hi  Califor- 
nia, it  is  euact^d  that  "an  iufaiit  under  the  age  of  foui-teen  years  shall  not  be  found 
guiltv  of  any  crime."     Kev.  StaL  1850,  a  99,  S  4. 

1  I  Ku-sB.  ou  C'rimeii,  670,  5th  (ICug.)  ed.  859 ;  Rvi  r.  Elderahaw,  3  C.  &  P.  896 ; 
Eei  c.  Groombridge,  7  C.  i  P.  582 ;  Eegiiia  v.  Phillips,  8  C.  &  P.  736  ;  Stnt«  n. 
Handy,  ^  HDrrbiRt.  556.  But  in  Uom.  ti.  Green,  2  Pick.  380,  it  was  held  by  the 
jpamcil  judaes  (Parker,  C.  J-,  disscuting),  that  a  hoy  under  the  age  of  fourteen  yeai» 
miifht  be  lawfully  convicted  of  an  assault  with  intent  to  commit  a  nii>e  ;  on  the 
ground  that,  if  near  tliat  age,  he  might  be  capable  of  that,  kind  of  force  nhich  consti- 
tutes an  essential  ingredient  in  the  crinip  ;  and  that  females  might  be  in  aa  much 
danger  from  precocious  boya  as  from  men.  (A)  And  see  Williams  v.  State,  »u;n-o.  Ideo 
giucre.  If  the  crime  is  cousunimated  bj  ]>enetration  alone,  of  whiuh  a  boy  under  four- 
teen may  be  phyaicalLy  catAble,  and  yet  is  in  law  coniduaivcly  presnuied  ini^apable, 
bow  can  he  be  found  guilty  of  au  attempt  to  commit  a  crime,  which,  in  contemplation 
□flaw,  is  impossible  lo  be  committed,  or  can  have  no  existence  \  In  England,  this 
question  is  supposed  to  be  put  at  rest  by  the  Slat  1  Vict,  c  86,  §  H,  which  enacts  that 
"  on  the  trial  of  attj/  jiersou,  for  any/tlony  tcKaUcer,  Tukcre  Iht  crime  charged  shaii  in- 
e'ade  aiaauU,  the  jurj'  may  aciiuit  of  the  felony,  and  find  the  party  guilty  of  an  awault, 
if  the  evidence  sludl  watrant  such  finding."     See  Kegina  u.  Brimilow,  9  C.  &  P.  366. 

towards   other  women  ii  not  competent  62.     Cf.  People  «,  Bandolph,  2  Park.  Cr. 

eridenoe    in   an   indictment    for   assault  Bep.  194. 

with  intent  to  commit  mpe  npon  ■  par*  [b]  But  this  case  was  disapproved  tu 

ticnlar    woman.     Pooide    o.    Boweo,    49  People  v.  Itaudolpb,  2  Parker.  C.  R.  194. 

Cal.   954.  See  also  Btate  v.  Sam,   Wintton  (N.  C), 

la)  UilUbiddle  d.  State,  8G  Ohio  St.  l^w,  SOO. 
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RIOTS,  ROUTS,  AND  UNLAWFUL  ASSEMBLIES. 

§  216.  Defloitloa.  To  constitute  either  of  these  offences,  it  is 
necessary  that  there  be  three  or  more  persons  tumultuously 
asaembled  of  their  own  authority,  with  intent  mutually  to  assist 
one  another  against  all  who  shall  oppose  them  in  the  doing  either 
of  an  unlawful  act  of  a  private  nature,  or  of  a  lawful  act  in  a 
violent  and  tumultuous  manner.  If  the  act  is  done,  in  whole  or 
in  part,  it  is  a  RioT.  If  no  act  is  done,  but  some  advance  towards 
it  is  made,  such  as  proceeding  towards  the  place,  or  the  like,  it  is 
a  BOUT.  If  they  part  witliout  doing  it  or  making  any  motion 
towards  it,  the  offence  is  merely  that  of  an  unlawful  asseiibly.' 

*  4  Bl.  Coram.  148  ;  1  Hawi.  P.  C.  o.  86,  S  1  i  I  R'n*-  on  Criinee,  288,  272,  6th 
(Eng. )  ed.  364  ;  3  lust.  176  ;  StaM  n.  Cole,  2  McCord,  117  ;  3l«te  c.  Brooks,  1  UUl 
(3.  C.),  361  ;  PeniigylTaiiiB  v.  Craig.  AdiiiKon,  lUDj  State  f.  Snow,  18  M<^.  848  ) 
State  V.  Connolly,  3  Rich.  337  ;  Rex  v.  Birt,  5  C,  *  P.  164.  lu  an  indioHnent  for 
that  species  of  riots  which  consists  in  g'jing  about  anued,  &c.,  without  committing  uif 
Mt,  the  words  in  terri/retn  populi  are  necessary,  Ihu  terror  to  the  public  being  of  the 
Bswnce  of  that  otfence  J  but  in  those  riots  in  whicb  an  unlawfulact  is  coinioitted,  these 
words  are  lueless.  Regina  v.  Soley,  11  Mod.  118,  per  Ld.  Holt ;  10  Mass.  b-iH  ;  Rex 
V.  Hughes,  4  C.  &  P.  373.  To  disturb  another  in  the  enjoyment  of  a  lawful  ri^bt,  if 
it  be  opeoly  done  by  numbers  uulawfully  corabined,  is  a  riot.  Commonwealth  v. 
Runnels,  10  Mass.  518.  (a)  In  some  of  the  Uniled  States,  a  riot  is  defined  by  statute. 
Thus,  in  Maine,  it  is  enacted  that,  "  When  three  or  more  persons  together,  and  in  a 
■riolent  or  tumultuous  manner,  commit  an  unlawful  act,  or  together  do  a  lawful  act  in 
an  unlawful,  violent,  or  tumultuous  manner,  to  the  terror  or  disturbance  of  others, 
they  shall  be  deemed  guilty  of  a  riot."  Rev.  Stats,  c.  16B,  $  3.  it  is  dcGned  in  the 
mme  words  in  the  Code  of  Iowa,  art.  2740.  In  Missouri,  it  is  declared  to  be  a  riot, 
"if  throe  or  more  persons  shall  assemble  together  with  the  intent,  or,  being  assembled, 
■Iiall  agree  mutually  to  assist  one  another,  to  do  any  nnlawful  act,  with  force  or  vio- 
lence, against  the  person  or  property  of  another,  or  against  tbe  peace,  or  to  the  terror 
of  the  people,  and  shall  accomplish  tbe  purpose  intended,  or  do  any  uulswfiil  act  ia 
furtherance  of  suuh  purpose,  in  a  violent  oi  turbulent  manner,"  Ac.  See  Missouri, 
Rev.  Stata.  1S45,  c.  47,  sH;.  7,  %  8.  Tbe  Commisaianera  for  revising  the  Penal  Code 
of  Massachusetts  expressed  their  view  of  this  offence,  at  common  law,  in  these  terms  - 
"A  riot  is  where  three  or  more,  being  in  unlawful  assembly,  join  in  doing  or  actually 
beginning  to  do  an  act,  with  tumult  and  violence  not  authorized  by  law,  and  strik- 
ing tentr,  oi  tending  to  strike  terror,  into  othets."  See  their  Report,  Jan.,  1811, 
c.  34,  9  6. 

(a)  Dupin  «.  Mnt.  Ins.  Co.,  5  Ia.  An.  State,   60  Oa.   120.     An  indictment  for 

182  ;   Sprail  e.  N.  C.  Mut    Ina.   Co.,  1  riot  was  held  to  be  mipported  by  proof 

Jones  (N.  C, ),  126.     To  assemble  and  pro-  that  three  or  more  people  ossemblea  and 

ceed  to  another'a  house  and  beat  him,  act-  in  a  violent  and  tumultuous  manner,  made 

ing  in  a  violent  and  tamultuous  manner,  loud  noises  with  hells,  horns,  tin  pons, 

is  a  riot  (Bolden  v.  Slate,  64  Gs.  381),  or  gnna,  &c,  to  the  terror  of  the  cituona. 

to  go  to  his  house  and  search  the  premises  State  n.  Brown,  69  Ind.  9G. 
tn  a  tumottaoua    manner.      Sanders   r. 
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§  217.  Tbrea  panona  neOMsuy.  In  Btlpport  of  the  indictment 
for  a  riot,  it  must  be  proved,  that  at  least  three  persona  were 
engaged  in  the  unlawful  act ;  and  if  the  evidence  extends  only  to 
one  or  two  persons,  all  the  defendants  must  be  acquitted  of  this 
particular  charge,  though  the  act  proved  against  one  or  two  might 
amount  to  an  assault,  or  some  other  offence.^  (a) 

§  21S.  UnUwfai  ausmbly.  There  must  also  be  evidence  of  an 
unlawful  oisembling  :  but  it  is  not  necessary  to  prove  that  when 
the  parties  first  met  they  came  together  unlawfully  ;  for  if,  being 
lawfully  together,  a  dispute  arises,  and  thereupon  they  form  into 
parties,  with  promises  of  mutual  assistance,  and  then  make  an 
affray,  the  assembl^e,  originally  lawful,  will  be  converted  into 
a  riot.  Nor  is  it  necessary  to  show  that  every  defendant  was 
present  at  the  original  assemblage;  for  a  person  joining  others 
already  engaged  in  a  riot,  is  equally  guilty  as  if  he  had  joined 
them  at  tlie  beginning.^  So,  if  persons  being  lawfully  assembled, 
should  afterwards  confederate  to  do  an  unlawful  act,  and  proceed 
to  execute  it  by  doing  an  act  of  violence  in  a  tumultuous  manner, 
it  is  a  riot.' 

§  219.  Terror  and  diBtnrbaaoo.  If  tlio  indictment  charges  the 
actual  perpetration  of  a  deed  of  violence,  such  as  an  assault  and 
battery,  or  the  pulling  down  of  a  house,  it  is  not  necessary  to 
allege  or  prove  that  it  was  done  to  the  terror  and  disturbance  of 
the  people  ;  but  proof  of  all  the  other  circumstances  alleged  will 
support  the  indictment  without  proving  distinctly  any  terror.  But 
where  the  offence  consists  in  tumultuously  disturbing  the  peace  by 
show  of  arms,  threatening  speeches,  turbulent  gestures,  or  the 
like,  without  the  perpetration  of  any  deed  of  violence,  it  is  neces- 
sary to  allege  and  prove  that  such  conduct  was  to  the  disturbance 
and  terror  of  the  good  citizens  of  the  State.*    Yet  there  may  be  a 

>  Bet  B,  Sudbnry,  1  Ld.  Bnvni.  484  ;  R«i  v.  Scott,  S  Burr.  1262 ;  PenDsrlTaoU  *. 
Hasten,  AddL»on,  334  ;  SUU  d.  AllUon,  S  Yel%.  428. 

■  I  Nairk.  P.  C.  c.  65.  S3;  R«z  «■  SMyce,  4  Barr.  2078 ;  Adod.,  6  Mod.  43  ; 
State  e.  Brazil,  Rice,  25S. 

>  State  V.  Snow.  18  Me.  S46. 

•  1  Hawk.  P.  C.  c.  35,  S  6  i  Rpgina  e.  Solej,  11  Mod.  116  ;  2  Sa\k.  694,  G95 ; 
Howard  p.  Bell,  Hob.  81  ;  Comnmnwealth  t>.  Bumietts,  10  Mass.  618  ;  Clifford  o.  Bran- 
don, 2  Camph.  35S,  869  ;  Slate  v.  Brazil,  Bice,  2G8  ;  State  *.  Brooka,  1  Hill  (3.  C), 
8fl3 ;  Rei  v.  Hughes,  4  C.  &  P.  873.     Bat  see  Bex  v.  Cox,  Id.  688. 

(a)  But  if  one  of  three  indicted  for  a  that  three  certain  people  were  the  riotere, 

riot  be  nepatxtely  tried,  he  mav  be  con-  it  is  not  aupported  bv  proof  that  any  two 

rictedonprxwrof  a  riot  in  which  he  joined  of  them  committed  the  riotous  acta  with 

with  any  two  others.     Com.  n.  Berry,  6  otiur  peopU.     State  v.   Kuhlman,  6   Mo. 

Onij(Hu«.),93.     Hthe indiclueDt BUtei  App.  G87. 
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ahow  of  arms  and  a  uumerouB  assemblage,  without  a  riot.  Thas, 
if  a  maa  should  assemblo  liis  friends  or  others,  and  arm  them  in 
defence  of  bis  ht.ose  or  person  against  a  threatened  unlawful  and 
violent  attack ;  or  uliould  employ  a  number  of  persons  witli  spades 
or  other  proper  implements,  to  assist  him  in  peaceably  removing  a 
nuisance,  and  they  do  so,  —  it  is  neither  a  forcible  entry  nor  a 
riot.  Nor  is  it  a  riot  when  a  sheriff  or  constable,  or  perhaps  a 
private  person,  assembles  a  competent  number  of  men  forcibly  to 
put  down  a  rebellion,  to  resist  enemies,  or  to  suppress  a  riot' 

§  220.  Purpote  mnat  be  prtvat*.  It  must  also  be  shown  that  the 
object  of  the  rioters  was  of  a  private  nature,  in  contradistinction 
from  those  whicii  concern  the  whole  community  ;  such  as  the 
redress  of  public  grievances,  or  the  obstruction  of  the  courts  of 
justice,  or  to  resist  the  execution  of  a  public  statute  everywhere 
and  at  all  hazards,  acts  of  this  kind  being  treasonable.  Thus,  if 
the  object  of  an  insurrection  or  tumultuous  assemblage  be  sup- 
posed  to  affect  only  the  persons  assembled,  or  be  confined  to 
particular  persons  or  districts,  —  such  as  to  destroy  a  particular 
enclosure,  to  remove  a  local  nuisance,  to  release  a  particular  pria* 
oner,  or  the  like, — it  is  not  treason,  but  is  a  riot.^  If  the  per- 
petration of  an  unlawful  act  of  violence  be  charged  as  the  riotous 
act,  such  as  an  assault  and  battery,  it  must  be  proved,  or  the 
parties  must  be  acquitted ;  and  if  the  offence  is  alleged  to  consist 
in  a  riotous  assemblage  and  conduct,  to  the  terror  of  the  ettizent, 
this  part  of  the  indictment  will  be  supported  by  proof  that  one 
person  only  was  terrified.' 

§  221,  Mode  of  proot  In  proving  the  guilt  of  the  defendants, 
as  participators  in  the  riot,  the  regidar  and  proper  order  of  pro- 
seeding  is  similar  to  that  which  is  adopted  in  prosecutions  for 
conspiracy ;  namely,  first  to  prove  the  combination,  and  then  to 
show  what  was  done  in  pursuance  of  the  unlawful  design.  But 
this,  as  we  have  heretofore  seen,  is  not  an  imperative  rule :  it 
rests  in  the  discretion  of  the  judge  to  prescribe  tlie  order  of  proofs 
in  each  particular  case ;  and  if  he  deems  it  expedient,  under  the 
special  circumstances,  to  permit  the  prosecutor  first  to  prove  the- 

1  1  Hawlc.  p.  G.  c.  eS.  g  2  ;  1  Hale,  P.  C.  t37,  405,  4Sfl  ;  1  SnM.  «&  Crimea,  386, 
Gth  (Eng.)  ed.  364. 

'  1  Hiok.  P.  C.  0.  as,  g  0  ;  1  EMt,  P.  &  76  ;  Bex  v.  Birt,  6  C.  fc  P.  ISl ;  Doog. 
Isa  V.  State,  6  Yerg.  62S. 

*  Bet(ina  r.  Langfard,  Car.  fe  M»'f>""  902 ;  BegiiiA  n.  Phillipi,  S  Hoodj,  C.  C. 
eS2,  n.  c.  w  Regina  d.  Luigfard. 
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riotous  acts,  it  will  be  only  after  the  whole  case,  on  the  part  of 
the  government,  has  been  openly  stated,  and  the  prosecutor  has 
undertaken  to  connect  the  defendants  with  the  acts  done.*  But 
it  will  bo  sufficient  to  fix  the  guilt  of  any  defendant,  if  it  be  proved 
that  be  joined  himself  to  the  others  aft«r  the  riot  began,  or 
encouraged  them  by  words,  signs,  or  gestures,  or  by  wearing  their 
badge,  or  otherwise  took  part  in  their  proceedings.^ - 

§  222.  Root.  Proof.  A  rout  is  proved  in  the  same  manner  as 
a  riot,  the  proof  only  showing  some  advance  made  towards  a 
riotous  act,  but  stopping  short  of  its  actual  perpetration.  And 
an  unlawful  atsembli/  is  proved  by  similar  evidence,  without  show- 
ing any  motion  made  towards  the  execution  of  a  riotous  act ;  or, 
by  evidence  of  the  assemblage  of  great  numbers  of  persons,  with 
such  circumstances  of  terror  as  cannot  but  endanger  the  public 
peace,  and  raise  feara  and  jealousies  among  the  people.'  All  who 
join  such  an  assemblage,  disregarding  its  probable  effect,  and  the 
alarm  and  consternation  likely  to  ensue  ;  and  all  who  give  coun- 
tenance and  support  to  it, — are  criminal  parties.* 

1  S«e  iiipm,  tit.  Conspiracy  ;  artie,  vol,  i,  S  51  o  ;  Id.  |  111  ;  Nu^liolBOu'e  Cose,  1 
Lewin,  0.  C.  300  ;  I  Eaat,  P.  C,  96,  %  87  ;  Kedlopl  ».  Birley,  3  Stark.  76. 

*  1  H.tli',  P.  C.  4S2,  103  ;  GliiToril  r.  Braadoo,  2  Campb.  S5S,  S70 ;  Kci  v.  Bojce, 
4  Burr.  2073. 

*  1  Hawk.  P.  C.  c.  es,  S!  S,  9  ;  1  Rusa.  on  Criaies,  272,  Gth  (Eog.)  ed.  172 ;  Bex 
».  Bin,  5  C.  ft  p.  154  ;  Regina  v.  Neal>-,  9  C.  &  P.  431  ;  Begiiu  «.  mcan^  9  C.  &  P. 
91,  p«r  AlderwQ,  B. ;  Rex  v.  Hunt,  S  B.  &  Aid.  566. 

*  fiedbnl  v.  Birle;,  8  Bttzk..  76,  p«r  Holni;d.  J. 
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BOBBERY. 

§  223.  DeflniUon.  Thia  crime  has  bees  rarioasly  described 
in  the  booka ;  but  the  moat  comprehensive  and  precise  definition 
is  that  which  was  given  by  Lord  MansHeld,  who  "  was  of  opinion 
that  the  true  nature  and  original  definition  of  robbery  was,  a 
felonious  taking  of  property/ from  the  person  of  another  by  force."  ^ 
The  personal  pOBsession  of  the  property  by  the  party  robbed,  he 
pFQceeded  to  say,  might  be  actual  or  constructive ;  as,  if  it  be  in 
his  presence  lying  on  the  ground.  And  so  of  the  force :  it  might 
be  physical  violence,  directly  applied ;  or  constructive,  by  threats, 
or  otherwise  putting  him  in  fear,  and  thereby  overcoming  hia 
will.  Tho  indictment  charges, —  1st,  a  taking  of  the  goods;  2d, 
that  they  were  taken  with  a  felonious  intent;  3d,  from  the  person 
of  the  party  robbed;  4th,  hj  force.^ 

§  224.  Property.  The  goods  must  be  proved  to  be  the  property 
of  the  person  named  as  owner  in  the  indictment.  If  a  servant, 
having  collected  money  for  his  master,  is  robbed  of  it  on  his  way 
home,  it  has  been  thought  that  it  should  still  be  deemed  the 
money  of  the  servant,  until  it  has  been  delivered  to  the  master; 


>  DoDD&Uy'a  Case,  2  Eart,  P.  C.  725.  Kobbery.  bj  tba  common  law,  is  larceny  from 
the  person,  accompanied  irith  riolrnce,  or  by  [lutting  iu  fear ;  and  an  iudiutment  th«re- 
foT  must  allege  that  the  taking  waa  from  the  person,  and  that  it  was  by  violence  or  by 
putting  in  fear,  in  addition  to  the  avermenta  that  are  necesanry  in  indictmcnta  for  other 
larcenies.  Commonwealth  u.  Clilford,  S  C'ush.  216,  per  Mntcatr,  J.  And  see  United 
States  D.  Jaaea,  3  Wash.  219  ;  McDaniel  e.  Stale,  S  S.  &  M.  401. 

1  The  following  precedent  is  taken  from  Train  &  Heard's  Prtcedenla  of  Indictments, 
Ml:  — 

IjuHetmenl /or  AoUery  at  Comm/m  Laie. 

"  The  jurors,  ftc,  upon  their  oath  present,  that  C.  D.,  kte  of,  *o.,  on  the  first  day 

of  June,  in  the  yeur  of  our  Lord ,  with  force  and  nrma.  at  B.,  in  the  county  of  S., 

in  and  upon  one  J.  N.,  felonionsly  did  make  an  assault,  and  the  said  J.  N.,  in  bodily 
fesT  and  danger  of  his  life,  tlien  and  there  felonioasly  did  put,  and  one  gold  watch  of 
the  value  of  one  hundred  dollars,  of  the  goods  and  chattels  of  the  said  J.  S.,  from  the 

S:rson  and  against  the  will  of  the  said  J.  H, ,  then  and  there  feloniously  and  violeotly 
d  steal,  take,  and  carry  away  ;  against  the  peace,"  Ac. 

The  indictment  must  allege  that  the  articles  stolen  were  carried  away  by  the  Tobber, 
and  that  they  are  tho  property  ot  ihe  peraon  robbed,  or  of  same  third  pereon.  Com- 
monwenlth  v.  Clifford,  3  Cush.  21S  ;  Bex  a.  Hall,  8  C.  &  P.  409  ;  Bex  v.  Bogan,  Jahb, 
C.  a  -62. 
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or  otherwise  the  aervant  could  not  be  guilty  of  the  crime  of  eni' 
bezzling  it^  But  the  value  is  iuunaterial ;  for  the  forcible  tak- 
ing of  a  mere  memorandum,  or  a  paper  not  equal  in  value  to  auy 
existing  coin,  is  held  sufficient  to  constitute  this  crime.  ^ 

§  22o.  Taking.  In  proof  of  the  taking,  it  is  neceBsary  to  ehov 
that  the  goodi  were  actually  in  the  robber's  potaeasion.  This  point 
has  been  illustrated  by  the  case  of  a  pui-se,  which  the  robber  in 
a  struggle  with  the  owner  cut  from  his  girdle,  whereby  the  purse 
fell  to  the  ground  without  coming  into  tiie  custody  of  the  robber; 
which  Lord  Coke  held  to  be  no  taking;  though,  if  he  had  picked 
up  the  purse,  it  would  have  been  otherwise.'  So,  where  the 
prisoner  stopped  the  prosecutor,  and  commanded  him  to  lay 
down  a  feather-bed  which  he  was  carrying,  or  he  would  shoot 
him,  and  the  prosecutor  did  so;  but  the  prisoner  was  appre- 
hended before  he  could  take  it  up  so  as  to  remove  it  from  the 
place  where  it  lay,  —  the  judges  were  of  opinion  that  the  ofEence 
of  robbery  was  not  completed.*  But  where  a  diamond  ear-ring 
was  snatched  by  tearing  it  from  a  lady's  ear,  though  it  was  not 
seen  actually  in  the  prisoner's  hand,  and  was  afterwards  found 
among  the  curls  in  the  lady's  hair ;  yet  as  it  was  taken  from  her 
person  by  violence,  and  was  in  the  prisoner's  possession,  separate 
from  her  person,  though  but  for  a  moment,  the  judges  held  that 
the  crime  of  robbery  was  completed."  It  is  not,  however,  suffi- 
cient that  the  property  be  snatched  away,  unless  it  be  done  with 
tome  injury  to  the  person,  as  in  the  case  just  mentioned,  where 
the  ear  was  torn,  or  unless  there  be  a  struggle  for  the  possession 
and  some  violence  used  to  obtain  it.* 

§  226.  Bams  •objaot.  But  there  may  be  what  is  termed  a  tak- 
ing in  law,  as  well  as  a  taking  in  fact ;  examples  of  which  are 
given  by  Lord  Hale.  Thus,  if  thieves,  finding  but  little  about 
the  man  whom  they  attempt  to  rob,  compel  him  by  menace  of 
death  to  swear  to  bring  them  a  greater  sum,  and  under  in- 
fluence of  this  menace  he  brings  it,  this  evidence  will  sustain  an 
indictment  for  robbery,  in  the  usual  form  of  allegation.'    And 


«  Beit., 

*  8  Inst  88  ;  1  Hale,  P.  0.  688. 
«  Hex  V.  FamO,  1  Lmch,  C.  C.  (4th  ed.)  822,  u. 
'  ~  '     ■       *  '    ich,  C.  C.  (4th  pd.j  821)  i  Rrffina  ».  Simiwon,  i 

pp.  871,  875,  878  ;  5ih  (Eng.)  rd.  vol.  ii.  p.  M. 
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it  -ia  the  same,  if  the  money  or  goods  were  asked  for  as  a  loan, 
but  still  obtaiaed  by  assault  and  putting  the  party  in  fear;  or  if, 
in  Seeing  from  the  thief,  the  party  drops  his  hat  or  purse,  which 
the  thief  takes  up  and  carries  away.i 

§  227.  Feiooiooa  intent.  The  taking  must  also  be  proved  to 
have  been  with  a  feloniaua  intent;  the  proof  of  which  has  already 
been  considered,  in  treating  of  the  crime  of  larceny.'(a) 

§  228.  TIm  takiag  must  b«  from  Uka  pBrson.  The  gOOd?  must 
also  be  proved  to  have  been  taken  from  the  person  of  the  party 
robbed ;  and  this  possession  by  the  party,  as  we  have  seen,  may 
be  either  actual  or  constructive.  This  allegation  in  the  indict- 
ment, therefore,  may  be  proved  by  evidence  that  the  goods  were 
in  the  presence  of  the  party  robbed;  as,  if  the  robber,  having 
first  assaulted  the  owner,  takes  away  his  horse  standing  near 
him;  or,  having  put  him  in  fear,  drives  away  his  cattle;  or  takes 
up  his  purse,  which  the  owner,  to  save  it  from  the  robber,  had 
thrown  into  the  buah."    And  it  is  sufficient,  if  it  be  proved  that 

1  1  Hale,  P.  C.  6S3. 

*  Supm,  S  IS6.  If  tba  prteaaor  knoningly  made  or  intended  to  mnke  an  inadi- 
quatt  comnetiiiation  for  the  goods  forcibly  [nken,  this  will  uot  uliBolve  Lim  rtoiu  the 
iriiilt  oF  rodhery  ;  for  tbe  iaXeal  vns  still  fraudulent  and  felonious.  Hex  v.  Siiuons,  2 
East,  P.  C.  71S  ;  R<^x  r.  Speucer,  Id.  ;  I  Russ.  on  Crimea,  p.  SSU  ;  5tb  (Eng.)  vd. 
vol.  iL  p.  SJ.  But  whether,  if  be  made,  or  intended  at  the  time  to  make,  nhat  he  ia 
good  Faith  deemed  a  sufficient  compensation  and  complete  indemnity  for  the  gooiU  forci- 
bly taken,  the  offence  amounta  to  robbery,  or  is  only  a  fotved  sale  nud  a  trespass,  is  a 
point  tipon  which  there  is  some  diversity  of  opinion.  The  En);lish  Commissiocera 
(Fourth  Report,  p,  69  a.  40,  n.)  were  of  opinion  that  the  offence  waa  roDb^ry.  Mr. 
East  deemed  it  a  question  for  the  jury  to  find  the  intent,  upon  the  considemtiou  of  all 
the  circuni9tanci:9.  2  East,  P.  C.  861,  6S2.  The  tiassaohusetts  Commissioners  seem 
to  hare  reffarded  it  aa  not  atnonntiniit  to  robbery.  See  Report  on  the  Penal  Code  ol 
Massachusetts,  1S44,  tit  Robbery,  9  17. 

•  2  East.  P.  C.  707. 

(n)  Stole  i>.  Hollyway,  41  Iowa,  20(1;  instructions  to  the  jury  as  to  what  coniti- 

Chapiiell  I.  Stole,  62  Ala.  35»  ;  Brawn  r'.  tnU'd  the  ofVenoe  oF  roblien-,   said  :   "  At 

Stole,  28  Ark.  liB  ;   People  v.  Woo-ly,  48  common  Isw,  robbery  is  defined  to  be  the 

Csl.    39.     A   creditor  violently   assaulted  tokiug  of  any  proneftv  from  the  iiereon  of 

bi^  debtor,  and  so  forced  liim  to  give  him  another  by  force.       'This  definition  waa, 

a  check  in  part  payment,  and  then  again  on  appeal,  held  inaccurate,     Tbe  gntniTiMi] 

asHiiultad  him,  in  order  to  force  him  to  give  of  tbe  offence  ia  the  felonioQS  intent.     The 

bira  money  in  psyment  of  the  deht.     Aa  jury  may  take  into  consideration  the  valne 

tliere  was  no  felonious  iutent,  be  cannot  of  the  property  stolen,  in  coasiilerinit  the 

properly  be  convicted  of  robbery.      Rej;.  intent  with  which  the  act  wn.i  comlnitleii. 

p.  H.-mming3,  4  F.  &  F.  50.     In  a  recent  If  it  was  not  done  with  a  felonious  intent, 

caae  in  Pennsylvania,  the  defendant  was  it  was  not  robbery;  if  it  was  intended  as  a 

iniiicteil  for  the  crime  of  highway  robbery,  practical  joke,  it  was  not  robbery.     And 

The  proof  was  that   he   took  a  chew  of  the  jury  may  properly  come  to  the  conclll> 

tobacco  from  a  boy,  by  fon'e.     The  jury  sion  thst  the  taklnnof  an  artitie  of  no  ap- 

convicted  him  of  robbery.     The  trial  court  preciable  value,   precludes  the   iilea  of  a 

sentenced  him  to  i;>iy  a  fine  of  1100,  and  felonious  inteaL     Com.  v.  White,  1S3  Fk. 

to  undergo  an  impnmnmenl  in  the  county  St.  188. 
1*11  for  oa«  year.    The  trial  judge  in  hi* 
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the  taking  by  the  robber  was  actually  begun  in  the  presence  of 
the  party  robbed,  though  it  were  completed  in  his  absence. 
Thus,  where  a  wagoner  was  forcibly  stopped  in  the  highway  by 
a  man,  under  the  fraudulent  pretence  that  his  goods  were  unlaw- 
fully carried  for  want  of  a  permit,  and,  while  they  were  gone  to 
a  magistrate  to  determine  the  matter,  the  man's  confederates 
carried  away  the  goods,  —  this  was  held  sufficient  proof  of  a  tak- 
ing to  constitute  robbery.'  But  where  it  was  found  by  a  special 
verdict  that  the  thieves,  meeting  the  party  wronged,  and  desiring 
him  to  change  half-a-crown,  gently  struck  his  hand,  whereby  his 
money  fell  to  the  ground ;  and  that,  he  dismounting  and  offering 
to  take  up  the  money,  they  compelled  him  by  menaces  of  instant 
death  to  desist ;  and  it  was  also  found,  "  that  the  eaid  prisoners 
then  and  there  immediately  took  up  the  money  and  rode  off  with 
it,"  —  the  court  held  this  not  to  be  sufficient  proof  of  the  crime 
of  robbery,  it  not  being  found  that  they  took  up  the  money  in  the 
sight  or  presence  of  the  owner.'  (a) 

§  229.  FoTooond  Ttolenoe.  In  regard  to  the  force  or  violence 
with  which  the  goods  were  taken,  this  may  be  actual  or  con- 
structive :  the  principle  being  this,  that  the  power  of  the  owner 
to  retain  the  possession  of  his  goods  was  overcome  by  the  robber; 
either  by  actual  violence  physically  applied,  or  by  putting  him 
in  such  fear  as  to  overpower  his  will.'  (6)    If  the  robbery  was  by 

1  Heniman  t>.  Hundred  of  Cbippeuhtm,  2  East,  P.  C  709  i  1  Bum.  on  CrimM, 
87fl  i  6th  (Eng.)  eU.  vol.  ii.  p.  91. 

*  Kex  V.  Fnoces,  Com.  478.  In  eipoundiDo  the  above  clause  !u  the  Bptcial  ver- 
dict, the  leanied  juiigen  said  :  "  It  was  not  demed  bat  that  if  a  thief  set  apoii  a  man 
to  rob  him,  and  he  throw  away  bia  money  or  his  ffooda  (beiae  near  liini  and  in  his  preB- 
encir),  and  was  forced  away  by  terror,  and  the  thief  took  thrm,  it  noulil  !«  rolil^iy ; 
and  therefore  here  possibly  it  might  have  been  well  if  the  jury  had  found,  that,  when 
Coi  desisted,  the  prioonifra  at  the  mme  time,  or  without  any  intermediate  space  of 
time,  or  instantly,  took  it  up.  But  the  word  immediately  has  great  latitude,  and  is 
Dot  of  any  determinate  siguificatiati  :- it  is  in  dictionariea  explaioed  by  cUo,  ce!eriUr  ; 


_._  .  ._ 'mmtdiale  it  has  a  larger  couatructiou,  — as  soon  as  conveniently  it 

can  be  done.  In  Mawgridge'a  Case  it  ia  twice  mentioned,  but  witli  words  added  to 
ascertain  it ;  as  jcithoul  iniermittioi^,  in  'i  liltlt  gpace  of  iime,  &c.  In  the  statute  27 
Eliz.,  it  ia  directed  that  notice  be  siven  as  soon  as  conveniently  may  be.  In  the  plead- 
ings that  is  usually  expressed  by  tmmediaU  ;  ao  that  then  and  there  immediaUly  doth 
not  necessarily  ascertain  ths  time,  but  leaves  it  doubtful.  Besides,  it  is  proper  to  take 
notice,  that  in  this  verdict  the  worda  thai  and  thtre  immeduiiely  are  not  coupled  in  the 
•ame  clause  or  sentence  with  the  words  preceding  ;  but  it  ia  a  di^tinut  clause,  and  s 
•eparate  finding."     Id.  pp.  480,  4S1.     Ami  see  a.  c.  2  Stra.  lOlC. 

*  It  is  not  necessary  to  allege  that  the  party  robbed  was  put  in  fiar;  nor  ia  it  necM- 
•uy  to  prove  that  he  was  Intimidated,  if  the  robbery  waa  bv  actual  violence.  Com* 
nonwealth  v.  Enraphriea,  7  Uua.  242  ;  Commonwealth  o.  Clifford,  8  Cuib.  215,  317. 

M  Cf.  PoopU  V.  MoQin^,  S4  Hon  (J)  State  r.  Burke,  78  N.  C.  83  ;  Chap- 
fJS.  v.).  S2.  pell  V.  Stale,  fiS  AU.  Se9. 
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actual  violence,  the  proof  of  this  fact  vill  Bupport  this  part  of 
the  indictment,  though  it  should  appear  that  the  party  did  not 
know  that  hia  goods  were  taken;  as,  if  he  be  violently  pressed 
against  a  wall  by  the  thief,  who,  in  that  mode,  robs  him  of  bis 
watch,  without  his  knowledge  at  the  time.'(a)  So,  if  a  thing  be 
feloniously  taken  from  the  person  of  another  with  such  violence 
as  to  occasion  a  substantial  corporal  injury :  aa,  by  tearing  the 
ear,  in  plucking  away  an  ear-ring,^  or  the  hair,  in  snatching  out 
an  ornament  from  the  bead;*  or  if  it  be  obtained  by  a  violent 
struggle  with  the  possessor,  which  causes  a  sensible  concussion 
of  his  peraon,  provided  it  be  so  attached  to  the  person  or  clothes 
as  to  afford  reaiatance;*  as,  if  it  be  his  sword,  woru  at  his 
side.'(&)  But  where  it  appeared  that  the  article  was  taken  with- 
out any  sensible  or  material  violence  to  the  person,  as,  for  ex- 
ample, snatching  a  hat  from  the  head,  or  a  cane  or  umbrella 
from  the  hand,  of  the  wearer,  rather  by  sleight  of  hand  and 
adroitness  than  by  open  violence,  and  without  any  struggle  on 
his  part,  — it  has  been  ruled  to  be  not  robbery,  but  mere  larceny 
from  the  person.^  (c) 

§  230.  Frand.  If  it  be  proved  that  there  was  a  felonious  in- 
tent to  obtain  the  goods,  and  that  violence  was  used,  but  that 
this  was  done  under  tke  guise  of  legal  proceeding,  it  will  still 
support  an  indictment  for  robbery,^    And  if  the  violence  be  used 

1  Commonwealth  o.  Snelling,  4  Binn.  379. 

•  Rex  V.  Upief,  1  Lwoh,  C.  C-  (*th  ed. )  320  ;  2  Eut,  P.  C,  M7,  708. 
■  Re:c  u.  Moore,  1  Leach,  C.  C.  (4tb  ed.)  336. 

•  Rei  V  Mnson,  Kuu.  t  Ry.  C.  C.  419. 

•  Rbx  d.  Daviee,  2  East,  P.  C.  709. 

•  Rex  D.  Steward.  2  Eaat,  P.  C.  702 ,  Hsgina  «.  Danbv.  Id.  |  Rex  ».  Baker,  Id.  ; 
1  Lsach,  C.  C.  (4th  od.  |  290  ;  Rei  v.  Homev,  2  Ens!,  P.  C.  70S  ;  State  o.  Trailer,  8 
Car,  Law  RepM.  90  ;  Rei  n.  Macauley,  1  Leach,  0.  C.  («bed.)  287.  Thus,  where 
A,  isked  B  what  o'clock  it  was,  mil  B.  took  ont  his  watch  to  tail  him,  holding  bis 
watch  loosely  in  both  hands,  A,  caught  hold  of  the  ribbon  and  key  attacbed  to  the 
watch,  ai]d  sniitched  it  from  B.  and  made  off  with  it,  Thia  was  held  not  to  bo  robbeiy, 
but  a  larceny  from  tha  penon,      Regina  V.  Walla,  2  C.  4  K.  214. 

'  See  Merriman  e.  Hundred  of  Cliinpenham,  2  East,  P.  C.  709  ;  Rei  t.  Gascoiime, 
Id.  ;  1  Rum.  on  Crimes,  878.  877. 

(a)  Mahoney  d.  People,   S  Thorn,  ft  C.  knocked  ont  of  Us  hand,  and  wsa  than 

(N.  V.)  329;  Bloomer  o.   Peopla,  1  Abb.  hnatled  ont  of  the  room  and   the  door 

(N.  Y.)  App.  Dec.  Hfl.     If  the  prosecutor  closed,  and  he  waa  told  that  he  had  better 

proves  actual  violence,  no  proof  of  ffar  is  go  away,  as  he  would  never  see  his  pntse 

necessary.     State  v.    Gorman.   66   S.  H.  aj^ain,  It  was  held  that  a  chaise  that  if 

1B2  ;  State  «.  Broderick,  69  Mo   318.  the  force  waa  auffioient  to   deprive   the 

(i)  State  D.  McCune,  B  R.  I,  60.  owner  of  the  purse,  and  the  int»nt  was 

(c)  Hhinn  «.   Statp,  34  Ind.  IB  ;  Bon.  felontoni,    the    violence    was   sufficiently 

■all  n.  State,  3E  Ind.  430  ;  State  v.  John,  proved,   wrs    erronBoua.     People   v.   M»- 

0  Jonea    (N.   C),   183,     .''o,   where   one  Ointy,  24  Hun  (N.  Y.),  03. 
standing  in  a  bar-room  had  his  parse 
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for  another  purpose,  aa  in  the  case  of  assault  witli  intent  to  rar- 
IbH,  and  monej  being  offered  to  the  crimiaal  to  induce  him  to 
desist,  he  takes  the  money,  but  persists  in  his  original  purpose, 
it  is  robbery. ' 

§  231.  Pntttug  In  fear.  Evidence  that  the  money  or  goods  were 
obtained  from  the  owner  by  putting  kirn  in  fear,  will  support  the 
allegation  that  they  were  taken  bif  force,  (a)  And  tlic  law,  in 
odium  apoliatorit,  will  presume  fear,  wherever  there  appears  a 
just  ground  for  it*  The  fear  may  be  of  injury  to  the  person;  or, 
to  the  property;  or,  to  the  reputation;  and  the  circumstances 
must  be  such  aa  to  indicate  a  felouiom  intention  on  the  part  of 
the  prisoner.  The  fear,  also,  must  be  shown  to  have  continued 
upon  the  party  up  to  the  time  when  he  parted  with  his  goods  or 
money ;  but  it  is  not  necessary  to  prove  any  tcordt  of  menace,  if 
the  conduct  of  the  prisoner  were  sufficient  without  them ;  as,  if 
be  bc^ed  alms  with  a  drawn  sword;  or,  by  similar  intimida- 
tion, took  another's  goods  under  color  of  a  purchase,  for  half 
their  value,  or  the  like.^  It  is  only  necessary  to  prove  that  the 
fact  was  attended  with  those  circumstances  of  violence  or  terror, 
which,  in  common  experience,  are  likely  to  induce  a  man  un- 
willingly to  part  with  his  money  for  the  safety  of  his  person^ 
property,  or  reputation.* 

■  Rn  0.  Blacklum,  2  But,  F.  C.  711  i  1  Bnai.  on  Orimei,  878 ;  Gth  (Eng.)  «d. 
voL  ii.  p.  91. 

>  Farter,  Cr.  L.  1S8,  129. 
»  2  Eaat,  P.  C.  711,  712. 

<  Fotiter,  Cr.  L.  128.  On  tbu  point  Hr.  East  mikea  the  foUowinK  DbBemtionB ; 
*'lt  remains  further  to  be  considered  of  what  nitura  this  fear  maj  be.  Thia  is  au 
inqairy  the  more  diScnlt,  because  it  is  nowhere  defined  in  any  of  the  acknowledged 
traattaea  upon  thia  sul^act.      Lord  Hale  proposes  ta  consider  what  sliall  be  said  to  be 

*  putting  m  fear  ;  but  he  leaves  this  port  of  the  question  untouched.  1  Hale,  531. 
Lord  Co\e  and  Hawkins  do  the  same.  3  Inst.  6B  ;  S  Havk.  Ch.  34.  Mr.  Justice 
Poster  seedu  to  lay  the  greatest  stress  npon  the  neceaaity  of  the  property's  being  taken 
anatnd  tht  vtUI  of  Ou  parly  ;  and  he  lays  the  circumstance  of  fear  out  of  the  qaestioD  ; 
or  that,  at  any  rate,  when  the  fact  ia  attended  with  circumstances  of  violence  or  terror, 
the  law  in  orfium  xpoliatora  will  presume  fear,  if  it  be  neceasan',  whrre  there  appean 
to  be  so  jast  a  gmuBd  for  it.  Foster,  128.  128.  Mr.  Justice  Blackstone  leans  to  the 
nme  opinion,  i  Bl.  Comm.  242.  Bat  neither  of  them  BCford  any  precise  idea  of  the 
natnre  of  the  fear  or  apprehension  supposed  to  exitt,      Stanndford  deiinea  rohbery  to  ba 

•  felonious  taking  of  any  thins  from  the  person  or  in  the  presence  of  another  openly 
md  agairul.his  will,  Stanndf.  fib.  1,  e.  20  ;  and  Bracton  also  rests  it  upon  the  iattor 
anTumstance,  Brae.  lib.  S,  foL  160  b.  I  have  the  authority  of  the  judges,  as  men- 
tioned ly  Willes,  J.,  in  delivering  their  opinion  ia  Dotinally'a  Case,  at  the  0.  B.  177B, 
to  JoKtil;  me  in  not  attempting  to  draw  the  exact  line  in  thia  case,  hut  thus  ntnelk 
I  may  Ventura  to  stats,  th>t  on  the  one  hand  the  feu  is  not  cou&ned  to  an  apprehen- 

(a)  Clary  v.  State,  88  Ark.  661  i  DIU    04  Ind.   IS  ;  Stete  b.   Howerton,  68  Ho. 
p.  Sute,  6  Tex.  Ap|>.  113 ;  Sbinn  n.  SUte,     681. 
VOL.  Ill,  — 18 
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§  232.  Threati  of  Injniy  to  person.  Menace  of  darker  to  the 
pergon  may  be  proved  not  only  by  direct  evidence  of  threata,  but 
by  evidence  that  the  prisoner  and  his  companions  hung  round 
the  prosecutor's  person  so  as  to  render  all  attempts  at  resistance 
hazardous,  if  not  vain;  and  in  that  situation  rifled  him  of  his 
property;  or  by  proof  of  any  other  circumstances  showing  just 
grounds  of  apprehension  of  bodily  harm,  to  avoid  which  the 
party,  while  under  the  influence  of  sitch  apprehejision,  gave  up  his 
money.  1  If,  therefore,  robbers,  finding  but  little  money  on  ihe 
person  of  their  victim,  enforce  him,  by  menace  of  death,  to 
swear  to  bring  to  them  a  greater  sum,  and  while  the  fear  of  that 
menace  Hill  eontinueg  upon  him  he  delivers  the  money,  it  is 
robbery."  It  is  also  said,  that  menace  of  the  deitraotion  of  one's 
child  creates  a  sufficient  fear  to  constitute  robbery ;  but  no  direct 
adjudication  is  found  upon  this  point,  though  it  perfectly  agrees 
with  the  principles  of  the  law  in  other  cases.' 

§  233.  Threats  of  Injarr  to  property.  The  fear  of  injury  to 
one's  property  may  also  be  sufficient  to  constitute  this  offence. 
Thus,  where  money  was  given  to  a  mob,  under  the  infiuence  of 
fear  arising  from  threats,*  or  just  apprehension'  that  they  would 
destroy  the  party's  house,  it  has  been  held  to  be  robbery.  So, 
where  a  mob  compelled  the  possessor  of  com  to  sell  it  for  less 
than  its  value,  under  threats  that  if  he  refused  they  would  take 
it  by  force,  this  also  was  held  to  be  robbery.'    And  it  is  held. 


«tOQ  of  bodily  [tijtUT,  and,  on  the  other  h&ud,  it  most  bo  of  sach  a  nature  u  in  reawn 
and  common  siperiBnce  ia  lilcel;  to  induce  a  person  to  part  v-itb  his  propertj  Bcainit 
bis  will,  and  to  put  him,  as  it  were,  under  a  temporary  Buapension  of  the  power  oTeier- 
ciain^  it  through  the  influence  of  the  terror  ijniireBBed  ;  in  which  caw  fear  supplies,  as 
well  m  sound  reason  as  in  legal  construction,  the  place  of  force,  or  an  actual  taking  by 
violence  or  assault  upon  the  person."  S  East,  P.  C.  713.  See  also  the  reniailu  ot 
Hotham,  B.,  in  Donnally's  Case,  Id.  718  ;  Rei  d.  Taplin.  2  Eaat.  P.  G.  712. 

'  Rex.  V.  Hoghea,  1  Lewin,  C.  C,  301  ;  1  Russ.  on  Crimea,  879- 

'  2  East.  P.  C.  714  ;  I  Hale,  P.  C.  E32. 

■  Rei  p.  Doonally,  2  East,  P.  C.  715.  718,  per  Hotham.  B.  ;  1  Leach,  C.  C.  {(tb 
ed.)  103  ;  Rex  v.  Reune,  2  Eaat.  P.  C.  786,  736,  per  Ejre,  C.  J.  ;  1  Bass,  on  Crimea 
880,  892;  5th  (Eng.)  ed.  vol.  ii.  p.  B5.  Bracton,  in  treating  of  the  fear  that  will  viti- 
ate a  prttendod  gift  of  goods,  aaya  :  "  Et  non  aolura  eicuaatar  quia  qui  oxceptionam 
habet,  si  sibi  ipai  inferatur  via  rel  tnetus  ;  sed  etiam  ai  suis,  nt  ai  Alio  ve\  lili«,  frntti 
Tel  Borori,  vel  aliia  domestieis  et  propinquia,"  Bracton,  lib.  2,  De  acquirando  reram 
donjinio,  cap.  5,  S  13,  fol.  IS  b  ;  and  he  citea  a  case  in  which  a  grant  or  the  manor  ot 
HiddletoD  was  held  void,  it  being  obtained  by  duress  of  imprisonment  of  the  grantor's 
brother  and  to  procnre  bia  release.  But  it  has  been  held,  that  where  a  wife  was  com- 
pelled to  give  money,  under  threats  of  accusing  her  hushiand  of  an  nnnatand  crime,  it 
was  not  robbery.     Kei  v.  Edwards,  6  C.  ft  P.  618. 

•  Kei  B.  Brown,  2  Eaat,  P.  C.  7S1 ;  Rei  b,  Simons,  Id. 

•  Kei  p.  Astley.  2  East,  P.  0.  729  :  Rer  o.  Winkworth,  4  C.  4  P.  441. 
«  Bex  V.  Spencer,  2  Eaat,  P.  a  712,  713. 
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that  the  prosecutor,  in  support  of  the  cha:^,  may  gWp  in  ori- 
dence  other  similar  conduct  of  the  same  prisoners,  at  other 
places  on  the  same  day,  before  and  after  the  particular  transac- 
tion in  question.' 

§  234.  ThTSBta  of  injoiy  to  rapatatlon.  As  to  the  fear  of  ir^'urif 
to  the  reptdation,  it  has  been  repeatedly  held,  that  to  obtain 
money  by  threatening  to  accuse  the  party  of  an  unnatural  crime, 
whether  the  consequences  apprehended  by  the  victim  were  a 
criminal  prosecution,  the  loss  of  his  place,  or  the  loss  of  his 
character  and  position  in  society,  is  robbery.^(o)  And  it  is 
immaterial  whether  he  were  really  guilty  of  the  unnatural  crime 
or  not ;  for,  if  guilty,  it  was  the  prisoner's  duty  to  have  prosecuted 
and  not  to  have  robbed  him.'  But  where  the  money  was  given 
at  a  time  appointed,  not  from  fear  of  the  loss  of  reputation,  but 
for  the  purpose  of  prosecuting  the  offender,  it  has  been  held 
not  to  constitute  robbery.* 

§  235.  Sun*  aabjoot.  But  it  has  also  been  held,  that,  in  order 
to  constitute  robbery  in  cases  of  this  sort,  the  money  must  be 
parted  with/roTW  an  immediate  apprehention  of  present  danger, 
upon  tJte  charge  being  made;  and  not  where  the  party  has  had 
time  tu  deliberate  and  opportunity  to  consult  friends,  and  espe- 
cially where  he  has  had  their  advice  not  to  give  the  money,  and 
the  presence  of  a  friend  when  he  gave  it;  for  this  would  seem  to 
give  it  the  character  rather  of  the  composition  of  a  prosecution 
than  of  a  robbery.'  And  it  may  be  added,  that  in  all  the  cases 
in  which  the  fear  of  injury  to  the  reputation  has  been  held  BuiB- 
cient  to  constitute  the  offence  robbery,  the  charge  threatened  was 
that  of  unnatural  practices.     Whether  any  other  threat,  affect- 

>  Baz  V.  Winkworth,  t  C.  k  f.  Hi,  per  Vanghan,  B.,  and  Fuka  and  Aldenoo, 
13.     Seeiupra,  f  IG. 

*  RpT  0.  Dannftlly,  3  Ewt,  P.  C,  715  ;  1  Leach.  C.  C.  (*tli  ed.)  193  ;  Rex  »,  Hick. 
nun,  3  tsmt,  P.  C.  728  ;  Sei  v.  Jones,  Id.  71*  ;  R«i  e.  Elmatead,  1  Eusa.  on  Crimea, 
894,  6th  (Eng.)  ed.  vol.  U.  p.  »9,  ti  teq.;  Rex  c.  ERerton,  Id.  8Bfi  ;  Eusa.  i,  Ry.  376, 
ir  the  languagn  of  the  chai^  ia  eqniTooal,  it  may  be  eonnected  with  what  was  after- 
Wards  uid  by  the  priaoDer  when  he  ma  taken  into  custody.  Regina  v.  Eain,  S  C.  &  P. 
187. 

*  Rex  V.  Gardner,  1  C.  &  P.  470. 

*  Rei  V.  Fuller,  1  Rots,  on  Crimea,  SS6,  6th  (Eng. )  ed.  vol.  iL  p.  104 ;  Roaa.  &  Ry. 
0.  C.  W8. 

*  Bex  e.  Jackson,  1  East  P.  C,  Addenda,  xii.  And  see  Bex  n.  Cannon,  Ruia.  k 
Ry.  C.  C.  146  :  1  Roaa.  on  Crimea,  894,  6th  (Enj;.}  ed.  vol.  ii.  p.  104  ;  Res  e.  Reana, 
3  East,  P.  G.  734.  The  like  djstinctiou  is  recogiuxed  in  the  law  of  Scotluid.  Aliaon'a 
Frin.  Cnm.  L.  pp.  S31,  282. 

(fl.)  Feogk  v.  UcDaalels,  1  Fsak.  Cr,  Sep.  198. 
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ing  the  reputatioo,  would  suffice,  is  not  known  to  hare  been  de- 
cided, and  may  possibly  admit  of  doubt' 

§  236.  Dyins  dMUrftUoiu  of  tbs  p«raoii  robiwd.  On  the  trial  of 
an  indictment  for  robbery,  the  dying  declarationt  of  the  person 
robbed  are  not  admissible  in  evidence  against  the  prisoner;  such 
eridence,  though  sometimes  formerly  received,  being  now  held 
admissible  only  upon  the  trial  of  a  charge  for  the  murder  of  the 
declarant.* 

^  TbreaU  of  &  criminal  proaacution  for  paasiiig  ooouterfait  money'  luTa  been  held 
IniufficieDt.      Britt  v.  State,  7  Humph.  H. 

1  $e«  anU,  vol.  L  S  ISS  ;  Bex  v.  Uead,  2  B.  &  a  SOS ;  B«z  e.  Llofd,  i  &  A  P. 
289  ;  Wilioa  s.  Boenm,  15  Johus.  28S. 
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§  237.  Dofinitlon.  TreoMn  against  the  United  States,  as  defined 
in  the  Conatitutionj "  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort." And  it  is  added,  that  "  No  person  shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  witnenses  to  the  same 
overt  act,  or  on  confession  in  open  court."  ^  By  the  Crimes  Act, 
this  offence  may  be  committed  *'  within  the  United  States  or  else- 
where," and  is  expressly  limited  to  persons  owing  allegiance  to 
the  United  States.^  In  most  of  the  several  States,  treason  against 
the  State  is  defined  in  the  same  words,  or  in  langu^e  to  the  same 
effect ;  and  the  same  amount  of  evidence  is  made  necessary  to  a 
conviction  :^  but,  in  a  few  of  the  States,  both  Uie  crime  and  the 
requisite  proof  are  described  with  other  qualifications.  Thus,  in 
New  York,  treason  is  declared  to  consist,  1.  In  levying  war 
against  the  people  of  this  State,  within  the  State ;  2.  In  a  com- 
bination of  two  or  more  persons,  by  force,  to  usurp  the  govem- 
meot  of  the  State  or  to  overturn  the  same,  evidenced  by  a  forcible 
attempt,  made  within  the  State,  to  accomplish  such  purpose ;  and, 
8.  In  adhering  to  the  enemies  of  this  State,  while  separately  en- 
gaged in  war  with  a  foreign  enemy,  in  the  cases  prescribed  in  the 
Constitution  of  the  United  States,  and  giving  to  such  enemies  aid 
and  comfort,  in  this  State  or  elsewhere.*    A  similar  division  and 

•  Const.  U.  S.  art.  3,  S  8.  But  treason  te  also  a  crime  by  tha  common  law.  Ees- 
publioa  V.  Chapman.  1  Dnll.  5fl  ;  1  Hale,  P.  C.  76  ;  3  lust-  i;  iHL  Coram.  76,  76. 

*  Stat.  April  30,  1790,  9  1. 

»  See  Maine,  Const,  art.  1,  !  12 ;  Bey.  3tat.  1871,  c  117,  5  1  ;  MasaacliusetU.  Pub. 
Stat.  1882,  c  201,  §S  1,  i\  New  Hampshire,  Gen.  laws,  1878,  c.  293,  %  1  ;  Rhode 
Island,  Pnb.  Stat.  1882,  S9  1.  3,  pp.  681,  662  ;  Connecticut,  Const  art.  8,  §  i  ;  Dela- 
ware, Const  art.  B,  5  3  ;  Virginia,  Code  of  1873,  o.  186,  §  1  ;  Alabsma,  Const  art.  6, 
(  2  ;  Texas,  Corst.  18*5,  art.  7,  |  2  ;  California,  2  Hittell's  Code,  1[  13037,  U103, 
Michigan,  Const,  art.  I,  J  18  ;  Indiana,  Const  art.  11,  §§  2,  8  ;  Arkansas,  Const, 
art.  7,  S  2 ;  Eev.  Stat  1837.  c  44,  div.  2,  %  1,  p.  238  ;  Missouri,  Const,  art  13,  %  16  ; 
Wisconsin,  Const  art,  1,  j  10  ;  lon-a,  Const  art.  1,  §16;  Florida,  Thompson's 
Dig.  p.  490,  c.  2  ;  LouisiHnn,  Const,  art.  8,  9  2 :  Mississippi,  Const,  art  7,  §  3.  In 
Georgia  (Penal  Code,  1 833,  di7.  8,  5  2  ;  Prince's  Dig.  p.  622 ;  Cobb's  Dig.  voL  ii. 

£728,  Code  1882,  §  4313),  the  c-rime  is  defined  in  tbe  same  manner ;  but  the  proof 
modiOed,  as  will  be  seen  in  its  proper  placr. 
«  N«w  York,  Bar.  Stat  toI.  iil  p.  2170  (7th  ed). 
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description  of  the  offence  is  found  in  the  Btatut€of  Mississippi.^ 
In  Virginia,  it  is  enacted,  that  "  Treason  shall  consist  only  in 
levying  war  against  the  State,  or  adliering  to  its  enemies,  giving 
them  aid  and  comfort,  or  establishing,  without  authority  of  the 
legislature,  any  government  within  its  limits,  separate  from  the 
existing  government,  or  holding  or  executing,  in  such  usurped 
government,  any  office,  or  professing  allegiance  or  fidelity  to  it,  or 
resisting  the  execution  of  the  laws,  under  color  of  its  authority ." 
And  the  same  amount  of  proof  is  required  as  in  treason  against 
the  United  States.*  In  New  Jersey,  treason  is  limited  to  levying 
war  against  the  State  and  adhering  to  its  enemies,  giving  them 
aid  and  comfort,  by  advice  or  intelligence,  by  furnishing  them 
money,  provisions,  or  munitions  of  war,  by  treacherously  surren- 
dering any  fortress,  troops,  citizen,  or  public  vessel,  or  otherwise.' 
The  statute  of  Pennsylvania  on  this  subject,  enacted  during  the 
Revolution,  renders  it  treason  in  any  person  resident  within  the 
State,  and  under  the  protection  of  its  laws,  to  take  a  commission 
under  any  public  enemy ;  or  to  levy  war  against  the  State  or  its 
government ;  or  to  aid  or  assist  any  enemies  at  open  war  with  the 
State  or  United  States,  by  joining  their  armies,  en^sting  or  pro- 
curing enlistments  for  that  purpose,  or  furnishing  them  with  arms 
or  other  articles  for  their  aid  or  comfort,  or  carrying  on  a  traitor- 
ous correspondence  with  them,  or  forming,  or  being  concerned 
in  forming,  any  combination  to  betray  the  State  or  country  into 
their  hands,  or  giving  or  sending  intelligence  to  them  for  that 
purpose.^  In  South  Carolina,  it  has  been  thought  doubtful 
whether  any  law  concerning  treason,  anterior  to  their  Consti- 
tution of  1790,  could  be  of  force  since  that  time  ;  *  and  in  several 
of  the  States  the  opinion  has  been  entertained,  to  some  extent, 
that  treason,  by  levying  war  against  a  single  State,  was  neces- 
sarily an  offence  against  the  United  States,  and  therefore  cogniz- 
able as  such  by  none  but  the  national  tribunals.^     But  as  war 

»  Mississiniii,  How.  4  Halchios,  Dig.  1840,  p.  flSl ;  Penit.  Code,  tit.  2,  8  2,  Ber, 
Code,  1S71,  5§  2688,  2889. 

>  Vii-giniii,  Code  1873,  c.  ISA,  %  1. 

•  New  Jersey,  Bev.  Stat.  IStB,  tit.  8,  c.  1,  §  1,  p.  257,  Reviaion,  p.  226,  §  1. 

•  Peimsylvania.  Stat.  Feb.  11,  1776,  1  Brightley'a  Purdon's  Dig,  p.  314  ;  Renmb- 
lica  V.  Ca^ll»1^  1  Dall.  SS. 

•  See  S.  Car.  Statutes  at  I^rge,  voL  ii.  pp.  717,  747,  Dotes  by  Dr.  Cooper,  the 
authorized  editor.  He  odds  ;  "  I  kuon'  of  no  treason  law  in  thix  State,  aa  yet."  But 
in  a  aiibaequent  volume  is  found  a  statute  making  it  treason  for  any  one  to  be  con- 
cerned with  alavpB  in  an  inaurrection,  or  tn  incite  Uiem  to  inaurrection,  or  to  give  them 
aid  and  comrort  therein.     Id.  vol.  v.  p.  503  ;  Stat  Dec.  IS,  1805,  No.  1860. 

■  See  Liviogaton'a  Penal  Code  for  Louiaiuia,  Introductory  Report,  p.  118  ;  i  An. 
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may  be  levied  against  a  Bingle  State  by  an  open  and  armed  oppo- 
sition to  its  laws,  without  any  intention  of  Bubverting  its  gorem- 
ment.  the  better  opinion  is  that  the  State  tribunals  may  well  take 
cognizance  of  treasons  of  this  description,  and  of  any  others 
directly  affecting  the  particular  State  alone.' 

§  238,  MUprlBlcm  of  troaaoii.  Misprision  of  treason  against  the 
United  States,  is  when  any  person,  having  knowledge  of  the  com- 
mission of  any  treason,  shall  conceal,  and  not,  as  soon  as  may  be, 
disclose  the  same  to  the  President  of  the  United  States,  or  some 
one  of  the  judges  thereof,  or  to  the  governor  of  a  particular  State, 
or  some  one  of  the  judges  or  justices  thereof.*  This  offence  is 
defined  substantially  in  the  same  manner  in  the  laws  of  several  of 
the  States ;  but  these  statutes  arc  all  merely  recognitions  of  the 
doctrine  of  the  common  law,  which  is  prevalent  in  the  whole 
country.' 

§  2S9.  AiiAgioaoa.  In  indictments  for  treason,  it  is  material 
to  allege  that  the  party  owed  allegiance  and  fidelity/  to  the  State 
against  which  the  treason  was  committed ;  and  this  allegation 
seems  equally  material  in  a  charge  of  misprision  of  treason.  It 
may  be  proved  by  evidence  that  the  party  was  by  birth  a  citizen 
of  the  State  or  of  the  United  States,  as  the  case  may  be ;  or  that, 
thougli  an  alien,  he  was  resident  here,  with  his  family  and  effects. 
And  if  he  were  gone  abroad,  leaving  his  family  and  effects  here, 
his  alle^ance  to  the  government  is  still  due  for  tbe  protection 
they  receive.^  (a) 

§  240.  Overt  aot.  In  every  indictment  for  this  crime,  an  overt 
act  also  mutt  be  alleged  and  proved;  for  it  is  to  the  overt  act 
charged  that  the  prisoner  must  apply  his  defence.  But  it  is  not 
uecessary,  nor  is  it  proper,  in  laying  the  overt  acts,  to  state  in 

Uir  Mag.  S18-SS0  ;  2  Wharton's  Crim.  Law,  Sth  «d.  S3  1314-1820;  Walker's  Introd. 
pli.  151,  4GS. 

'  RaiFl«  on  the  CoostitatloD,  pp.  142,  14S  ;  Sergeant  on  Coostit.  Law,  p.  SS2  ;  1 
Kmt,  Comm.  *i2,  a.  (7th  od)  j  2  Whart.  Crim.  Uw,  Sth  ed.  S  1816  ;  Dorr's  Trial,  lb. ; 
People  v.  Lynch,  11  Johns.  549. 

»  Crimes  Act,  April  30,  1790.  j  2. 

*  *  BL  Comm.  119, 120  ;  1  Hale,  P.  C,  372  ;  Bnicton,  lib.  3,  De  Corona,  cap,  3,  fol. 
118  6.  In  Florida,  the  act  of  endeavoring  to  join  the  eEpinies  of  tha  Stnte,  or  per- 
iuadtng  others  to  do  so,  or  to  aid  and  romfort  them,  is  declared  to  be  a  miBjirieion  of 
treufon,  as  well  aa  knowing  of  the  same,  or  knowing  of  any  treason  and  concealing  IL 
Tboia[a.  Dig.  p.  222. 

*  i  Kent,  Comm.  Lect.  25,  pp.  1-16,  2e  ;  1  £aat,  P.  C.  G2,  tiS  ;  1  Hale,  P.  C.  C9, 
S2,  S2  ;  ratt«l,  b.  2,  {{  101,  102. 

<a)  Eent  Com.  l«h  ed.  Lect.  20,  pp.  S»-S8,  OS,  6i. 
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detail  the  evidence  iotciided  to  be  given  at  the  trial ;  it  being 
sufficient  If  the  charge  is  made  with  reasonable  certainty,  bo  that 
the  prisoner  may  be  apprised  of  the  nature  of  the  offence  of  which 
he  is  accused.'  Therefore,  if  writings  constitute  the  overt  act,  it 
is  sufficient  to  state  the  substance  of  tiiem  ;^  or,  if  they  were  sent 
to  the  enemy  for  the  purpose  of  giving  intelligence,  it  will  suffice 
simply  to  charge  tlie  prisoner  with  the  overt  act  of  giving  and 
sending  intelligence  to  the  enemy.' 

§  241.  Proof  by  other  overt  aot«.  Though  the  evidence  of 
treason  must  bo  confined  to  the  overt  act  or  acti  laid  in  the  indict- 
menty  without  proof  of  which  no  conviction  can  be  had  ;  yet,  for 
the  purpose  of  proving  the  traitorout  intention  with  which  those 
acts  were  committed,  evidence  of  other  overt  acts  of  treason,  not 
laid  in  the  indictment,  is  admissible,  if  there  be  no  prosecution 
for  those  acts  then  pending.  And  it  seems  sufficient  if  auch  col- 
lateral facts  be  proved  by  one  witness  only :  for  the  law  requiring 
two  witnesses  is  limited  in  its  terms  to  the  specific  overt  act 
charged ;  leaving  all  other  facts,  such  as  alienage,  intention,  &c., 
to  be  proved  as  at  common  law.*  But  if  the  overt  act  charged  is 
not  proved  by  two  witnesses,  where  this  is  required  by  law,  so  as 
to  be  submitted  to  tlie  Jury,  all  other  testimony  is  irrelevant,  and 
must  be  rejected.'  Respecting  the  intention  of  the  prisoner,  or 
the  olffect  or  meaning  of  the  acts  done,  we  may  add,  tiiat  he  is  not 
of  necessity  bound  to  prove  this ;  but  the  entire  offence  must  be 
made  out  by  the  government.*  (a) 

§  242.  Iievylng  war.  Where  the  overt  act  of  levying  war  is 
alleged  to  have  been  an  armed  attemblage  against  the  government 
for  that  purpose,  this  allegation  may  be  proved  by  evidence  of 

1  Foster,  191,  220;  1  Cnuch,  490  j  per  Marsli&ll,  C.  J.,  in  Bnrr'i  Caw,  2  Biut's 
Trial,  4O0. 

s  Rex  V.  Fmncia,  S  St.  Tr.  E3,  73  ;  Rei  e.  Lord  Preaton,  4  8t.  Tr,  411  j  Rai  tp.  Wat- 
son, 2.Stark.  104.  118-118,  137,  ed.  1823  ;  3  Eng.  Com.  L.  282, 

>  Respublica  v.  Carlisle,  1  Dili.  35. 


(a)  It  is  competent  to  prove  the  intent  which  show  that  the  acts  were  done  with 

with  which  nn  net  of  treason  was  done,  by  tr«asonable)DteDt,  and aapartof  the  scheme 

declamtions  of  inWntion  made  previously  of  treason,  ii  ailmiBaible.     United  Stat«»  v. 

by  the  priaoner.     R«i^  v.  Malin,  1  Dall.  Hanvay,  2  Wall.  Jr.  188.    Cf.  the  chaige 

<P«.)  33.     So,  to  explain   facta  which  are  of  Spragne,  J.,  given  in  S3  Law  Bep.  70!^ 

prima  facie  innooeiit,  evidence  of  the  con-  and  of  Smalley,  J.,  Id.  697. 
temponaeoni   or   prsTioua  drcumitances 
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toch  &a  assemblage  for  any  warlike  object  Id  Itself  amounting  to 
an  actual  or  constructive  levying  of  war ;  such  as,  to  prevent  the 
execution  of  a  public  law ; '  to  compel  the  repeal  of  a  law,  or 
otherwise  to  alter  the  law ;  to  pull  down  all  buildings  or  en- 
closures of  a  particular  description,  or  to  expel  all  foreigner,  or 
all  the  citizens  or  subjects  of  a  particular  country  or  nation.^  But 
if  the  assemblage  appears  to  have  been  for  objects  of  a  private  or 
local  nature,  supposed  to  affect  only  the  parties  assembled,  or 
con6ned  to  particular  individuals  or  districts,  such  as  to  remove  a 
particular  building  or  enclosure ;  or  to  release  a  particular  pris- 
oner, or  the  tike,  —  this  evidence  will  not  support  this  allegation.^ 

1  Fries'a  Trial,  p.  IQe. 

•  Rex  V.  Ld.  Geo.  Gordon,  2  Dong.  690  ;  Fortw,  211-215  ;  1  Hale,  P.  C.  182,  ISS  ; 
1  Ewt,  P.  C.  72-75. 

•  1  East,  P.  C.  76,  76  ;  Foster,  210  ;  1  Hale,  P.  C.  181,  188,  1*8.  The  term  "leTy- 
ing  war,"  in  tbe  Conetitation  of  the  United  States,  liaa  been  eipounded  by  Mr.  Justice 
Cnrtia  in  the  following  tenns  :  "  The  settled  interpretation  is,  th&t  the  n-ords  '  levying 
war'  inelnde  not  only  the  act  of  making  war,  for  the  purpose  of  entinly  OTertmniiig 
tlie  government,  hut  also  any  eombinatioa  forcibl;  to  oppose  the  execution  of  any  public 
law  of  tbe  United  Slates,  if  accompanied  or  followed  by  an  act  of  forcible  opposition  to 
■nch  lav,  in  pursuance  of  such  combination."  "  The  fallowing  elements,  therefore, 
constitute  this  offence  :  1.  A  combination,  or  conspiracy,  by  ivhich  different  indirid- 
oals  are  united  in  oue  common  purpose.  2.  This  purpose  being  to  prerent  the  eiecii- 
tion  of  same  public  law  of  the  tJnited  States,  by  force.  3.  The  actual  use  of  foree, 
by  such  combination,  to  prevent  the  necntion  of  such  law.  It  ia  not  enough  that  the 
parpoae  of  the  combinstion  is  to  oppose  the  execution  of  a  law  in  some  pertiuolsr  case,  . 
and  in  that  only.  If  a  peraoD  agsinat  whom  procesa  haa  issued  from  a  court  of  the 
Vnited  States  should  assemble  and  arm  hia  friends,  forcibly  to  prevent  an  arrest,  and, 
io  punnance  of  such  design,  reaistance  should  he  made  by  those  thus  assembled,  they 
would  be  guilty  of  a  very  high  crime  ;  bat  it  would  not  be  treason,  if  their  combina- 
tion had  reference  solely  to  that  case.  But  if  process  of  arrest  issues  under  a  law  of 
the  United  States,  and  individuals  assemble  forcibly  to  prevent  an  arrest  under  such 
proccae,  puranant  t«  a  design  to  prevent  any  person  from  being  arrested  under  that  law, 
and,  pursuant  to  such  intent,  force  is  used  by  tbem  for  that  purpose,  they  are  guilty  of 
traaaon.  The  law  does  not  distinguish  between  irpujpose  to  prevent  tbe  execution  of 
one,  or  aeveral,  or  all  lawa.  Indeed,  such  a  distinction  would  be  found  impracticable, 
if  it  weto  attempted.  If  this  crime  could  not  be  committed  by  forcibly  resisting  one 
law,  how  many  laws  should  be  thus  resisted  to  constitute  it  I  Should  it  be  two,  or 
thrse,  or  what  particular  number  short  of  all  t    And  if  all,   how  easy  would  it  be  for 


e  punishment,  simply  by  excepting  out  of  tbe  treasoDsble 
esjgn  aome  one  law.  So  chat  a  combination,  formed  to  oppose  tbe  execution  of  a  law 
by  force,  with  the  design  of  acting  in  any  case  which  may  occur  and  be  within  the 


reach  of  such  combination,  is  a  treasonable  conspiracy,  and  constitutes  one  of  the  ele- 
ments of  this  Crime,  Such  a  conspiracy  may  ba  formed  before  the  individuals  asscmbla 
to  act,  and  they  may  come  together  to  act  pnmiatit  to  it ;  or  it  may  be  formed  when 
they  have  assembled,  and  immediately  before  they  act.  The  time  is  not  essentiel. 
All  that  is  DecessaTT  is,  that,  being  assembled,  ihty  should  set  in  forcible  opposition 
to  a  law  of  the  United  States,  pursuant  to  a  common  design  la  prevent  the  execution 
of  that  law,  in  any  case  within  their  reach.  Actual  force  must  be  used.  But  what 
smoanta  to  the  use  of  force  depends  much  npou  the  nature  of  the  enterjirise  and  the 
eircuDMlanccs  of  the  case.  It  is  not  ueuesiary  that  there  should  be  anr  military  amy, 
or  wsapona,  nor  that  any  personal  injury  should  be  inflicted  on  the  officers  of  the  law. 
If  a  hostile  army  should  surround  a  body  of  troops  of  the  United  St«tei,  and  the  latter 
should  lay  down  their  arms  and  submit,  it  cannot  be  doubted  that  it  would  constitute 
an  overt  act  of  Icvving  war,  thoogh  no  shot  was  fired  or  blow  struck.  The  presence  of 
nomben  who  oiaiufsst  an  intent  to  nu  force,  If  found  requi«it«  to  obtain  their  demands, 
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§  243.  8am«  anbjoot.  In  the  proof  of  a  charge  of  treasoc  by 
levying  war,  it  is  not  necesBary  to  prove  that  the  prisoner  was 
actually  present  at  the  perpetration  of  the  overt  act  charged ;  it 
being  sufficient  to  prove  that  he  vaa  corutructively  present  on  that 
occasion.  The  law  of  constructive  presence  is  now  well  settled. 
Whenever  several  persons  conspire  in  a  criminal  enterprise,  which 
is  to  be  consummated  by  some  principal  act,  or  some  decisive 
stroke,  to  the  accomplishment  of  which  certain  other  acts  or  cir- 
cumstances are  directly  subordinate  or  ancillary,  though  these 
latter  are  to  be  performed  at  a  distance  from  the  principal  scene 
of  action,  and  consist  merely  in  watching  and  warning  of  danger, 
or  in  having  ready  the  means  of  instant  escape,  or  the  like,  the 
law  deems  them  all  virtually  present  at  the  commission  of  the 
crime,  and  therefore  all  alike  guilty  aa  principals.'  On  this 
ground  it  is,  that,  if  war  is  levied  with  an  organized  military 
force,  vexillis  explicatig,  all  those  who  perform  the  various  military 
parts  of  prosecuting  the  war,  which  must  be  assigned  to  different 
persons,  may  justly  be  said  to  levy  war.  All  that  is  ewential  to 
implicate  them  is,  to  prove  that  they  were  leagued  in  the  con- 
spiracy, and  performed  a  part  in  that  which  constituted  the  overt 
act,  or  was  immediately  ancillary  thereto.'  But  if  the  personal 
co-operation  of  the  prisoner  in  the  general  enterprise  was  to  be 
afforded  elsewhere,  at  a  great  distance,  and  the  acts  to  be  per- 
formed by  him  were  distinct  overt  acts,  he  cannot  be  deemed 
constructively  present  at  any  acts  except  those  to  which  the  part 
he  acted  was  directly  and  immediately  ancillary .^ 


Qitely,  it  will  not  orten  be  necesMi;  to  npply  this  principle,  rinca  Mtosl  Tiolsnce.  md 
even  mnnler,  are  the  nataral  and  RlmosC  ioKparable  attendants  of  this  (rreat  crimr." 
4  Monthly  I.aw  Reporter,  pp.  t\S,  Hi.  Thus  far  the  leanied  jndga  has  stated  die  lav 
of  this  species  of  treason,  in  precise  accordance  with  the  viaws  of  out  greatest  Jurists. 
See  United  Slates  o.  Vigol,  2  Dall.  3*6  ;  United  States  c.  UitcheU,  Id.  348,  356  ;  Ex 
parte  BoUman,  i  Cranch,  7E,  126  ;  United  States  v.  Butt,  t  Crencb,  481-49S  ;  2  Burr's 
Trial,  414-420  ;  S  Stoiy  on  the  Constitution.  j3  1790-1790  ;  3  Stoiy,  61S. 

1  See  Commonwealth  v.  Knapp,  »  Pick.  4H6  ;  10  Pick.  477  ;  1  Hale,  P.  C.  o.  34, 
per  tot. ;  lupra,  tit.  Accessory ;  4  Ctuictt,  482,  493. 

*  Burr's  Case,  4  Cranch,  471-478. 

»  Burr's  Cass,  4  Cranch,  494.  "  It  is  manifest,  that  to  hold  a  party  lo  nave  been  con- 
structively present  at  an  overt  act  of  treason,  which  treason  itself  Is  already  expressly 
defined  by  law,  ia  a  very  different  thing  from  creatins  a  new  species  of  treason,  by  judi- 
cial construction  ;  yet  these  two  have  sometimes  been  confonnded,  and,  in  one  in- 
stance, by  a  jurist  of  grtat  eminence  (see  Tucker's  Blackatone,  vol.  iv.  Appendix  B), 
whose  reasoning,  however,  is  sufficiently  refuted  by  the  observations  of  Marahall,  C.  J., 
in  Burr's  trial  [4  Crsnch,  49&-G02].  Professor  Tucker  puts  the  caseofa  person  in 
Maryland,  hearing  of  Fries's  insurrection  In  Pennsylvania,  and  lending  a  horse  or  money 
to  a  person  avowedlygoing  to  join  ttMiiunigents,  In  ot4et  tu  Bssist  bun  Inhls  joome;) 
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§  244.  Aiding  tb«  pobllo  enemy.  The  charge  of  treason  by 
adhering  to  tke  public  enemieiy  giving  them  aid  and  comfort,  may 
be  proved  by  evidence  of  any  overt  acts,  stated  in  the  indictment, 
done  with  that  intent,  and  tending  to  that  end :  such  as  joining 
the  enemy ;  liberating  prisoners  taken  from  him ;  holding  a  for- 
tress against  the  State,  in  order  to  assist  the  enemy  ;  fnrnisbing 
him  with  provisions,  intelligence,  or  munitions  of  war ;  destroying 
public  stores  in  order  to  aid  him ;  surrendering  a  fortress  to  him ; 
or  the  like.'  Public  enemies  are  those  who,  not  owing  allegiance 
to  the  State,  or  to  tlie  United  States,  are  in  open  and  warlike  hos- 
tility thereto ;  whether  they  act  under  authority  from  a  foreign 
State,  or  merely  as  voluntary  adventurers.  And  it  is  sufficient  to 
prove  that  a  state  of  hostility  exists  in  fact,  without  proving  any 
formal  declaration  of  war.' 

§  245.  AU  prindpait.  It  is  also  to  be  noted,  that  "  in  treason, 
all  tlie  partieipea  criminit  are  principals :  there  are  no  acceaaoriet 
to  this  crime.  Every  act,  which,  in  the  case  of  felony,  would  ren- 
der a  man  an  accessory,  will,  in  the  case  of  treason,  make  him  a 
principal."  * 

§  246.   lTiunb«r  of  wltnvuM.     In  regard  to  the  number  of  wit. 

and  uka  if  this  troold  unount  to  leTjing  war  in  Pennsylvania,  where  the  lender  never 
waa  i  The  ansver  is  furoUhed  by  referring  to  the  distinction  taken  by  the  Court  in 
Bnrr's  Case.  The  indictment  muat  state  the  speciEc  overt  act  of  treason.  If  what  was 
done  in  Maryland  was  treasonable  in  itself,  and  is  so  charged,  the  trial  must  be  had  in 
Maryland,  and  the  application  of  the  doctrine  of  constructive  presence  is  not  n^quired. 
But  if  the  party  wss  one  of  the  connpirators,  and  bis  act  constituted  a  jnrt  of  the  prin- 
cipal overt  act  of  treason  perpetrated  in  PennBylvania,  the  State  line,  it  is  conceived, 
would  interpose  no  objection  to  his  bi^ins  legally  paWicc^  criminis ;  anymore  than 
though,  bein>!  in  Maryland,  he  shot  an  olficer  dead  who  was  on  the  Pennsylvania  side 
of  the  line.  If  a  citizen  of  Newport,  iu  Rhode  Island,  stationing  himself  at  Seehnnk, 
in  Jlasaacbosetts,  while  Dorr's  troop  of  iosutgcnts  were  storming  the  atsfnsJ  in  Provi- 
dence,  bad  supplied  tbein  with  arms  and  ammunition  for  that  purpow,  could  be  have 
escaped  ronviction  as  a  traitor  in  the  county  of  Providence,  on  the  ground  that  he  was 
never  personally  in  tliat  county  T  Yet  here  would  be  no  constructive  treason.  The 
crinw  would  be  treason  by  levying  war.  The  overt  net  woald  be  storming  the  arsenal 
in  Providence  ;  in  which  the  prisoner  bore  an  essential,  though  a  suborainate  part. 
And  if  he  bore  snch  part,  it  surety  can  make  no  difference  whera  he  stood  while  he 
performed  it."     4  Monthly  Law  Bep.  pp.  4IB,  417. 

"  Foster,  22,  ]»7,  217,  21B,  220  ;  1  East,  P.  C.  06,  7B,  79;  1  Hale,  P,  C.  1«,  184 ; 
S  lost.  10,  11  ;  United  States  r.  Hodges,  2  Wheeler,  Cr.  C.  *77  ;  Rei  v.  Lord  Preston, 
12  How.  St.  Tr.  709  ;  Re*  r.  Vanghan ,  18  How.  St  Tr.  *86 ;  Hex  r.  Gregg,  14  How. 
St,  Tr.  1S7I  ;  Res  ».  Hensey,  1  Burr.  642  ;  Rex  u.  Stone,  fl  T.  R.  527. 

»  1  Hale,  P,  C.  163,  164  ;  Foster,  219  ;  1  East,  P.  C.  77,  78  ;  4  Bl.  Conito.  82,  88. 

'  Fries's  trial,  p.  198,  per  Chase,  J.  No  exception  was  tak^n  to  this  doctrine,  in 
that  case,  thoush  the  prisoner  was  defended  by  the  ablest  counsel  of  that  day,  and  the 
case  was  one  of  deep  political  interest  The  same  law  is  laid  down  by  Ld.  Hale,  as 
"  agreed  of  aU  hands  : "  1  Hale,  P.  C.  2BB.     Ld.  Coke  calls  it  "  a  sure  rule  in  law,'' 


,    .  ader  the  Constitution  of  the  United  State*,  was  qaeationed  by  Marshal], 

C.  J.,  In  Bon't  Case,  4  Cnncb,  496-eo3. 


S  lost.  188.  And  see  Throgmorton's  Case,  1  Dyer,  98  b,  pi.  S6  i  Foster,  213  ;  aapra, 
tit  AccesBorin,  per  tot.  ;  1  East,  P.  C.  9S,  94.  The  application  of  this  doctrine,  how- 
i-ver,  to  cases  under  the  Constitution  of  the  United  State*,  was  qa««tioned  by  Marshal], 
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negses  requisite  to  convict  of  treaaon,  it  is  now  universally  settled, 
both  in  England  and  in  this  country,  that  there  must  be  at  least 
two  witnesses.  This  rule  was  enacted  in  England  in  the  reign  of 
Edward  VI.,^  and  has  been  adopted  in  all  the  States  of  the  Union. 
In  the  interpretation  of  the  early  English  statutes,  it  was  held 
flufEcient  if  one  witness  tcHtified  to  one  overt  act,  and  another  to 
another,  of  the  same  treason;^  and  this  construction  was  after- 
wards adopted  by  act  of  Parliament,*  The  same  construction  is 
understood  to  be  the  rule  of  evidence  in  trials  for  treason  against 
those  several  states  of  the  Union  which  have  not  made  a  different 
provision.  But  the  Constitution  of  the  United  States,  as  we  have 
seen,  provides  that  "  No  person  shall  be  convicted  of  treason,  un- 
less ou  the  testimony  of  two  witnesses  to  tfie  same  overt  act,  or  on 
confession  in  open  court ; "  and  this  provision  has  been  adopted 
by  the  constitutions  and  statutes  of  several  of  the  individual 
States.*  In  these  States,  therefore,  and  in  trials  for  treason 
against  the  general  government  in  the  courts  of  the  United  StateSi 
both  the  witnesses  must  speak  not  only  to  the  same  species  of 
treason,  but  the  same  overt  act  charged  ia  the  indictment.  But 
whether,  where  the  overt  act,  constituting  the  treason,  is  to  be 
proved  by  evidence  of  several  distinct  facts,  whicli,  separately 

1  Stat.  1  Ed.  VI.  c,  12 ;  and  5  *  fl  Ed.  TL  c.  11, 

*  Thw  construotioB  was  settled  upon  the  truJ  of  Ld.  Stafford,  who  was  indiL-ted  for 
compassiiw  the  death  of  the  kin);.  "And  upon  this  occasiun  in;  Ld.  Chancellar,  in 
the  Lords  Housn,  was  pleaaed  to  communicate  a  Dotioa  coni^emiiiR  the  reason  of  two 
witnesBBB  in  treaaon,  which  he  aaid  waa  not  verj  tamiliar,  he  believed  ;  and  it  waa 
this,  —  aticiBatlf,  all  or  moat  of  the  judges  were  cburchmeti  and  ecclesiastical  persoDS, 
and,  by  the  caaon  law,  now  and  then  in  use  all  over  the  Christian  world,  none  can 
be  condemned  of  heresy,  bat  bj  two  lawful  and  credible  witnesses  ;  anil  bare  words 
may  make  a  heretic,  but  not  a  traitor,  and,  anciently,  heresy  was  treason  ;  and  from 
thence  the  Parliament  thought  lit  to  appoint  that  two  witnesses  ought  to  be  for  proof 
ofhigh  treason,"     T.  Raym.  *0B. 

'  Stat.  7  W.  III.  c.  3,  5  2  ;  which  enacta,  that  no  person  shall  be  indicted,  tried,  or 
attainted  of  treason  or  misprision  of  treason,  "but  upon  the  oaths  and  testimony  of 
two  lawful  witnesses,  either  both  of  them  to  the  same  overt  act,  or  one  of  them  to  one 
and  the  other  of  them  to  another,  overt  act  of  the  same  treason  ;"  or  Qpou  his'^oiifi^- 
aion,  &c.  The  same  rule,  in  regard  to  treason  only,  baa  been  enacted  in  New  York. 
Bev,  Stat  vol,  ii.  ji.  820,  S  16. 

*  fieeaiipra,  {  237,  lu  Illinois,  it  is  merely  wsjnired  that  the  party  be  "duly  con- 
victed of  open  deed,  by  two  or  more  witnesses,"  Rev,  Stat.  1880,  p,  3B9,  In  Floriils, 
and  in  Connecticut,  the  testimony  of  "two  witnesses  or  that  Aehich  <h  eq'iitn/eHt  tlitrelo," 
is  made  necessary  to  iMry  capital  conviction.  Thompson's  Dig,  p.  258,  g  159.  Cf,  Dig. 
Laws,  1882,  p.  519,  S  30  ;  Connecticut  Rrv.  Stat.  1849,  tit.  6,  §  169.     Cf.  Const,  art.  B. 

'  5  *■  Ii  Georgia,  it  ia  required  timt  the  partv  accused  of  treason  be  "  legally  convicted 
of  open  deed,  by  two  or  more  witnesses  or  other  ormpettnt  and  ertdiblt  testimony,"  4c, 
Penal  Code.  1833,  div.  8,  J  2  ;  Prince's  Dk.  p.  162  |  2  Cobb's  Dig.  p.  782  ;  Code  18S2, 
S  4313.  In  Pennsylvania,  the  languaga  ofthe  law  is,  that  he  "be  thereof  legally  con- 
victed by  the  evidrnce  of  two  soffldent  witnesaea,"  4c  Stat,  Feb.  11,  1777,  1  Bright- 
ley's  Purdon'a  Dig,  p.  814. 
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taken,  va&j  each  appear  innocent,  but  which  in  the  ^gregate  are 
treasonable,  it  be  necessary  under  the  national  Constitution  that 
each  of  the  two  witnesses  should  be  able  to  testify  to  all  the  facts 
of  which  the  overt  act  of  treason  is  composed,  is  a  point  not 
known  to  have  been  expressly  decided. 

§  247.  MisprEslon.  The  proof  of  miBpriaion  of  treason  is  regu- 
lated by  the  rules  of  the  common  law,  as  in  other  cases  of  crime, 
iu  all  those  States  where  it  has  not  been  changed  by  statute.^ 

§  248.  ConfeMioa  of  treaaon  Inaoffloiant  proof.  It  may  here  be 
added,  that  though  one  witnesas  may  be  sufficient  to  prove  a  con- 
fegiion  of  treason,  where  such  confession  is  offered  iu  evidesce 
merely  as  eorroborative  of  other  testimony  in  the  cause ;  yet, 
under  the  law  of  the  United  States,  and  of  those  States  which 
have  adopted  a  similar  rule,  the  prisoner  cannot  be  convicted 
upon  the  evidence  of  his  confession  alone,  unless  it  is  made  in 
open  court.' (a) 

1  The  onlj  exception  now  known  to  the  anthor  is  the  proTislon  in  Mune,  Eev.  Stat. 
18*0,  0.  163,  g  i  ;  which  requires  the  aame  »inount  of  avidenee  in  proof  of  miapcision 
of  tretuou  which  is  required  by  Stat.  7  W.  Ill .  c  8,  quoted  mpra,  S  246,  In  esses  of 
treason.  In  Pennsytvania,  persons  charged  with  treason  or  miBpriaion  of  treason  ma; 
be  proceeded  a^punat  for  a  misdemeanor,  and  convicted  on  the  testimony  of  one  witness 
alone.     Stat.  March  S,  17S0 ;  Dunlop's  Dig.  c.  6»,  p.  127. 

*  Supra,  i  2S7  ;  anU,  voi.  i.  S  255.  And  see  1  East,  P.  C  lSI-18fi  ;  BwptibUo  V. 
Boherta,  1  DaU.  SB  ;  Respublica  v.  McCarty,  2  Id.  80. 

(a)  United  States  v.  Lee,  2  Cnnch,  C.  C.  101, 
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PART    VI. 

OF  EVIDENCE  IN  PROCEEDINGS  IN  EQUITY. 


PRELIHtNART  OBSEBTATIORS. 

§  249.  Soop«  of  t3ila  put  In  the  fitBt  volume  of  this  work, 
tiiose  gener&l  mles  of  Evidence  have  been  considered,  which  are 
recognized  in  all  the  tribanala  of  the  country,  however  various 
their  modes  of  administering  justice;  including,  of  course,  the 
general  principles  and  rules  of  tliis  branch  of  the  law,  aa  admin- 
istered in  courts  of  equity.  Those  priaciplea  and  rules,  there- 
fore, will  not  here  be  repeated ;  it  being  proposed  iu  this  place 
merely  to  treat  of  matters  in  the  Law  of  Evidence  peculiar  to  pro- 
ceedings in  courts  of  equity,  and  iu  other  courts  which  employ 
forms  of  proceedings  substantially  similar  to  those. 

§  250.  DlSersaoe  betwaau  l«gai  tmd  «qtilta1)l»  nilM.  The  rules 
of  Evidence,  as  to  the  matter  of  fact,  as  Lord  Hardwicke  long 
since  remarked,  are  generally  the  same  in  equity  aa  at  law.  It  is 
only  in  particular  cases  that  they  difFer ;  and  these  are  either  the 
investigation  of  frauds  or  trusts,  or  cases  growing  out  of  the 
peculiar  nature  of  the  proceedings.^  These  proceedings,  as  on  a 
fonner  occasion  has  been  observed,*  are  exceedingly  diverse  from 
those  at  common  law,  both  in  the  forma  of  conducting  the  allega- 
tions of  the  parties  and  in  the  means  by  which  evidence  is  ob- 
tained. For,  though  at  law  the  defendant  may,  by  a  plea  of  the 
general  issue,  put  the  plaintiff  upon  the  proof  of  every  material* 
fact  he  has  alleged,  and  is  not  bound  to  make  a  specific  answer  to 

1  Manning  v.  Lechmere,  1  Atk.  iSS  ;  Glynn  v.  Bank  of  EDgUnil,  2  Yet.  41  ;  Man 
•.  Ward,  2  Atk.  22B.  And  tee  Dwight  r.  Pomeroy,  17  Maw.  808,  825  ;  B«ed  v. 
CUrka,  *  Hour.  20  ;  Bangh  «.  Bamwj,  Id.  167. 

■  AnU,  ToL  ik  1 4. 
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any;  yet,  in  proceedings  by  bill  in  equity,  the  plaintifF  may  re- 
quire the  defendant  to  answer  particularly,  and  upon  oath,  to  every 
material  allegation,  well  pleaded,  in  the  bill;  and  the  defendant 
also,  by  a  crosB-bill,  may  elicit  from  the  plaintifF  a  similar  answer, 
under  the  same  sanction ;  each  party  being  generally  permitted  to 
search  the  conscience  of  the  other,  for  the  discovery  of  any  facts 
material  to  his  side  of  the  controversy.  The  object  of  this  strin- 
gent course  of  proceeding  is  to  furnish  an  admission  of  the  case 
made  by  the  bill,  either  in  aid  of  proof,  or  to  supply  the  want  of  it, 
and  to  avoid  espeiise.'  The  plaintifF  having  tlms  appealed  to  the 
conscience  of  the  defendant  for  the  truth  of  what  he  has  alleged, 
it  results,  as  a  reasonable  and  juat  consequence,  that  the  answer 
of  the  defendant,  under  oath,  so  far  as  it  is  responsive  to  the  bill, 
is  evidence  in  the  cause,  in  proof  of  the  facts  of  which  the  bill 
seeks  a  disclosure ;  and  being  so,  it  is  conclusive  evidence  in  the 
defendant's  own  favor,  unless,  as  will  hereafter  be  seen,  the  plain- 
tiff can  overcome  its  force,  either  by  the  testimony  of  two  oppos- 
ing witnesses,  or  of  one  witness,  corroborated  by  otiier  facts  and 
circumstances  sufficient  to  give  it  a  greater  weight  than  the  an- 
swer.^ (a)  The  obvious  utility  of  this  practice  of  examining  the 
defendant  himself  has  led  to  it-a  adoption,  to  some  extent,  in 
several  of  the  United  States,  in  suits  at  common  law^  as  will  be 
sulwequently  shown. 

§  251.  Mode  of  taking;  testimony.  Another  material  diversity 
between  proceedings  in  equity  and  at  common  law,  affecting  the 
rules  of  evidence,  is  in  the  manner  of  taking  the  tegtimony  of  wit- 
nessea,  —  the  latter  requiring  the  examination  to  be  open  and  viva 
voce;  while  in  equity  it  is  taken  secretly,  and  in  writing.^  The 
reason  of  this  diversity  is  said  to  be  found  in  the  difiFerence  of  the 

'  Wigmin  OB  Discovery,  Introd.  {  2. 

*  Ante,  vol.  L  g  280  ;  2  Story,  Eq.  Jur.  § 
Pember  v.  Mitliiers,  ]  Bro.  Ch.  G2,  and  cw 
S  Vee.  183. 

•  la  tbo  American  practico,  in  those  Stat*»  whow  modes  of  proceeding  most  neiiriT 
approach  the  old  eliHiiuery  forms,  the  inWrrogBtorieB  to  witnfHSW  are  ordlnarilT  filed 
in  the  clerk's  office,  and  copies  are  served  on  the  adverse  party  by  a  certain  ifay,  in 
order  thst  be  may  prepare  and  file  hia  ccoss-iDtflrrogBtorii^  ;  and  the  caption  to  the 
interrogatories  nsuallv  atatea  tbe  names  of  Uie  witnesses,  if  knonn.  The  partiea, 
therefore,  can  ^nerally  form  probable  conjeoturea  of  the  drift  of  the  evidence  to  be 
taken,  though  ita  precise  import  may  remain  unknown  until  the  publication  of  tha 
depositions.     See  post,  g  259,  n. 
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objects  sought  to  be  attained,  and  in  the  result  of  the  controversy. 
At  common  law,  the  jurors  are  not  to  decide  on  tlie  general  merits 
of  the  whole  case,  nor  to  elicit  a  conclusion  of  law  from  a  series 
of  facts  laid  before  them ;  but  are  merely  to  find  the  trutli  of  the 
particular  Ibsug  of  fact  submitted  to  their  decision.  In  order  to 
do  this,  it  is  important  that  the  witnesses  should  be  examined  and 
cross^xamined  publicly,  in  their  presence,^  tliat  the  entire  mass  of 
evidence  should  be  commented  on  by  advocates,  and  that  it  be 
summed  up  to  them,  with  proper  instructions,  by  the  court.  After 
this,  the  court  renders  the  proper  judgment  upon  the  whole  case, 
as  it  appears  both  in  law  and  in  fact  upon  the  record.  The  evi- 
dence is  not  judicially  recorded ;  for  its  results  are  found  in  tlie 
verdict ;  and  there  ia  no  occasion  to  preserve  it  for  the  informa- 
tion of  any  appellate  court,  the  common  law  not  permitting  any 
appeal,  in  the  modem  sense  of  the  term,  from  a  lower  to  a  higher 
tribunal.  But  in  equity,  the  determination  of  the  particular  issues 
of  fact  is  not  the  principal  object,  though  essential  to  its  final  at- 
tainment ;  but  the  object  is,  first,  to  obtain  and  preserve  a  sworn 
detail  of  facts,  on  which  the  court  may,  upon  deliberation,  adjudge 
the  equities ;  and,  secondly,  to  preserve  it  in  an  authentic  record, 
for  the  use  of  a  higher  tribunal,  should  the  cause  be  carried 
thither  by  appeal,  —  a  proceeding,  though  unknown  to  the  com- 
mon law,  yet  of  familiar  use  in  courts  of  equity,  admiralty,  and 
ecclesiastical  jurisdiction.^ 

§  252.  Obj«ottoDB.  This  mode  of  taking  testimony  in  equity  is 
open  to  two  objeetiont :'  first,  that  its  protracted  nature,  by  interro- 
f^tories  filed  from  time  to  time,^  enables  the  party  to  discover  any 

•  The  Btad«Dt  will  hftrdly  need  to  be  reminded  that  the  use  of  depositiona  in  trials 
kt  coranioQ  law  is  only  authorizec!  by  statutes. 

'  Adania'a  Doctr.  of  Equity,  pp.  3SS,  Sflfl. 

*  It  was  the  ancient  practice,  when  tcstimonj'  ■was  to  be  talceo  nnder  a  commisaian, 
to  fxhitrit  all  the  inltrrogatorieB  and  cross-in tirrogatorif a  before  the  issuing  of  the 
commission  ;  after  which  no  others  eould  be  iiled  ;  the  comuiissionFra  being  sworn  to 
examine  the  witnesses  u]<on  tbe  interroimtDriea  "now  produced  and  left  with  you." 
But  in  the  Orders  :n  Chaiicerj  in  18i6,  Keg.  104,  the  word  "noio"  waa  omitted  from 
the  OHth  ;  and  even  prior  to  that  period,  it  was  "  the  practice  in  country  cauaea  in 
Enffland  to/eed  the  commiaaioners  from  time  to  time  with  interroffatories  for  the  ex- 
anuuation  of  witneasea,  as  thej  can  be  presented  either  for  origimJ  or  cross- examina- 
tion, until  tbe  commissioners  find  that  the  supply  of  witnesses  is  exhausted. " 
Campbell  v.  Scniigal,  19  Vea.  SS4.  Whether  new  interrogatories  can  now  be  exhibited 
before  a  commissioner,  nnder  the  English  rule,  is  doubted.  2  Dan.  Ch.  Pr.  1053, 
1085,  5th  Am,  ed  vol.  i.  "918,  •B32.  But  the  practicf  in  the  courts  of  the  United 
Btatei,  and,  as  far  as  is  known  to  the  nuthor,  in  the  Stat«  courts  also,  is  to  permit 
parties  to  file  new  intern^toriea  to  difierent  witnesses,  from  time  to  time,  and  to  take 
out  new  commissions,  as  often   as  they  chnofie,  within   the  period  allowed  tol   taking 

Eeene  tr.  Meuio,  S  Peters,  1,  10;  1  Hofim.  Ch.  Fr.  47fl. 
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defects  in  hia  proof,  and  furniahea  the  temptation  lo  remedy  them 
by  faJae  teatimonj ;  and,  accondlj,  that  its  secrecy  may  nut  ouly 
afford  facilities  to  perjury,  but  may  lead  to  imperfect  statements 
of  the  truth,  especially  where  the  party  has  so  artfully  framed  his 
iuterrogatories  as  to  elicit  testimony  only  as  to  the  part  of  tlie 
transaction  most  favorable  to  himself.  The  former  of  these  ob- 
jections is  iutended  to  be  obviated  not  only  by  the  entire  secrecy 
with  which  the  testimony  is  taken,  no  person  being  present  except 
the  examining  officer  and  the  witness,  but  also  by  the  rule,  that, 
until  all  the  testimony  is  token,  and  the  depositions  are  opened 
and  given  out,  or,  aa  it  is  termed,  until  publication  is  passed, 
neither  party  is  permitted  to  know  what  has  been  testified ;  and 
that,  after  publication,  no  witness  can  be  examined  without  special 
leave  of  the  court  The  latter  objection  is  more  difficult  of  remedy, 
but  it  is  in  a  great  measure  obviated  by  the  rule,  hereafter  to  be 
expounded,  that,  in  order  to  give  weight  to  evidence,  the  facts 
which  it  is  intended  to  establish  must  previously  have  been  alleged 
in  the  pleadings.' 

§  253.  Bordan  of  proof.  FidDolaiy  rvlatloniL  A  further  diver- 
sity between  the  course  of  courts  of  equity  and  courts  of  common 
law,  will  be  found  in  the  adjustment  of  the  burden  of  proof,  in 
their  treatment  of  fiduciary  and  confidential  relationa  between  the 
parties.  If,  for  example,  an  action  at  law  ia  brought  upon  the 
bond  of  a  client,  given  to  his  attorney,  it  will  ordinarily  be  suffi- 
cient for  the  plaintilf  to  produce  the  bond  and  prove  its  execution ; 
the  bond  being  held,  at  law,  conclusively  to'import  a  valuable  and 
adequate  consideration.  But  in  a  court  of  equity,  in  taking  an 
account  of  the  pecuniary  transactions  between  an  attorney  and  his 
client,  the  production  of  a  bond,  given  by  the  latter  to  the  former, 
will  not  be  deemed  sufficient  prima  facie  evidence  of  a  debt  to  that 
amount,  but  the  burden  of  proof  will  still  be  on  the  attomcy,  to 
prove  an  actual  payment  of  the  entire  consideration  for  which  the 
bond  was  given.^  The  great  principle  by  which  courts  of  equity 
are  governed  in  such  cases,  is  this,  that  he  who  bargains  in  mat^ 
ter  of  advantage,  with  a  person  placing  confidence  in  him,  ia 
bound  to  show  that  a  reasonable  use  has  been  made  of  that  confi 
dence."    This  rule,  in  its  principle,  applies  equally  to  parents, 

>  Adams's  Doctr.  of  Eq.  p.  Sfl7. 

*  Joiieit  t>.  Thomiu.  ZY.kC.  4S8 ;  Lewes  «.  tioma,  8  Y.  k  J.  230.  And  ae« 
1  StoiT,  Eq,  Jur.  59  309-31*. 

*  GibsoD  «.  JeyM,  6  Vea.  273,  per  Ld.  Eldou. 
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guardi&na,  truBtees,  pastors,  medical  adrisers,  and  all  others, 
Btaoding  in  confidential  relationa  with  those  with  whom  tlicy 
treat ;  the  burden  of  proof  being  devolved  in  equity  on  such  per- 
sona, to  establish  affirmativel;  the  perfect  fairness,  adequacy,  and 
equity  of  their  respective  claims.^  (a) 

1  Ibid.  And  we  1  Stoiy,  Eq.  Jur.  gj  311-314,  and  cftses  there  cited ;  Hstcb 
V.  Hatch,  B  Ves.  292,  296,  297  ;  i  Deaiutk  dSl ;  Huguenio  v.  Baseley,  11  Vee.  273  ; 
Tbompeon  v.  HefTcniui,  4  Dm.  k  Wu-.  2SS  ;  Popbam  v.  Brooke,  5  Hius.  &  ;  Dent  v. 
BeiLuett,  7  Sim.  53D  ;  Adams's  Doctr.  of  Eq.  pp.  184,  18fi. 


(a)  Cwiey  v.  Lord  Stafford,  1  De  Ges 
&  Junes,  23B  ;  Holxlay  v.  TetrrE,  0  Jur. 
jr.  B.  784  ;  Cowdry  v.  Day,  6  Jur.  n.  e. 
1109.  For  uuea  touching  the  relationa  of 
attorney  and  clietU,  see  MoDtesquieu  v. 
fisDdvs,  IS  Vm.  313;  Edwards  v.  Mey- 
rii:k,'2  Hare,  60  ;  Carter  o.  Palmer,  8  tl. 
4  flu.  6B7,  70«;  Stockton  v.  Ford,  11 
How.  (U.  S.)  232 ;  Poillon  «.  llartio,  1 
Baiiilf.  (S.  Y.)  Ch.  C6D;  Howdl  v.  Kan- 
»nm,  XI  Paige  (K.  V.),  538  ;  ETaos  v. 
EUia,  S  Denio  (S.  Y,).  640  ;  Hockeohuty 
e,  Carlisle,  6  Wattn  i  Seijj.  (P«.)  850  ; 
Mott  V.  Harrington,  12  Vt.  199  ;  Jours  (r. 
Thunia^  2  Younfte  k  Coll.  498  ;  Cham- 
pion r,  Rigbj,  1  Hugs.  &  Jtylne,  53W ;  of 
vhyMieian  aid  yitieiU,  DcDt  V.  Bennett, 
2  Keen,  539  ;  b.  c.  4  Uylne  &  Cmig,  26». 
276.  277;  BilUnetP.  Souther,  10  Eng.  Law 
ft  Eq,  37,  9  Hare,  634 ;  Wbitebom  n. 
Hines,  1  Mimf.  55U  ;  Cns[>>ll  i.  Dutx>i>,  4 
Barh.<N.  Y.)  S93;  but  are  I'ratt  I.  Hatker, 
1  Sim.  1  ;  DoKget  c.  I^ne.  12  Uo.  216  :  of 
gvnrdiau  aiidtrnrd,  Wedderburn  v.  \iei- 
drrbnni,  4  Mylne  k  Cniig,  41  ;  llyltoQ 
X.  Hyltos,  2  Ves.  54S,  549  ;  Hatch  v. 
Hatch,  9  Id.  297;  Wrigbt  v.  Prouil,  13 
Id.  138  :  Breed  v.  Pratt,  18  Pick.  (Muss.) 
117  ;  BoBtwick  B.  Alkina,  3  Comst.  (N.Y.) 
G3 ;  Johnson  v.  Johnson,  S  Ala.  90  ; 
Wright  V.  Arnold,  14  B,  Monroe  (Ky.), 
S3S;  Sullivao  v.  Blackvell,  28  Miss.  737: 
of  truilet  and  cmtiii  gut  imil.  Hatch  v. 
Hatpb,  9  Vea.  292,  296 ;  Bulkli-V  B.  Wil- 
ford,  2  CI.  k  Fin.  177  ;  Famam  i^  Brooks, 
9  lick.  (Matts.)  233  :  of  pnrent  nad  diilil, 
HoKhton  «.  Hogbton,  15  Bhiv.  278  ;  Baker 
X.  Bradley,  85  Eng.  L,  &  En.  449  ;  7  D« 
Gex,  U.  &  0.  507';  Sloruni  «.  Marshall,  2 
Wash.  C.  C.  367  ;  Jenkins  v.  Pj-e,  12 
PettTs  (L*.  S.),  248  ;  Taylor  v.  Tavlor,  8 
How.  (U.  3.)  138  ;  and  so  in  the  raae  of 
■  volantar?  gift  to  one  who  has  put  him- 
•elf  tn  lofo  pnrtyitis  towards  the  donor, 
Archrr  v.  Hadaon,  7  Bear.  551  :  of  other 

£mihi  relaiioiw,  aa  breOier  and  tii^rr. 
Its  V.  Shafar,  2  Si-lden,  268 ;  Henitt  s. 
C'rsnr.  2  Halst.  Ch.  159,  S3I  ;  snd  Boney 
e.  Hollingsworth,  23  Ala.  690.  Where 
the  solicitor  becomei  the  puruhoser  of  an 


estate  of  his  client,  the  burden  of  sus- 
taining It,  at  least  within  twenty  years, 
ia  apon  him ;  and  it  baa  been  taid 
by  eminent  judges,  that  the  same  weight 
ought  not  to  be  given  tu  the  lapse  of 
time,  during  the  continuance  of  the  re- 
latioD  of  attorney  and  clieut,  aa  iti  othei 
casea.  Gresley  o.  Moueley,  5  Jur.  s.  B. 
583.  Where  the  solicitor  pi'oposes  to  take 
any  contract  from  his  client  I'ur  compen- 
sation beyond  what  the  law  pravides,  or 
in  ■  diH'erent  forai  more  advaDtageous 
to  hinifelf,  it  ii  his  "  bouudi  ii  duly  "  to 
infoim  bia  clieut  that  the  ls»  allows  no 
such  charge.  Lyddon  v.  Moks,  S  Jur.  v.  8. 
637  ;  Morgan  v.  Higgins,  Id.  236.  And 
in  a  later  case  tietweeii  attorney  and  client 
it  was  held  in  the  (ourl  of  Chancery  Ap- 
peal, uiMB  argument  and  very  extended 
consideration,  that  it  is  incumbent  upon 

ersuus  who  receive  benefits  Irom  tbote 
Kards  whom  they  stand  in  confidential 
relation,  to  show  that  such  [>#n>ons  had 
competent  and  indei«'ndi'Ut  advice  ;  and 
this  rule  is  not  affected  by  the  age  or  ca- 
pacity of  the  persons  conlerrtiig  tlie  hene- 
fils,  or  tbcnatnreof  the  benclitii  conferred. 
Rhodea  *.  Bale,  11  Jur.  u,  e.  803  ;  s.  0. 
12  Id.  178.  But  thUwill  not  extend  to 
ioterfere  with  mere  trifling  gifts,  without 
proof,  not  only  of  influence  rcsiUting  from 
tlie  relation,  but  of  mala  Jida,  or  of  un- 
due and  unfair  exercise  of  the  influence. 

This  qaestion  is  discussed  in  a  late  cose 
by  a  judge  of  great  leiiniing  nnd  expe- 
rience Rith  bis  accusionii-d  fe.irlessness 
and  point.  Brown  o.  Bulkli7,  1  J[cCa^ 
ter,  451,  bv  Given,  Chancellor.  It  ia  heir 
declared  that  all  seciiritii-fl  taken  by  the 
BolicitAT  are  pn-sumjitively  void,  and  the 
<qiuf  is  thrown  u[>on  Uie  creilitor,  of 
showing  tbeni  fsjr  and  upon  Miflicient 
coneideration  ;  and  that  tlicy  will  be  al- 
lowed to  atatid  only  for  the  actual  hidebt- 
eiinesa,  as  found  by  the  con  it.  The 
lanpiage  of  Judge  ShHiBwoud,  in  bis  lec- 
ture on  professional  ethics  i^  bcre  adopted  : 
"  When  the  relation  of  nolicitor  and  client 
exists,  and  a  aeoiirity  is  taken  by  the 
aoLicitur  ^m  hU  dJunt,  the  preaumption 
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§  254.  Amount  of  evidence.  Again,  there  is  said  to  be  a  diver- 
sity in  the  amount  or  quaiaity  of  evidence  which  those  courts  res- 
p<y5tiveiy  require,  in  order  so  to  establish  allegations  of  fraud  or 
trust  as  to  entitle  the  party  to  a  verdict  or  a  decree.  In  both 
courts  the  rule  is  well  settled,  that  fraud  is  uevcr  to  be  presumed, 
but  must  always  be  established  by  proofs.^  But  courts  of  equity, 
it  is  said,  will  act  upou  circumstances,  as  indicating  fraud,  which 
courts  of  law  would  not  deem  satisfactory  proofs ;  or,  in  other 
words,  will  grant  relief  upon  the  ground  of  fraud,  established  by 
presumptive  evidence,  which  evidence  courts  of  law  would  not 
always  deem  sufficient  to  justify  a  verdict.*  Examples  of  this 
class  are  found  where  courts  of  equity  will  order  the  delivery  up 
of  post  obit  and  marriage-brocage  bonds,  and  composition  bonds 
between  a  bankrupt  and  a  preferred  creditor,  to  induce  him  to 
sign  the  certificate ;  tlieso  being  presumed  fraudulent,'  (a) 

'  Such  ia  the  rale  of  the  Ramnn  ciTil  law.  Dolum  ex  indieiu  penpicuia  pmbari 
amvcnil.  Cod.  lib.  2,  tit.  21,  1,  8.  Or,  b9  tha  commentators  eirpounii  it,  indiciis 
Claris  et  manifcatis.  Mascard.  De  Prob,  vol.  ii.  Concl.  531.  MenooL  De  PraaampL 
lib.  4  ;  Pnesumpt.  12,  a.  2.  Mascardus,  id  commentiag  on  tbe  rule,  Dolta  ngulariier 
JioK  prasumiluT,  status  a  larse  number  of  cxcuptione  to  the  rule  ;  l>ut,  in  truth,  they 
are  only  caseB  in  uhich  fraud  is  iuclircctly  |>rovpd,  being  dedncM  as  iin  inference  of 
fact,  from  other  facts  proved  in  the  esse,  as  is  ordinerily  done  by  juries,  in  tri^  at 
IsvF.  HftM^ard.  De  Prob.  vol.  ti.  Concl.  (i32.  The  indicia  of  Iraud  which  he  there 
enumerates  deserve  the  attention  of  the  student. 

»  1  Story,  Eq.  Jiir.  §§  190-193,  and  lases  there  cited, 

■  Chestertiela  v.  Jatusen,  1  Atk.  301,  S52 ;  Fulhigar  v.  Clark,  IS  Vea.  481,  483, 

ia  that  the  transaction  ia  unfair,  and  the  triers,  whether  eoart  or  jury,  of  the  eiis- 
onu3  of  proving  its  fairness  is  upon  tbe  tence  of  fraud.  And  to  tJo  this  it  must  b« 
Eolii^itor.  2  Sbarswooirs  Prof.  Ethics,  sufficient  to  overcome  the  natural  pre- 
But  the  same  rale  will  not  always  apply  sumption  of  honesty  and  fair  dcnliiiB.  And 
to  teataiuentary  disposition  in  favor  o[  au  tlint  is  undoubtedly  one  of  considerablo 
attorney  by  his  ifieiit,  which  might  be  foi-ce^  Hence  wb  do  not  expect  tonrta, 
applicttblB  to  such  a  gift  infer  vivas,  and  we  do  not  advise  juries,  to  find  fraud, 
Hindson  o.  Weatherill,  fi  De  Gbi,  M.  &  eicept  upon  reasonably  satisfacloty  evi- 
G.  301.  —  Kf.dfield.  dence.  And  we  are  by  no  means  certain, 
(a)  The  following  note  eipresses  tho  that  juries  are  more  rehictant  to  act,  in 
views  of  Judge  Redlield  as  they  were  stated  auch  cases,  from  circumstances,  than 
in  his  edition  of  this  work  ;  It  ia  not  safe  judges.  We  should  incline  to  the  con- 
to  undertake  to  define  what  degree  or  kind  trary  opinion.  Hence,  we  could  not  sub- 
of  proof  will  jnatify  a  court  of  equity  in  scribe  fully  to  the  oiiinion  that  courts  of 
granting  relief  against  fraud.  For  the  equity  will  find  frauil  upon  any  leas  proof, 
proof  must  satisfy  the  conscience  of  the  or  any  different  proof,  from  what  a  juiy 
Chancellor,  or  court  And  no  man  would  will  require.  We  think  not.  A  jury  is, 
deem  it  prudeiil  to  attemnt  to  define  the  in  general,  we  believe,  tho  better,  the 
extent  of  thnt  indiHiiensable  qualification  fairer,  and  more  competent  tribunal  to  in- 
in  a  juilge,  or  a  court,  —  the  requisite  vestigate  a  question  of  fraud,  dep4^nding 
amount  or  quality  of  his  sense  of  justice,  upon  circumstances.  And  besides,  if  wo 
And  men's  views  in  weighing  evidence  are  admit  that  there  exists  in  courts  of  chan- 
na  various  ss  Iheir  fonn?  or  their  features,  eery  a  capacity,  or  right,  or  duty,  or  din- 
All  we  can  say  is,  that  the  proof  must  position,  to  find  fraud,  upon  lesa  proof,  or 
be  sufficient  to  satisfy  tbe  mind  of  the  different  proof,  ftom  that  which  is  required 
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§  255.  ThasA  mlea  govern  th«  BngUati  Cotirt  of  Cbanoery.  Theao 
diversities  in  tlie  course  of  proceeding  appear  to  have  been  the 
cause  of  all  the  modiBcations  which  the  rules  of  evidence,  as 
they  exist  at  common  law,  have  undergone  in  the  Court  of 
Chancery  in  England ;  the  law  of  evidence,  as  administered  in 
the  courts  of  common  law  and  of  equity  being  in  other  respects 
generally  the  same. 

§  256.  And  the  Conrts  of  Chancery  in  the  United  Btates.  lu  the 
national  tribunals  of  tlio  United  States,  where  the  jurisdiction, 
both  at  law  aud  in  equity,  is  vested  in  the  same  courts,  the  course 
of  proceeding  is  nearly  the  same,  in  its  main  features,  as  it  was  in 
the  year  1841,  in  the  High  Court  of  Clianeery  in  England  ;  many 
of  whose  Orders  of  that  year  were  adopted  in  the  Rules  of  Prac- 
tice ordained  by  the  Supreme  Court  in  1842;^  with  a  general 
reference  to  the  then  existing  English  practice  in  chancery,  aa 
furnishing  just  analogies  for  the  regulation  of  the  practice  in  the 
courts  of  the  United  States,  in  all  eases  not  otherwise  provided 
for.'  The  same  general  course  of  practice  is  adopted  in  several 
of  the  individual  States,  which  still  retain  a  separate  Court  of 
Chancery,  distinct  from  the  courts  of  common  law.  Sueb  is  the 
case  in  the  States  of  New  Jersey,  Delaware,  Tennessee,  South 
Carolina,  Mississippi,  and  Alabama.^    In  these  Stat«s,  therefore, 

>  R^.  Gen.  Sup,  Court,  U,  8.,  1  How.  S.  C.  pp.  xli.-lix. 

*  111.  p.  liii.  Reg.  xc  The  course  of  cbaocrry  pivctice  in  England  has  recently 
nudergDne  a  total  change  by  the  statuto  of  15  k  16  Vict,  c.  88,  and  the  new  ordcra 
tbeivnpon  made ;  greatly  siniplifying  and  improving  the  proceedings.  See  n.  at  tha 
end  of  thU  chapter. 

»  Tlie  office  of  chancellor  atill  eiists  m  Maryland,  but,  by  the  constitution,  as  re- 
vised Olid  udopted  ill  1861,  it  is  to  cea-sa  in  two  years  from  that  time.  Sec  art.  4,  S  28. 
In  MissisBijipi,  the  constitution  establiahea  a  Sujierior  Court  of  Chaiicci'y,  but  Butbor- 
izea  the  legislature  to  give  to  the  Circuit  Courts  of  each  county  equity  jurisdiction,  in 
cases  where  the  value  in  controveray  does  not  exceed  Gve  hundred  dollars.  Art  4, 
818- 

in  court*  of  law,  we  at  once  establish  a    W  a  jury  mmmoned  into  the  Court  of 
ground  of  preference  between  the  two  jur-    Ciflncery.     Post,  3  281. 
bdictiouR,  which  was  never  before  claimed.  The  extent  of  responsibility  for  a  felae 

and  one  of  a  very  invidiouB  character  in  repreaantation  is  thus  defined  in  a  recent 
ila  pTBctical  operation.  We  truat,  then,  case  (Barry  o.  Croskey,  2  Johns.  &  H,  21): 
that  no  one  will  be  drawn  into  the  atioption  Every  man  must  be  held  responsible  tor 
of  any  such  view  upon  tha  suhjeot.  We  the  consennenoeB  of  such  an  act,  upon 
only  desire  to  caution  the  inexperienced  which  any  one  acta,  and  so  acting  auners 
■isainBt  Betting  out  with  any  such  view,  loss  or  injury,  provided  it  appears  that 
since  the  general  course  of  opinion  and  the  representation  was  made  with  tbe 
practice  la  now  decidedly  in  the  opposite  direct  intent  that  it  should  be  bo  acted 
direetion.  It  is  very  common  now,  in  upon,  and  in  the  manner  which  occasion* 
courts  of  equity,  to  send  iaeuea  of  this  the  injury  or  loaa,  and  where  suchjnjuryor 
character  into  a  court  of  law,  to  be  there  losaisthedirectand  immediate  con serjiience 
"  '    '    "  ■  ..1^-1    ^^    English     of  the  representation   so  mnde.       CoIliuB 

I  tried    V.  Cave,  S  U.  &  N.  131.  —  Rbdfibld. 
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at  least,  as  well  aa  in  the  national  tribunals,  the  niloB  of  evidence,  . 
peculiar  to  proceedings  in  chancery,  may  be  suppoBed  to  be  gener- 
ally recognized  aud  observed  ;  and  all  these  rules  it  is  proposed, 
for  that  reason,  to  state  and  explain ;  especially,  as  many  or  all 
of  them  may  be  applicable,  to  some  extent,  and  in  various  degrees, 
in  the  practice  of  the  otlier  States. 

§  257.  RtUes  modified  In  oouit*  of  oominon  law  bavins  limited 
aqoity  juriadtotioa.  But  in  all  the  States,  except  those  above  named, 
the  jurisdiction  in  equity  is  vested  in  the  courts  of  common  law ; 
and  in  many  of  these,  the  course  of  proceeding,  in  several  impor- 
tant particulars,  has  been  so  materially  changed,  that  it  is  hardly 
possible  to  construct  a  treatise  on  Evidence  in  Equity  equally 
applicable  or  useful  in  them  all.  Thus,  in  the  States  of  Ken 
York,  Indiana,  Georgia,  Louisiana,  Texas,  and  Cidifomia,  there 
is  no  distinction  in  the  forms  of  remedy  or  mode  of  trial,  in  civil 
cases  of  any  description,  whether  cognizable  in  other  States,  in 
courts  of  equity  or  of  common  law ;  but  every  suit  is  prosecuted 
and  defended  by  one  uniform  mode  of  petition  and  answer,  to 
whicli  no  oath  is  required.'  It  is  obvious,  therefore,  that  in  these 
States  that  part  of  the  law  of  evidence  which  relates  to  the  effect 
of  the  defendant's  answer  as  evidence  in  the  cause  has  but  little 
force,  except  so  far  as  it  may  contain  voluntary  admissions  of  fact 
against  himBolf.' 

§  258.  FrooMding  b7  blU  Mid  aiuwer.  In  all  tlie  States  not 
already  named,  the  proceeding  in  equity  is  understood  to  be  by 

>  The  JadicUrv  Act  of  Congresa  (173B,  c.  iO,  i  31,  vol.  i.  p.  62)  provides  that  the 
laws  of  tlie  Bevenu  States,  except  where  the  Constitution,  treaties,  or  statvites  of  the 
United  States  slmll  otberwiae  require  or  provide,  stiaQ  be  r^nitd  as  mica  of  dwiaion 
in  trials  at  common  taw  La  the  courta  of  the  United  States,  la  caaea  where  they  apply. 
This  provUion  is  held  to  include  those  statutes  of  the  several  Stales  which  prescribe 
rules  of  evidence  ia  civil  cases,  in  trials  at  coiiiiiion  iav>.  M'Kiel  v.  Holbrook,  12  Pet. 
84,  89.  But  it  haa  been  decided,  that  the  adoption  of  State  iiniotice  muat  not  be  dd- 
deraCooiI  as  coiifounilinK  the  priuciplea  of  law  and  equity  ;  that  the  distinction  between 
law  and  equity  ia  cataliliihed  by  the  national  Constitution)  and  that,  therefore,  though 
a  party,  seeking  to  enforce  a  title  or  claim  at  bw  in  the  courta  of  the  United  Statin, 
U)a;  proceed  according  to  the  forma  of  practice  adopted  in  the  State  where  the  raiuedy 
ia  jiursued;  yet.  if  the  claim  ia  an  iNjuitable  one,  he  must  proceed  according  to  the  rulea 
which  the  Supreme  Court  of  the  United  States  has  prescribed  for  the  ref^iUtion  of  pro- 
ceedings in  equity;  notwithatanding  the  State  laws  hare  abolished  the  distinctioa  of 
forms  of  procpoding  at  law  and  in  equity,  and  have  establiaheil  one  uiiifonn  and  pecu- 
liar mode  of  remedy  for  all  casee.  Bennett  t'.  Butterworth,  11  How.  S.  C.  669.  Anil 
see  Livingston  n.  Storr,  B  Pet.  682;  Oainea  c.  Relf,  15  Pet.  9 

^  In  aU  CBsea,  in  tfaJe  aii  Statea  above  mentioned,  and  in  New  Hamfiahire,  and  in 
caaes  iu  eniiity  in  New  Jeraey,  Ohio,  Wisconsin,  Missouri,  Miasiaaippi,  and  Arkansas, 
provision  is  made  bv  law,  by  which  partiea  may,  nnder  certain  regulations,  examine 
L  the  cause,  thus  anpeisediug,  to  a  great  extent,  the  use  of 
i.  S  361,  n. 
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bill  and  anawer,  according  to  the  nstial  practice  in  chancery ; 
though  subject  to  some  modifications.  Thus,  in  Connecticut, 
though  the  complaint  is  by  bill,  the  defence  is  either  by  demurrer 
or  by  a  plea  of  general  denial  of  the  plaintiff's  complaint,  and 
this  without  oath,  no  oath  being  required  of  the  defendant,  except 
to  his  answer  to  a  Wll  of  discovery ; '  or,  by  a  hearing  of  the  bill, 
without  plea,  the  defendant  being  permitted  at  the  hearing  to 
prove  any  matter  of  defence. 

§  259.  Bvld«noe  may  be  oral  or  written.  In  many  other  States 
it  is  either  expressly  enacted,  or  implied  from  existing  enactmcats, 
and  therefore  always  permitted,  that  the  trials  of  fact,  in  chancery 
cases,  shall  or  may  be  by  witnesses  orally  examined  in  court,  or 
by  depositions,  takeu  in  the  same  manner  and  for  the  same  causes 
as  at  law.*  By  force  of  these  provisions,  therefore,  and  this  course 
of  practice,  all  that  portion  of  the  law  of  evidence  in  equity  which 
relates  to  the  mode  of  taking  testimony,  and  requires  it  to  he 
secret,  and  by  depositions,  is  rendered  obsolete  in  more  than  half 
the  territory  of  the  United  States. 

§  260.  TriaJ  by  jtny  in  equity.  Another  and  very  material 
inroad  upon  the  regular  practice  in  chancery  is  made  iu  those 
States  in  which  it  is  the  right  of  the  party  to  have  a  tried  hy  jury 
of  all  questions  of  fact,  in  cases  in  equity,  as  well  as  at  law. 
In  the  Constitution  of  the  United  States,  it  is  provided,  that  "  In 
suits  at  common  law,  where  the  value  in  controversy  shall  e.'cceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;  and 
no  fact,  tried  by  jury,  shall  bo  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common 
law."*  Tliia  provision  has  been  construed  to  embrace  all  suits, 
which  are  not  of  equity  and  admiralty  jurisdiction,  whatever  may 
be  the  peculiar  form  which  they  may  assume  to  settle  legal  rights; 
and  the  latter  clause  of  the  article  has  been  held  to  be  a  substan- 

1  DnttOB's  Dig.  pp.  S2I,  G2C,  626,  G30  ;  Broome  v.  Beers,  S  Conn.  SOS,  !09. 

'  Such,  of  course,  ia  the  practice  in  those  SUit«a  where  but  one  fonn  of  reninly  is 
panued  in  all  cirll  cosee.  Sea  also,  Missouri,  Rev.  Stat.  ISJS,  f..  137,  &rt.  3,  %%  10, 
11  ;  Georgia,  Hotchk.  Dig,  pp.  683.  681  ;  1  Cobb's  Dig.  p.  27S,  Code  1875,  §  4207  ; 
South  Carolina,  1  Griff.  Bes.  830.  870;  Illinoi.,  Rev.  Stat.  1845,  c.  40,  §  11;  Stat,  of 
1819.  Feb.  12.  g  1,  Rev.  Stat  1880,  191,  £  40;  Florida,  Thomp.  Dig.  p.  161;  Ohio, 
Rev.  Stat.  1841,  e.  46,  I  1  ;  Michigan,  Rev.  Stat.  1846,  c  90,  S§  «D-51,  G7  ;  Broonw 
«.  Beeiv,  tiipra  :  Massadiuaetts,  atat.  1852,  c.  312,  %  85.  (a) 

*  Conat  United  8tAt«%  Acaendmenta,  art.  7. 

(a)  MtM.  Fnb.  Stat.  &  laS,  j  66;  PingTM  t.  Coffln,  12  Cosh.  600. 
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tial  and  independent  clause.*  This  being  the  case,  the  questioD 
may  well  arise  whether  the  finding  of  the  jury  ia  not  thereby 
rendered  conclusive,  in  issueB  out  of  chancery. 

1  Paraons  v.  B«iirord,  3  Petera,  433.  Id  this  cane,  wliich  vras  brought  up  from 
Lonisiitija.  where  ali  civil  proceedings  are  by  petition  and  ansver,  Mr.  Justice  Star;, 
iu  ili^lJTeriiLg  the  judjiment  of  the  court,  expounded  the  article  in  ijuiiEtion  in  the  fol- 
lowing t«nnB:  "At  the  time"  (referring  to  the  time  of  its  adoptiou),  "there  were  no 
States  in  the  Union  the  basis  of  whose  jurisprudence  was  not  esKutinlly  that  of  the 
comtnun  law  in  ila  widest  meaning;  and  probably  no  States  were  coiiteniuiated,  in 
whieh  it  would  not  exist.  The  phrase  '  comoion  Ihw,'  found  iu  this  clause,  is  used  in 
contndistinctinn  to  eqitity,  and  admiralty,  uud  maritime  jurisprudence.  The  C'onali- 
tutioD  had  declared,  iu  the  third  article,  'that  the  judicial  power  shall  extend  to  all 
casen  in  lam  and  equity  arising  under  this  Constitulion,  the  lawi«  of  the  United  States 
and  treaties  made,  or  which  ^11  he  made  under  their  authority,'  4c.,  and  to  all  cases 
of  admiralty  and  maritime  jurisdiction.  It  is  well  kuown  tluit  iu  civil  causea,  in 
courts  of  equity  and  admiralty,  juries  do  not  intervene,  and  that  eouns  of  equity  use 
the  trial  by  jury  onlv  in  extraordinary  causes,  to  inform  the  conscience  of  the  court. 
When,  therefore,  we  itnd  tliat  the  ameudmcut  requires  that  the  riuht  of  trial  by  juiy 
sball  be  preserved  in  suits  at  common  law,  the  natural  conclusion  is,  that  this  distinc- 
tion was  present  to  the  minds  of  the  frertiers  of  the  amendiuenL  By  eomtam  late,  they 
meant  what  tlie  Constitution  denominated  in  the  third  article  'law,'  not  merely  suits 
whieh  the  emianun  law  recoguiied  among  its  old  and  settled  proceedings,  but  snits  in 
which  legal  rights  were  to  be  ascei-tained  and  determined,  iu  contradistinction  to  those 
where  equitable  riglits  alone  were  recognized,  and  equitable  remedies  were  adminialered; 
or  where,  as  in  the  admiralty,  a  mixture  of  public  law,  and  of  maritime  law  and  equitT, 
was  often  found  in  the  same  suit.  Probably  there  were  few,  if  any.  States  iu  the  Union 
in  which  some  new  legal  remedies,  difforini(  from  the  old  common-law  forma,  were  not 
in  use;  but  in  which,  however,  the  trial  by  jury  intervened,  and  the  general  regula- 
tions in  other  respects  were  according  to  the  course  of  the  common  law.  Proceedings 
in  oases  of  partition,  and  of  foreign  and  domestic  attachment,  mifsht  be  cited  as  ex- 
amples variously  adopted  and  modified.  In  a  just  sense,  the  amendment,  then,  may 
well  be  construed  to  embrace  all  suits  which  are  not  of  equity  and  admiralty  jurisdic- 
tion, whatever  may  be  the  peculiar  form  which  t^ey  may  Odsume  to  settle  legal  righta. 
And  Congress  seenis  to  have  acted  with  reference  to  this  exposition  in  the  Judiciary 
Act  of  1789,  0.  20  (which  was  contemporineous  with  the  proposal  of  this  amendment); 
for  in  the  ninth  section  it  is  provided,  that  '  the  trial  of  issues  of  fact  in  the  Dia/riet 
Courts  in  all  causes,  except  civil  causes  of  admiralty  and  maritime  juriadiiiiott,  shall 
be  hy  jury;'  and  in  the  twelfth  section  it  is  provided,  that  'the  trial  of  issues  of  fact 
in  the  Circuit  Courts  shall,  in  all  suits,  except  those  of  equity,  and  of  admiralti/  and 
maritime  juriadiclioit,  be  by  jury; '  and  again,  iu  the  thirteenth  section  it  is  provided, 
that,  'the  trial  of  issues  of  fact  lu  the  Supreme  Court  in  all  actions  at  taw  against  citi- 
zens of  the  United  States,  shall  bo  by  jury.'  Hut  the  other  clause  of  the  amendment 
is  still  mote  important;  and  we  read  it  as  a  substantial  and  indpi>eiiilent  ctansr.  Ko 
fact  tried  by  a  jury  shall  be  otherwise  re-examinable,  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law.'  This  is  a  prohibition  to  the  courts  of 
the  United  States  to  re-examine  any  facta  tried  by  a  jury  tu  any  other  manner.  Tlie 
only  modes  known  to  the  common  law  to  re-examino  such  facts,  aw  the  granting  of  a 
now  trial  by  the  court  where  the  issue  was  tried,  or  to  which  the  record  was  iiroperly 
t«tumahle;  or  the  award  of  a  venire  facias  de  novo,  by  an  apiielUte  court,  for  some 
error  of  law  which  intervened  in  the  proceedings.  The  Judiciary  Act  of  1798,  c.  20, 
g  17,  has  given  to  all  the  courts  of  tne  United  States  'power  to  grant  new  trials  in 
cases  where  there  has  been  a  trial  by  jaiy,  for  reasons  for  which  new  trials  have  usually 
been  granted  in  the  courts  of  law.'  And  the  appellate  jurisdiction  has  also  been  amply 
given  by  the  same  act  <5S  ^^i  ^*)  ^  ^^^  court  to  redress  errors  of  law;  and  for  such 
errors  to  award  a  new  trial,  in  suits  at  law  which  have  been  tried  hy  a  jury.  Was  it 
tlic  iateution  of  Congress,  by  the  general  language  of  the  act  of  1S2S,  to  alter  the  ap- 

Eellalf  jurisdiction  of  this  court,  and  to  confer  on  it  the  power  of  Kranting  a  new  trial 
y  a  re-examination  of  the  facts  tried  by  the  jury  T  to  enable  it,  after  trial  by  jury,  to 
dn  that  in  resjiect  U>  the  courts  of  the  United  States,  sitting  in  Louisiana,  which  is 
denied  to  audi  courts  sitting  in  all  the  other  States  in  the  Union !  We  tJiinlc  not. 
No  general  words  puqKirling  only  to  regulate  the  practice  of  a  particular  court,  to  con- 
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§  261.  Same  ■nbjaot.  In  pursuing  this  inquiTy,  it  Trill  bo  ex- 
pedient to  consider,  for  a  moment,  the  object  and  effect  of  a  trial 
by  jury,  in  proceedingB  which  are  strictly  according  to  the  ancient 
course  iu  chancery.  The  Chancellor  has  no  power  to  summon  a 
jury  to  attend  him ;  but  tries  the  whole  matter  in  controversy 
alone.'  By  the  theory  of  equity  proceedings,  the  court  addresses 
itself  as  the  conscience  of  the  defendant,  and  the  evidence  is 
adduced  to  confirm  or  to  refute  the  answer  he  may  give,  upon 
his  oath,  or  to  sustain  the  allegations  in  the  bill  which  he  is  un- 
able to  answer,  and  to  enlighten  the  conscience  of  the  Chancellor 
as  to  the  decree  which  in  equity  he  ought  to  render.  lie  may,  if 
he  pleases,  assume  to  himself  the  determination  of  every  matter 
of  fact  suggested  by  the  record :  but  if  the  facts  are  strongly  con- 
troverted and  the  evidence  is  nearly  balanced ;  or  if  one  of  the 
parties  has  a  peculiar  right'  to  a  public  trial,  upon  the  fullest  in- 
vestigation, as,  if  the  will  of  his  ancestor,  or  his  own  legitimacy 
and  title  as  hcir-at^law,  is  questioned;  or  the  Chancellor  feels  a 
difficulty  upon  the  facts,  too  great  to  be  removed  by  the  report 
of  the  Master  or  Commissioner, —  in  these,  and  other  cases  of  the 
like  character,  it  is  the  practice  in  general  for  the  Chancellor  to 
direct  an  issue  to  be  tried  at  law,  to  relieve  his  own  conscience, 
and  to  be  satisfied,  by  the  verdict  of  a  jury,  of  the  truth  or  false- 
hood of  the  facts  in  controversy.*  (a)     The  object  of  a  trial  at  law 

form  its  modss  of  pn>ceeiUng  to  Ihose  prescribeii  lij-  tha  State  to  its  own  courU,  ought, 
in  oar  judgineot,  to  recfivo  au  interpretatioa  which  vuntd  crrate  so  important  an  alter- 
ation in  the  latVB  of  the  ITnitiMl  States,  securing  the  trial  by  juiy.  Especially  ought  it 
not  to  receive  such  au  intarpretation  when  there  is  a  power  given  to  the  inferior  court 
its«lf  to  prvvent  any  discrepancy  between  the  State  laws  and  the  laws  of  the  United 
States  ;  so  that  it  would  be  left  to  its  sole  discretiDti  to  su|iflrHede,  or  to  give  conclusive 
etfeet  in  the  appellate  coart  to,  the  verdict  of  the  jvityl  If.  indeed,  the  construction 
contended  for  at  the  bar  were  to  be  given  to  the  act  of  Congress,  we  entertain  the  most 
ssrious  doubts  whether  it  would  not  be  unconstitutional.  No  court  ought,  unless  the 
terms  of  an  act  rendered  it  unavoidable,  to  give  a  construction  to  it  which  would  in- 
volve a  violation,  however  unintentional,  of  the  ConsUtution.  The  terms  of  the  present 
act  may  well  be  aalisfied  hy  limiting  its  operation  to  modes  of  practicp  and  proceeding 
in  the  court  below,  without  changing  the  eifect  or  conclusiveness  ot  the  verdict  of  the 
jury  upon  the  facts  litigated  at  the  trial.  Nor  is  th«t«  any  inconvenience  from  this 
construction;  for  the  (larty  has  still  his  i-emedy,  by  bill  of  eiceptions,  to  bring  the  facts 
in  review  before  the  appellate  court,  so  far  as  those  facts  bear  upon  any  question  of  law 
arising  at  the  trial;  and,  it  there  be  any  mistake  of  tha  facts,  the  court  below  is  com- 
petent to  redress  it  by  granting  a  new  trial."    See  3  Petera,  116,  440. 

>  1  Spence  on  Eii.  Jnr.  337. 

*  S  Daniell's  Chan.  Fract.  12(15,  1S86,  and  notes  by  Perkins,  Gth  (Am.)  ed.  vol.  ji. 
•1083- "1085,  1  Hoflin.  Ch.  Pr.  502,  603;  3  Bh  Comm.  462,  458;  Hall  v.  Doran,  fl 
Clarke  (Iowa),  438.     See  Brewster  o.  Boura,  8  Cat.  501. 

(a)  But  where  there  is  no  conflict  of  tion  without  referring  it  to  the  jury.  Hil- 
evidence  in  regard  to  the  material  facts  it  dreth  v.  Schillenger,  10  N.  J.  Ei).  196; 
,  is  thedntyofthecourt  to  dedde  the  ques-    Dougan  t.  Blocher,  24  Pa.  St.  28.     See 
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thus  being  solelf  "  for  the  purpose  of  informing  the  conscience  of 
the  court,"  it  results  that  the  verdict  ia  not  conclusive  or  binding 
on  the  court ;  but  the  Chancellor  is  still  at  liberty,  if  he  pleases, 
to  treat  it  aa  a  mere  nullity,  and  to  decide  against  it,  or  to  send 
it  back  to  another  jury,'  (a) 

§  262.  EtBma  aubjoot  It  is  obvious,  however,  that  this  power 
in  the  Chancellor  to  disregard  the  finding  of  the  jury  cannot  exist 
in  any  of  the  United  States  where  the  trial  of  facts,  in  cases  in 
equity,  is  secured  to  the  parties  by  constitutional  or  statute  law 
as  a  matter  of  right.  The  law,  in  granting  such  right,  where  it  is 
seasonably  asserted  by  the  party,  takes  away  from  the  Chancellor 
the  authority  to  determine  any  question  of  fact  material  to  the 
decision,  and  refers  it  exclusively  to  tlie  jury  ;  the  judge  retain- 
ing only  the  power  to  apply  the  law  of  equity  to  tlie  facts  found 
by  the  jury,  in  the  same  manner  and  to  the  same  extent  aa  at 
common  law.  It  is  only  where  no  such  right  of  the  party  is 
recognized  by  law,  and  where  the  resort  to  a  jury  is  left  to  tlie 

28;  BamsB  v.  StuK,  1  Y.  £  C.  13&,  per 

■laa  Heed  «.  Clina,  D  Qratt  (Va.)  ISB;  trial,  even  if  tha  evidence  would  lie  n- 

Smith  B.  Betty,  11  Id.  7G2.     An  an  issue  eluded  by  ruliv  oC  law.     See  Yiugling  r. 

MD  ba  directed  only  where  the  eviiience  Heeson,  Ifl  Md.  112;  Kingwslt  v.  Abl,  36 

crefttea  n  doubt,  aud  not  us  a  substitute  Pa.  St.  336. 

for  omitted  erideiice,  the  party  claimlDg  (n)  It  resta  ia  the  ditcretiou  of  the 
the  iBSue  moat  Erat  prove  his  case  by  rsgii-  Chanijellor  to  awnni  a  feigneil  isaiie  or  ool; 
lar  deponitiooa.  Adung's  Eq.  S7B;  Clay-  and  tbu  verdict  of  the  jury  upou  a  feigned 
ton  0.  Meadows,  2  Hare,  £9;  Whitaker  v.  issue  ia  not  concliuive  upon  the  C1ibd(»-1- 
Newman,  Id.  302;  Hildrrth  v.  Schilleuger,  lor.  He  mny  have  the  case  tried  >f!aia  and 
10  N.  J.  Eq.  1U6  ;  Fioler  D.  Porvh,  Id.  again,  and  malfe  his  decree  contrary  to 
2<3.  In  the  English  rliancery  practice  it  auch  verdicta  aa  are  not  agrepsbli^  ta  bU 
it  allowable  to  try  the  facts  in  a  caae  by  u  eenae  of  juscii^e.  United  Stateii  r.  Samjirr- 
junr  aammoned  into  tha  Cliancarv  Court,  vae,  1  Hem|Ht  C.  C.  118  ;  Lausing  v. 
although  it  ia  said  that  this  ie  not  genets  Russell,  13  Barb.  (N.  Y.)  GIO.  And  after 
ally  done,  uulssa  both  parties  desire  it,  or  a  Court  of  Chancirry  haa  referred  certain 
nnlesa  speeial  reasons  exist,  auch  as  saving  issues  to  a  court  of  law  for  trial  Ly  July, 
'  expense  or  delay;  still  it  would,  with  us,  and  the  jury  hes  decided  some  of  them 
ailord.  the  preferable  mode  of  coming  at  and  been  unable  to  agii'O  uixin  others,  lln- 
ancli  trial,  and  save  much  of  the  embor-  cause  may  then  be  decided  by  the  Court  nf 
rnsament  of  formatijr  drawing  up  the  issue.  Chancery  u)Kin  the  whole  record,  ini'hul- 
Fetrra  v.  Kule,  5  Jur,  N,  s.  61.  In  Black  ing  the  report  of  the  trial  at  taw,  nrovidfl 
V.  Unib.  1  Beaeley  (N.  J.),  123,  it  is  held  such  court  finds  itself  able  to  dixinv  of 
that  "the  issue  niniiC  he  tried  as  a  strict  the  eauso  eatiafHctorily  u[)on  nil  the  evf- 
issue  at  law  ;  and  the  rules  of  law  in  re-  denca  before  it.  Aiiama  «.  Sonle,  S3  Vt. 
gnrd  to  evidence,  its  admissibility,  and  638  ;  Conveme  v.  Hartley,  31  Conn.  ZiO. 
the  weight  of  it,  govern  tha  proceedlDg*,  That  the  evidence  introduced  on  the  trial 
eieept  so  far  oa  they  have  neen  other-  of  an  issue  sent  to  the  jury  was  not  re- 
wise  re^ilaled  by  the  terms  of  the  isane  "  tamrd  with  the  verdict  to  the  equity  aida 
out  of  the  Court  of  Chancery.  But  an  or-  of  the  court  is  na  sufficient  reason  wliy  the 
der  made  b;  the  Court  of  Chancery,  that  court  ehonld  not  enter  a  decree.  Saylor'a 
certain  evidence  shall  be  read  at  the  trial.  Appeal,  8S  Pa.  St.  M7. 
ij  binding  on  the  judge  who  ooodncta  the 
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discretion  of  the  judge,  ia  aid  of  his  ovn  jadgment,  that  he  is  at 
Hbert;  to  disregard  the  finding  of  the  JU17,  or  to  determine  the 
facts  for  himaelf. 

§  263.  BffBot  of  v«rdiot.  That  the  verdict  of  the  jury  may  be 
conclusive,  even  in  the  natioual  tribunals,  may  be  inferred  from 
the  exposition  which  lias  been  given  by  the  Supreme  Court  to 
that  provision  of  the  Constitution  by  wliich  the  trial  by  jury  is 
secured.  Thus,  in  the  case  in  Louisiana,  above  cited,^  which  was 
instituted  in  the  District  Court  of  the  United  States,  according 
to  the  form  of  proceeding  in  the  courts  of  that  State,  which  is 
uniform  in  all  cases,  the  cause  was  tried  by  a  special  jury  in  the 
ordinary  manner,  and  was  taken  to  the  Supreme  Court,  by  writ 
of  error,  founded  on  the  refusal  of  the  district  judge  to  order  that 
the  evidence  be  taken  down  in  writing,  according  to  the  course 
of  practice  in  that  State,  which  is  required  by  law,  to  enable  the 
appellate  court  to  exercise  the  power  of  granting  a  new  trial,  and 
of  reversing  the  judgment  of  the  inferior  court.  But  the  excep- 
tion was  overruled,  on  the  ground  that  the  error  complained  of 
was  in  a  matter  of  practice  only,  which  could  not  regularly  be 
assigned  for  error ;  and  that  by  tlie  Constitution,"  "  No  fact,  once 
tried  by  a  jury,  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules  of  the  common 
law ; "  and  that  no  power  was  given  to  the  Supreme  Court  to 
reverse  a  judgment  for  any  error  in  the  verdict  of  the  jury  at  the 
trial.  It  seems,  therefore,  that  where  the  verdict  of  the  jury,  in 
the  courts  of  the  United  States,  cannot  be  set  aside  for  some  cause 
known  in  the  rules  for  granting  new  trials  at  common  law,  it  is 
conclusive  upon  the  parties  and  upon  the  court ;  and  this,  whether 
tlie  verdict  were  rendered  upon  a  feigned  issue  sent  out  of  chan- 
cery to  the  court  of  common  law ;  or  upon  an  issue  framed  upon 
a  bill  in  equity  in  a  court  having  jurisdiction  both  in  equity  and 
at  common  law  ;  or  in  a  civil  suit  at  common  law. 

§  264.  Trial  by  Jury  in  equity.  In  several  of  the  indhidual 
.State*,  the  right  of  trial  by  jury  is  secured,  either  in  their  con- 
stitutions or  statutes,  in  express  terms.  Thus,  in  the  constitution 
of  Maine,  it  is  provided,  that,  "  In  all  civil  suits,  and  in  all  con- 
troversies concerning  property,  the  parties  shall  have  a  right  to 

1  FarsoDB  v.  hetttard,  ntpm,  {  200.  Aod  k«  Story  on  the  CoDBtitation,  vol.  iii 
pp.  626-648.  S!  1761-1766. 

*  Comt.  U.  8.  Amendmcnti^  art  7. 
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a  trial  by  jury,  except  in  cases  where  it  has  heretofore  been 
otherwise  practised."  ^  A  similar  prorision,  in  nearly  tlio  samn 
words,  is  found  in  tlie  constitutions  of  New  Hampshire  and  Massa* 
chusetts ;  ^  and  this  has  been  construed  to  give  the  right  to  a  trial 
of  all  material  facts  by  tlie  jury,  even  in  cases  in  equity.'    In  the 

1  tlaine.  Const,  art.  1,  S  30.     (Adopted  in  1820.) 

'  New  Hnm]Bhire,  Const.  (17«2|,  part  1,  art.  BO  ;  MaasaoJiiisetts,  Const.  (1780), 
part  1,  art.  15.  In  the  constitution  of  Massocbosetts  tliere  ia  an  exception  of  "cases 
on  the  high  seas,  nnd  such  as  relnte  to  marinera'  wages,"  should  "  the  legislature  here- 
after  find  it  Drcessaiy  to  alter  it." 

'  Such  is  iiniUrftood  to  be  the  opinion  of  the  learned  judgea,  in  the  caae  of  the 
ChaiUs  River  Bridge,  7  IHct.  844,  368.  SBS,  though  a  formal  aJijudication  of  tlie  poiDt 
n-ss  waived,  as  unnecessary  is  that  eanse.  Tlie  language  waa  as  follows  :  "  Thr  article 
relieil  on  is  in  no  ambiguous  language  ;  nothing  could  more  explicitly  deelai-e  the  in- 
tention of  the  people,  that,  with  the  excejitioiis  therein  contained,  the  right  to  trial 
by  jnry  should  never  be  invaded.  Now  tlie  case  presented  by  this  WU  >s  a  contro- 
versy concerning  property,  and  it  ia  also  a  suit  between  [lartiee ;  ao  that,  unless  it 
is  a  case  in  which,  at  the  time  of  the  uloption  of  the  ConBtitution,  a  dilfereut  mode 
of  trial  could  lie  said  to  have  been  practiseit,  it  is  moat  clearly  included  in  the  article. 
But  we  wish  not  to  decide  this  question  now,  believing  it  not  to  be  oeceasary,  aod  that 
filrther  time  might  enable  us  to  ahow  that  the  caae  comes  within  the  practice.  We 
find  that  the  cotonial  legislature,  in  the  1885,  vested  in  the  County  Courts  as  ample 
jurisdiction  in  niattera  of  equity  as  eiists  in  the  Courts  of  Chancery  in  England.  That 
statute  continued  in  force  until  the  grant  of  the  provincial  charter  in  16^1,  by  vhicb 
the  colonial  statute  was  probably  considered  to  be  repealed.  After  the  charter  in  1662, 
the  whole  chancery  power  waa  vested  in  the  governor  anil  eight  of  Ihe  rouncii,  with  a 
power  to  delegate  it  to  a  chancellor  to  be  appointed  by  the  governor.  The  next  year 
the  legislature,  declaring  that  this  mode  of  admliiislering  the  [lawer  was  found  in  prac- 
tice to  be  inconveniKnt,  repeated  the  lair,  and  ttansferred  tbe  {lower  to  three  conimis- 
siouera ;  and,  in  the  succeeding  year,  this  tribunal  was  superseded,  and  a  High  Court 
of  Chancery  was  eslaUiahed.  We  have  it  from  tradition,  and  I  have  -seisn  it  somewhet* 
in  history,  that  these  aeveral  acta  became  null  and  void  by  reason  uf  the  negative  of  the 
king,  which  was  exercised  according  to  the  charter,  within  thn.-e  years  after  thrir  enact- 
ment ;  they  were,  however,  in  force,  according  to  the  proviaiona  of  the  charter,  UDti] 
the  veto  of  the  king  waa  mode  known  to  the  constituted  authorities  here.  Now, 
w}iether  the  framera  of  the  Constitution,  and  the  people,  had  reference  to  those  former 
chancery  tribunals,  when  they  adopted  the  exception  to  the  general  provision  in  the 
tirieenth  article,  may  admit  of  question  ;  we  are  inclined  to  tliink,  however,  that  the 
word  'heretofore,'  in  the  exception,  could  hardly  be  a^pplicabje  t/>  a  practice  which  had 
ceased  to  exist  nearly  a  century  before  the  I'lnaHfi'imn  mn"  oitnTiiml  Tn  ivmnl  tn 
]irobate  cases,  and  auita  for  redemption  of  i 


.    „      ,  I  decide  this  oueslion  now,  any  further  than 

CO  declare,  that  a  reasonable  constructiau  of  the  fifteenth  article  does  not  rvqiiire  that 
a  suit  in  chancery  ahall  be  tried  juat  as  a  auit  at  common  law  would  be,  and  that  there 
is  no  necessity  that  the  whole  case  ahall  be  put  to  the  jury.  The  most  that  can  be 
inoile  of  tlie  article  is,  that  all  controverted  facts  deemed  essential  to  the  fair  end  full 
trial  of  the  cose  shall  be  passed  upon  by  the  jury,  if  the  parties,  or  either  of  them, 
re'iuire  it.  And  whether  the  facts  proposed  to  be  so  tried  are  essential  or  not,  must 
of  uecesaity  be  detettniaed  by  the  court.  There  may  be  many  facta  stated  in  a  bill 
and  deuied  in  an  answer,  and  also  facta  alleged  in  the  answer,  which  are  wholly  im- 
niaterial  to  the  nierita  of  the  caae,  and  such  facta  the  court  may  refuse  to  put  to  tha 
jury  i  just  as,  in  an  action  at  common  law,  if  a  party  offers  to  prove  facts  whirh  Bt« 
irrelevant,  tbe  court  may  reject  the  proof ;  and  as  immaterial  isnues,  even  after  verdict, 
may  be  rejected  aa  nugatory.  The  right  of  the  party  to  go  to  the  jury  is  presrrred,  if 
he  is  allowed  that  course  in  regard  to  all  auch  facta  aa  have  a  hearing  upon  the  isane 
for  trial."  In  New  Hampshire,  the  question,  whether  the  defendant,  in  a  WU  in 
•[uity.  has  o  constitution  at  right  to  a  trial  bv  jury,  of  the  material  facta  in  i<isae,  waa 

S>iiit  directly  in  judgment,  and  waa  decided  in  the  affirmative.     Uarstoa  v.  Brackett, 
.  H.  336,  349.    And  tee  V.  H.  Bev.  St.  1842,  c  171,  {  8. 
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constitution  of  Vermont,  it  ia  declared,  that,  "  when  an  issue  in 
fact,  proper  for  the  cognizance  of  a  jury,  is  joined  in  a  court  of 
law,  the  parties  have  a  riglit  to  a  trial  by  jury,  which  ought  to  be 
held  sacred."  ^  Whether  this  provision  has  ever  been  adjudged 
to  extend  to  proceedings  in  equity,  subsequent  to  tlie  creation  of 
a  Court  of  Chancery  in  that  State,  we  are  not  informed.  In  the 
constitution  of  Yii^nia,  the  language  is  more  general ;  it  being 
declared,  that,  "  in  controversies  respecting  property,  and  suits 
between  man  and  man,  the  ancient  trial  by  jury  of  twelve  meu 
is  preferable  to  any  other,  and  ought  to  he  held  sacred.'  In  that 
of  California,  it  is  provided,  that,  "  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate  for  ever ;  but  a  jury  trial 
may  be  waived  by  the  parties,  in  all  civil  eases,  in  the  manner  to 
he  prescribed  by  law."  *  By  the  constitution  of  New  York,  it  is 
to  remain  inviolate  for  ever,  "  in  all  cases  in  which  it  has  been 
heretofore  used;"  unless  waived  in  civil  cases  by  the  parties.* 
But  by  the  force  of  subsequent  provisions  of  the  Code  of  Pro- 
cedure, abolishing  the  distinction  between  proceedings  in  equity 
and  at  law,  it  is  conceived  that  the  facts,  in  all  cases,  may  be  tried 
by  jury,  if  demanded.^  Undoubtedly  they  may  be  in  Louisiana, 
where  ibis  right  is  granted  generally,  in  all  cases,  if  required  by 
either  party  ;®  and  probably,  also,  in  those  other  States  where  the 
sole  remedy  is  by  petition  and  answer,  no  distinction  existing 
between  remedies  in  equity  and  at  law ;  as  in  the  case  in  Cali- 
fornia and  Georgia,  and  in  the  other  States  before  mentioned. 
In  Delaware,  it  is  required  by  the  constitution  that  "  trial  by  jury 
shall  be  as  heretofore ; "  but  it  seems  to  be  extended,  by  statute, 
to  all  cases.^  In  the  States  of  Rliode  Island,  Connecticut,  New 
Jersey,  Florida,  Mississippi,  Tennessee,  Kentucky,  Oliio,  Alabama, 
Missouri,  Arkansas,  Texas,  and  Iowa,  the  constitutional  provision 

1  Vennont,  Const  (1788),  c  1,  art.  12. 

«  VirRinia,  Const.  (1796,  1831),  Bill  of  Kghta,  S  !!■ 

•CalUornia,  Const.  (1819),  art.  1,  J  8,  St.  1860,  c.  H2,  j§  136,  160. 

•  New  York,  Conit.  (184B),  art.  1,  }  2. 

•  N.  T.  Code  of  Ptoeedure,  SS  82,  208,  2ZI,  226,  [252,  236,  270] ;  Lyon  v.  ApCT, 
1  Code  Hep.  N.  b.  257. 

•  LooiMana,  Code  of  Practice,  $!  404,  4S5  ;  Teiaa,  Conrt.  (1846),  art.  4,  S|  18,  18, 
IB ;  Id.  art.  1,  f  12. 

1  DeUwara,  Const.  (1831),  art.  1,  S  i-  !»  the  conBlitntioD  of  tliis  Sute,  in  177S, 
it  was  declared,  "  That  trial,  by  jury,  of  facta,  where  they  arise,  ia  one  of  the  greatest 
•ecnrities  oF  the  lives,  liherties,  and  sstates  of  the  people."  Declaration  of  Sights, 
art.  13.     And  acconlingly,  in  the  Berised  Statatea  of  1852,  c.  96,  9  1.  it  U  enacb-il, 

'  ■•  ■    '     -'   '■     ■  '   "      '  le  in  any  caune  riepend- 
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la  simply,  that  "  the  right  of  trial  bj  jary  Bhall  remaia  inTioUte ; " 
the  words  being  in  each  oonstitutioa  nearly  the  same,  and  without 
qualifi cation.'  The  same  proviaiou  exiats  in  the  constitution  of 
Indiana,  where  it  is  expressly  extended  to  all  civil  cases ;  in  tliose 
of  Maryland,  Illinois,  and  Wisconsin,  where  it  is  applied  only  to 
"all  cases  at  law,"  or  to  "  civil  proceedings  in  courts  of  law  ; " 
and  in  those  of  South  Carolina  and  Georgia,  where  it  is  qualified 
by  the  addition  of  the  words  "  as  heretofore  used  in  this  State." 
It  is  qualified  In  a  similar  manner  in  the  constitution  of  Peuusyl- 
vania.*  In  the  constitution  of  Michigan,  it  is  provided,  tliat  "  the 
right  of  trial  by  jury  shall  remain,  but  shall  be  deemed  to  be 
waived  in  all  civil  cases,  unless  demanded  by  one  of  the  parties, 
in  such  manner  as  shall  be  prescribed  by  law,"  —  a  provision 
apparently  copied  from  that  in  New  York,  with  a  studious  omia- 
sion  of  the  words  '*  in  all  cases  in  which  it  has  been  heretofore 
used,"  * 

§  265.  Bom*  subject.  In  other  States,  aa  well  as  in  some  of 
those  above  mentioned,  the  right  of  trial  by  jury,  in  all  civil 
cases,  without  exception,  is  farther  secured  by  statute.  Thus,  in 
the  code  of  Iowa,  it  is  enacted,  that  issues  of  fact  shall  be  tried 
by  the  court,  urUeii  one  of  the  parties  require  a  jury.*  And  in 
North  Carolina,  it  is  made  "  the  duty  of  the  court  to  direct  the 
trial  of  such  issues  as  to  the  court  may  appear  necessary,  accord- 
ing to  the  rules  and  practice  in  chancery,  in  such  cases." '  In 
Georgia,  the  superior  and  inferior  courts,  which  are  courts  of 
general  jurisdiction  in  civil  cases,  both  at  law  and  in  equity,  have 
"  full  power  and  authority  "  to  hear  and  determine  all  causes  in 
tlieir  respective  tribunals  by  jury  ;*  and  the  course  of  such  trials, 
in  cases  in  equity,  is  provided  for  by  the  general  rules  in  equity.* 

>  ?hode   IsUnd,  Const    (18*2)  art,  1,  9  15  ;   Connectdcnt,  Const.   (181B)  art  1, 

LSI  ;  New  Jersey,  Const.  {18«)  art.  1,  j  7  ;  Florida,  Conrt,  (1838)  art.  1,  j  1  i 
Usiisippi,  Const.  (1817,  1833)  art.  1,  §  28  ;  Tenaeraee,  Const  (1798,  1835)  art.  1, 
S  8 ;  Kbotucky,  Const  (I79S)  art.  18,  5  8  ;  Ohio.  Conit  (1802,  1861)  art.  1,  J  6  ; 
Alabnnia,  Const  (1819)  art.  I,  S  S8  ;  Miraonri,  Const  {1831]  art.  11,  5  8  ;  Arkanus, 
Const.  (1830)  art.  2,  g  6  ;  Texas,  Contit  (181S]  art  1,  {  12  ;  Iowa,  Const  (I8i4) 
art.  2,  i  a. 

*ladUDa,  Const  (181S,  1361)  art.  1,  {  20  ;  Maryland,  Const.  (ISGI)art.  10,  {  4; 
Illinois,  Const  (1818,  18*7)  art.  IS,  S  «  ;  Wl»eoiwin,  Court.  (18*8)  art.  1,  S  S  j 
South  Carolina,  Const.  (1790)  art.  9,  S  0  i  Ototaia,  Couat  (17B8,  18S9)  art.  i,  S  S  j 
Pennarlvania,  Const  (1888)  ait  9,  S  6. 

*  Michigan.  Const.  (1838,  1350)  art.  4,  t  37. 

*  loHu,  Code  of  1851,  (1772. 

■  North  Caroling  Bev.  Stat  ISSfl,  to].  L  o.  S3,  |  4. 

*  Hotchk.  DiR.  p.  62S,  5  U9  ;  1  Cobb's  Dig.  p.  4S8L 
1  Hotchk.  Dig.  pp.  9S3,  954,  Beg.  1,  0. 
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§  266.  Bum  nbjMt.  In  view  of  these  express  declaratiooi 
reapecting  the  great  value  of  the  trial  by  jury,  and  of  the  sacred- 
ness  of  the  right,  and  the  core  taken  for  its  preservation,  no  ooe 
vill  deny  that  it  is  a  mode  of  trial  highly  favored,  and  intimately 
connected  with  the  general  welfare.  And  therefore  it  may  deserve 
to  be  considered,  whether  in  those  States  where  courts  of  equity 
are  "  authorized  and  empowered,"  or  "  permitted,"  to  direct  issues 
to  the  jury  for  the  trial  of  material  facte,  it  be  not  their  duty 
so  to  do,  and  whether  the  parties  may  not  demand  it  of  right ; 
unless,  perhaps,  in  those  cases  where  the  statute  expressly  leaves 
it  in  the  discretion  of  the  court,  —  it  being  the  well-known  rule  of 
law,  that  words  of  permission,  in  a  statute,  if  tending  to  promote 
the  public  benefit,  or  involviug  the  rights  of  third  persons,  are 
always  held  to  be  compulsory.*  Such  permission  and  authority  to 
direct  a  trial  by  jury,  **  if  there  be  an  issue  as  to  matter  of  fact, 
which  shall  render  the  intervention  of  a  jury  necessary,"  is  found 
in  the  statute  of  Arkansas,  and  is  copied,  in  nearly  the  same  words, 
in  that  of  Wisconsin.^  In  Alabama,  the  courts,  sitting  in  chan- 
cery, "  may  direct  an  issue  or  fact  to  be  tried  whenever  they  judge 
it  necessary."  *  In  Tii^nia,  "  any  court,  wherein  a  chancery  case 
is  pending,  may  direct  an  issue  to  be  tried  in  such  court,  or  in 
any  circuit,  county,  or  corporation  court."*  The  precise  construc- 
tion of  these  provisions,  and  whether  they  would  justify  the  court 
in  refusing  to  grant  a  trial  of  material  facts  by  jury,  when  claimed 
by  the  parties,  yet  remains  to  be  settled.  Probably  few  judges,  at 
the  present  day,  in  any  State  where  the  law  is  not  perfectly  clear 
against  it,  would  venture  to  deny  such  an  application,  in  a  case 
proper  for  a  jury,  nor  to  disregard  the  verdict,  if  fairly  rendered, 
upon  a  legal  trial.    And  in  proportion  to  the  duty  of  directing  an 

»  3o  held  in  Bex  v.  Mayor,  Ac  of  Hasting  1  D.  4  R.  148,  where  the  words  wers, 
"  may  haet  power  to  have  and  hold  a  court  of  reoSrd."  *c.  So,  whpre  the  church- 
wanlena  and  overaeera  ahall  lune  poaer  aiid  avikorUy  10  mflke  a  rate  to  Teimburae  the 
constable.  Rei  «.  Barlow  S  Salk.  809.  So,  where  the  Chanuellor  mny  grant  a  com- 
mianon  of  bankniptcj'.  Backwelfa  Case,  1  Va.  152.  So,  where  the  trusle.'a  of  a  pub- 
lic charitj,  nnder  the  will  of  the  founder,  Tnay  remoTe  a  penaioner,  for  certain  causes. 
Att'y-Gen.  v.  Lock,  8  Atk.  18*.  And  aee  Newbum  Tnmp.  Co.  v.  Miilar,  E  Johns. 
Ch.  113  ;  Rex  V.  Conimisdonera  of  Floctirold,  2  Chitty,  251  ;  Dwarria  on  SUt,  712  ; 
Bei  r.  Derby,  Skin.  370  ;  1  Kent,  Comm.  517  ;  3imonton,  tx  parU,  B  Port.  890  ; 
Malcolm  v.  Rt^ra,  5  Cowen,  ISS  ;  1  Pet.  81. 

*  Arkansas,  Bev.  St  1B37,  c  28,  g  84.  Cf.  Dig,  of  SUt  \  IMS ;  WlMondn,  Hev. 
Bt  1849,  &  84,  i  SI. 
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issue  to  the  jury,  is  the  obligation  on  the  judge  to  be  governed  by 
their  verdict,  (a) 


distinctioii  given  by  Mr.  OreeQlraf  io  tbe  In  Oregon  it  is  said  that  the  judge  nt- 
text  divides  the  cases  into  two  classes,  tins  in  equity  should  not  disreKsnl  tbe 
and  that  in  those  States  where  it  ia  held  Teraict  of  tte  jury,  unless  it  is  shoirQ  by 
the  duty  of  the  judge  to  ditBot  an  issue  for  some  of  the  parties  to  be  erroneous.  Swe- 
the  jury  on  appliration  of  a  party,  the  gle  v.  Welle,  7  Ore([.  223. 
Terdict  of  the  jury  is  hiuding  on  him  as  to  In  Georgia  it  is  held  that  causes  in 
those  facts  whicli  it  finds,  and  he  con  only  equity  are  not  within  the  provision  of  the 
administer  the  law  on  those  facts  ;  but  State  constitution  requiring  all  civil  cases 
that  where  the  judge  may  in  bis  discretion  to  be  tried  in  tbe  county  in  wbich  the  de- 
direct  a  jury  tnal,  there  be  may  also,  sua  fendant  resides.  Jordan  c.  Jordan,  IS  Ga. 
^Mntt,  disri-gard  the  findings  of  the  juiy.  77.  Where  titles  to  property  are  in  dis- 
Frobably  the  latter  is  the  more  general  pute  before  a  Court  of  Chancery,  a  jury 
rule  in  the  Uniteil  States,  notwithstanding  alone  is  competent  to  determine  tbe  nA 
tbe  proviniuna  in  the  State  Conatitutiuus  truth  of  the  fact,  McDougald  v.  Doush- 
and  Statutes,  referred  to  by  Mr.  Greenleaf.  erty,   11  Ga.   G7D  ;  Mounce  r.  Byam,  Id. 

A  short  res-iew  of  the  law  and  decisions  180  ;  Brown  V.   Burke,  22  Id.  674.     But 

in  soQie  of  the  various  States  on  this  point,  it  is  also  held  that  if  a  case  is  referred  to 

is  as  follows  :  an  auditor,  and  his  report  is  not  ezeept«d 

it  is  now  settled  in  Maine  by  Statute  of  tu,  and  does  not  present  any  issue  lor  a 

1873,   c.   ISO,  that  either  party  may  of  jury,  the  right  of  trial  by  jury,  as  pre- 

right  have  an  issue  directed  for  a  jury,  in  served  in  the  constitution,  is  not  infringed 

all  cases  in  equity.     Call  o,   Perkins,  66  by  the  Court  pronouncing  a  decree  with- 

Me.  489.  out   any   jury    triaL     Cook    b.  Houston 

BatiuMassachusettsthe  English  Chan-  CoanW  Comm'rs,  fl2  Ga.  228. 

cei7  practiee  prevails,   and  neither  party  In  rlorthand  South  Carolina  I 

has  an  absolute  right  to  have  an  issue  di-  diet   is  not  considered   binding    i 


reeled  for  a  jury.  Ward  v.  Hill,  4  Qiay,  judge.  Charlotte,  Ac.  E.  R.  Co.  v.  Eari4 
603  ;  Crittenden  v.  Field,  S  Oray,  621  ;  12  S.  C.  63  ;  Ivy  v.  Clawson,  14  S.  C. 
Brooks  V.  Tarbell,  lOS  Mass.  490  ;  Ross    267  ;   Osdsden  v.  Whaley,  9  S.   C.   117  ; 


'.  Mew  England  Ins.  Co.,  120  Mass.  113.     Humphreys  v.  Ward,  74  N.  C.  784. 
jut  by  a  slightly  nnouialous  turn  of  tbe  The  same  rule  prevails  in  Pennsylnuia 

decisions,  if  an  issue  is  directed,  it  should     (Baltimore  v.  Pittsburgh,  ta.  R.  B.  Co.,  S 


comprise   all  the    queations  in   the   case  Pitts.  (Pa.)  20)  ;  New  Jersey  (HolcomVs 

which  are  proper  for  the  jury  to  consider.  Executors  v.   New   Hope   D.    B.   Cjt,,    1 

and  the  verdict  will  settle  the  facts  conclu-  Stockl  (N.  J. )  457).    In  Virginia  { Hord  v. 

sively.     Thus  in  Franklin  o.  Greene.   2  Colbert.  28  Gratt.  (Va.)  491.  it  is  hehl  to 

Allen,  622.  Chapman,  J.,  says:    "  In  this  be   wholly  discretionary  with   tbe  judge 

Commonwealth,  the  right  of  trial  by  jury  whether  hn  will  direct  an  issne  for  a  jury, 

is  secured  by  the  Constitution.     In  suits  In  most  of  the  States  of  the  Mississippi 

in  eouity  the  issues  do  not  grow  out  of  tbe  Valley,   the  old  chsncery  rule   prevails, 

pleadings  as  in  suits  at  law,  but  are  framed  that  the  judge  may  direct  an  issue  or  not, 

by  the  court  ;  yet  in  framing  the  issues  and  may  disregard  it  if  he  wishes,  c.  g.  in 

the  court  will  have  regard  to  Qie  eonsCitu-  Missouri     (Durkee  v.   Chambers,  67  Mo. 

tional  provision,  and  will  allow  tbe  par-  675);   in  Wisconsin  {Stanley  c.  Rjsae,  49 

ties  to  submit  to  a  jury  all  such  material  Wis.  21B  ;  Waterman  t.  Duttoa,  5  Wis. 

facts  as  are  proper  to  bo  decided  by  them  ;  413);   in   Illinois  (Silrert   n.  McAvoy,   15 

and  when  a  verdict  is  rendered,  and  not  set  111.  lOfl  ;  Williams  «.   Bishop,  Id.  653): 

aside  for  good  cause  shown,  it  will  be  re-  Indiana  (Lapreese  s.   Falls,  7  Ind.  692). 

garded  Bsietlliug  the  facts  concluaively. "  And  so  in  Maryland  (Hoffman  v.  Smith,  I 

In  New  Hampshire,  as  is  stated  by  Mr.  Md.    176;    in    California   (Wakefield    v. 

Greenleaf,  note  3,  p.  242,  it  is  decided  that  Bouton,  55  Cal.  109  ;  Bates  v.  Gagp,  49 

tbe  defendant  in   a  biU  in  equity  has  a  Id.  127;  Walker  t.  Sedgwick,  5  Cal.  192); 

constitutional  right  to  a  trial  b;  jury,  of  in  Colorado  (Abbott  c.  Monti,  3  Cot.  641); 

the  materia]   facts   in  issue.     Tappan   t>.  in  Utah  (Smith  v.   RichanlsoD,   2  Utah, 

Evans,  11  N.  H.  831 ;  Dodge  n.  Onawold,  424,  nod  in   New  Mexico  (HnutiiiKton  e. 

12  Id.  578.  Moore,  1  K.  Mei.  189). 

Id  Minnewta  It  has  b««n  hold  that  the  lu  Sew  Toik  the  dittinction  1)etw«ea 
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§  267.  DlSiereno«*  betwven  Ti^c""**  and  Am«Tloui  proo««dlngB. 
Thus  it  appears,  that  the  regular  course  of  chancery  proceedingB, 
as  heretofore  used  in  England,  is  not  strictly  followed  in  any 
State  of  the  Union.  In  some  States,  the  proceedings  in  chancery 
are  by  bill  and  answer,  the  common-law  remedy  being  by  writ, 
as  before ;  in  others,  there  is  but  one,  and  that  a  brief  form  of 
remedy,  pursued  alike  in  all  cases.  In  some,  the  parties  may  ex- 
amine each  other  as  witnesses ;  in  others,  this  is  not  permitted. 
In  some,  the  witnesses  may  be  examined  in  court,  viva  voce,  as  at 
law ;  in  others,  the  testimony  is  always  taken  in  writing,  either  in 
open  court,  by  the  clerk  or  the  judge,  or  in  depositions,  after  tlie 
former  method.  In  the  latter  case,  however,  there  is  this  further 
diversity  of  practice,  that,  in  some  States,  the  parties  may  eiiamine 
and  cross-examine  the  witnesses,  ore  tenui,  before  the  magistrate 
or  commissioner ;  in  others,  they  may  only  propound  questions  in 
writing,  through  the  commissioner ;  in  others,  they  may  only  be 
present  during  the  examiiiation,  and  take  notes  of  the  testimony, 
but  without  speaking;  while  in  others,  the  parties  are  still  ex- 
cluded from  the  examination.  In  some  of  the  States,  also,  it  is 
required  that  all  matters  of  fact,  in  all  cases,  sliall  be  tried  by  the 
jury ;  in  others,  it  is  at  the  option  of  the  parties;  in  others,  it  is 
apparently  left  in  the  discretion  of  the  court ;  but  with  plain  inti- 
mations that  it  ought  not  to  be  refused,  unless  for  good  cause. 
Other  changes  in  the  course  of  chancery  proceedings  might  be 
mentioned ;  but  these  will  suffice  to  sitow  how  difficult  it  Is,  if  not 
impossible,  to  prepare  a  complete  system  of  the  law  of  evidence  in 
equity,  adapted  alike  to  all  the  States  in  the  Union,  An  approxi- 
mation to  this  result  is  all  that  the  author  can  hope  to  attain. 


DCBISo  the  compoeition  of  this  volame,  the  practice  and  course  of  proceeding  in 
the  High  Court  of  Chaucary  ia  GngUnd  bave  been  amended  nnd  materiallj  reformed, 
by  Stat.  15  ft  Ifl  Vict.  o.  S6  (Jaly  1,  1S52),  and  by  the  Ordera  made  l.y  tho  Lotd 
Chuicellor,  pannaut  to  the  provisions  of  that  statute  ;  some  account  of  the  leading 

trials  at  law  and  c»nse»  in  eqiuty  having  proved  is  not  one  of  equitable  jnrisdiction, 

been  tbolinheil,  renders  the  dutinction  m  but  is  a  ipwd  action  at  law,  the  C'ouit  can- 

small   value.    As  illnstrating  this  point,  cot  make  a  decree  for  the  legal  damafjes, 

howefver,  it  maj  ha  said  that  it  was  held  hut  must  allow  the  defendant  an  oppor- 

jn  Wbeelock  v.   Lee,  74  S.  Y.  196,  that  tunity  to  claim  a  jury  trial  on  the  legal 

where  a  plaiiitiff  bos  dnwn  bis  complaint  cause  of  aotion. 
ai  foi  an  equitable  csnae,  and  the  case  as 
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fMtaraa  of  which  will  not  b«  niiBowptabla  to  the  proieadon  in  the  tTnittd  Statn,  and 

is  therefore  subjoin  wi. 

The  practice  of  ungroaaiiig  bills  and  cUiniB  on  ptrchm^nt,  »nd  of  iswing  a  tabpaaa 
to  MppMr  and  suswsr,  is  slMliahed ;  imrteail  of  which  the  plaintiff  files  ■  prinhHl  bill 
or  claim,  and  serres  a  priutrd  copy  on  the  defendant.  Stat,  16  A  16  Vict,  c  Bfl, 
m  1-4.  Of  these  priated  hills  or  claims,  the  idaintiff  is  reqmred  to  deliver  to  the 
ilefeudant  or  hia  solicitor  such  a  number  as  he  may  hara  occoaion  for,  not  exceeding 
t«D,  nt  a  halfpenny  each  folio.     Id.  {  7.     Ordei*,  Aug.  7.  IS53.    OnL  S,  fl. 

The  cojiy  of  the  bill  or  claim  tiled  is  to  be  interleaved  ;  and  where  by  the  former 
pmctii-fl  sn  amendment  may  be  made,  without  a  new  engrossment,  it  may  now  be 
wade  by  irritteu  alterations  on  tbe  printed  bill  or  claim,  or  on  the  iaterlearea ;  an 
amended  copy  being  serrnl  aa  liefore.     Stat.  Su^  g  8.     Ord.  7,  B,  10, 

Every  bill  most  contain.  B9  concisely  as  may  be,  a  narrative  of  the  material  facta 
and  clKnmstances  on  which  the  plaiutilf  relies ;  divided  into  paragraphs  and  Dum- 
bered  conieciittvely  ;  each  paragraph  containing,  aa  nearly  aa  may  be,  a  distinct  Mat*- 
nient  or  allegation;  and  moat  pray  for  siiecilic  and  general  relief;  bat  most  not  contain 
interrogatories  to  the  defendant.  StaL  Sup.  B  10.  A  brief  form  for  a  bill,  pursnaDt 
to  this  section,  is  appended  to  the  new  Ordent.    Ord.  \i. 

If  the  plaintiff  reqtutea  an  answer  fmm  the  defendant,  be  is  t( 
in  the  Bei'ord  Office,  for  the  eiamioation  of  tiie  defendant  (serring  a  copy  o 
hia  solicitor),  within  the  time  limited  in  the  Orders.     Stat.  Sup.  {  IZ     Ord.  15-20. 

The  defendant's  answer  to  the  bill  may  contain  not  nnly  his  answera  to  the  plain- 
tiff's interrogatories,  Gleil  as  above,  but  any  other  statem^ts  be  may  b«  adviaed  to 
set  forth  by  way  of  defence;  to  tie  divided  into  paisgnphsand  numbered,  u  ia  required 
in  the  bill.  Stat  Sup.  }  H.  A  brief  form  of  snch  answer  is  also  appended  to  the 
Ordrrs.     Ord.  31, 

The  practice  of  excepting  to  bills,  anawera,  and  other  proceedings,  for  impertinence, 
is  abolished  ;  but  the  party  may  be  punished  in  costs,     Stat.  Sup.  {  17. 

The  court  may  order  the  defendant  to  produce,  under  oath,  such  docnmeuts  in  his 
possession  or  power  relating  to  mattern  in  qaestion  in  the  suit,  as  the  oourt  shall 
tliink  right ;  and  may  deal  with  them,  when  prodnced,  aa  may  appear  jost.  Stat. 
Sup.  I  )6. 

The  defendant,  after  answering  tbe  bill  or  claim,  if  an  answer  la  required,  may 
either  file  n  cross-bill  of  discovery,  or  may  examine  the  plaintiff  upon  interrogatoriea, 
filed  in  the  Kecord  Office,  and  having  a  concise  statement  prefixed  to  them  of  the 
subjects  on  which  a  discovery  is  sought;  which,  being  duly  aerred,  the  plaintiff'  ia 
bonnd  to  answer  in  like  manner  as  if  tbe  interrogatoriea  were  contained  in  a  bill  of 
discovery.  And  tbe  practice  of  the  court  in  regard  to  excepting  to  answera  for  in- 
sufficiency and  for  scandal,  is  to  apply  to  the  anawera  of  such  interrogatories ;  the 
court,  ill  determining  their  matei-ifllity  or  relevancy,  to  have  regard  to  the  bill,  and 
the  defendant's  answer,  if  any,  to  the  bill  or  to  interrogatories.     Stat.  Snp,  {19. 

Alt^r  answer,  if  an  answer  is  required,  or  otherwise,  at  any  time,  the  court,  npou 
application  of  the  defendant,  may  order  the  production  of  documents  by  the  plaintiff, 
in  like  manner  aa  above  stated  in  5  18.     Stat.  Sup  {  20. 

If  the  defendant  shall  not  have  been  required  to  answer,  and  shall  not  have 
answered  the  plaintiff's  hill,  he  shall  be  considered  to  have  traveraed  the  case  made  bjr 
tlie  bill.     Stat  Sup.  S  2S.     But  B  replication  is  etUI  to  he  died.     Ord.  28. 

The  old  mode  of  examining  wJtnflSHea  is  no  longer  to  be  observed,  except  in  cases 
where  it  may  be  specially  ordered  by  the  court,  as  varied  by  the  new  General  Orders, 
or  by  special  onler  in  any  particular  case.     Stat.  Sup.  J  28. 

The  plaintiff,  within  seven  days  after  a  suit  commenced  by  hill  is  at  issue,  nay 
give  notice  to  the  defendant  that  be  desires  that  the  evidence  in  the  caoae  ba  Ikkm 
orally,  or  upon  affidavit,  aa  the  caae  may  ba  ;  and  if  upon  affidavit  and  the  defendant 
■ball  not  within  fourteen  days  mora  giro  notice  to  the  plaintiff  that  be  deaina  tbe 
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BTidence  to  be  oral,  botb  puliea  nu^  verify  their  owe*  b;  kffldBvit  Btat  Bop.  |  29, 
Old.  31. 

When  a  ptrty  deairei  that  the  avidenoe  ihoald  ba  aildaced  orallj,  and  giVM  liolioa 
•a  aboTfl,  it  aliall  be  lo  taken  ;  proTidsd  that  where  the  deaira  proceada  from  t.  partj 
not  having  sofficieat  ioterent  in  the  mattei*  in  queation,  the  court  maf  wake  auch 
otdor  u  ihaU  be  juM.     Btat.  Snp.  {  30. 

WitneHiiea  to  be  ezamioed  orally,  aa  aboT*,  an  to  be  examined  bj  or  befoTC  one 
of  the  exsmineia  of  the  conrt,  or  by  one  aiiedtdly  appointed,  who  ia  to  be  funiiabed 
with  a  copy  of  the  bill  and  BQBirer.  Tba  eiamitiation  ia  to  be  in  preaenoe  ot  the 
parties,  thtir  connsel,  lolicitora,  or  tgenta  ;  the  aiaminatioo,  crosa^xamiaatioo,  and 
Ta.eza.Diination  to  be  conducted  aa  in  the  courta  of  common  law  in  regard  to  witnewet 
aboat  to  go  abroad,  and  not  to  ba  pniacnt  at  the  trial.  The  depoaitiona  are  to  ba 
lak«D  down  by  the  examiner  in  the  Torm  of  uanaUve,  and  not  ordioarily  tiy  qneation 
and  answer,  and  l«  be  aigned  by  the  witneea,  or  by  the  examiner  if  he  reCuaea.  But 
the  examiner  may  put  dom  any  particular  qneelJoD  and  answer,  if  he  aeea  special 
caone,  and  may  atate  any  apedal  matter  to  the  conrL  And  if  any  i|ueatinn  ia  otgectad 
to,  he  ia  to  note  tha  objection,  and  atale  hia  opinion  thereon  to  the  counael  or  party, 
and  refer  to  aoch  Matement  on  the  face  of  the  depoaition  ;  but  he  ha*  no  power  to 
decide  on  tbe  materiality  or  releTancy  of  any  queation  ;  but  that  aabject  i«  to  be  dealt 
with  in  coats  by  tha  conrt     Id.  |(  81,  82. 

Thongh  evidence  be  elected  to  be  taken  orally,  yet  affidarita  by  particolar  irltneaset, 
or  to  particular  facta,  may  be  uaed  by  consent  or  by  leare  of  the  court,  granted  nn 
notice.     Id.  J  36. 

Any  eettui  que  tnat  may  hare  a  decree  far  the  execution  of  the  trusta,  without 
serving  any  other  talui  que  inat.  Any  exenntor,  administrator,  or  trustee  may  hare 
a  dacree  agaitiat  any  one  tegatae,  next  of  kin,  <n  eatui  que  tr)M.  And  truateea.  In  all 
suits  concerning  the  trust  property,  shall  represent  the  peraous  beaericielly  interested 
therein.  But  in  all  such  cases,  except  the  last,  the  persons  heretofore  made  i«rties 
are  to  be  served  with  notice  of  tbe  decree,  with  liberty  to  attend  the  subsequent  pro- 
ceedings under  it,  and  may  apply  to  add  to  it ;  and  the  court  has  the  power  of  requiring 
parties  to  be  called  in.  Id.  %  42.  The  former  practice  of  setting  down  a  canse  merely 
i>n  tbe  objection  of  the  want  of  parties,  is  abolished.     Id.  j  13. 

If  a  peisou  interested  in  the  suit  dies,  and  has  no  legal  personal  representative,  the 
cottrt  may  proceed  withsnt  one,  or  may  appoint  some  person  to  represent  the  estate 
in  thst  snit ;  and  the  estate  shall  be  bound  thereby.     Id.  £  44. 

Ko  suit  is  to  be  dismissed  for  tui^oinder  of  partiee ;  but  tbe  decree  is  to  be  modi- 
fied, and  amendments  to  be  directed,  acconlijig  to  the  special  circumstances  of  the 
CSM.     Id.  C  4S. 

No  suit  ia  to  be  open  to  the  objection,  that  it  seeks  only  a  declaratory  order  or 
decree  ;  bnt  the  court  may  make  binding  declarations  of  right,  without  gi'auting  con- 
aequentJaJ  relieL     Id.  3  60. 

The  court  may  also  adjudicate  on  qneetiona  between  some  of  the  parties  intereated 
in  the  property  in  question,  without  making  tbe  other  persons,  interested  in  the  prop- 
arty,  partii-a  to  the  suit ;  or  may  refuse  to  do  so  at  its  discretion.     Id.  g  51. 

Upon  a  suit  becoming  abated  by  death,  niorroge,  or  otherwise,  or  defective  by 
any  change  of  interest  or  liability,  a  bill  of  revivor  or  supplemental  bill  is  no  longer 
neeesaary ;  but  the  proper  parties  may  be  called  in  by  an  order,  duly  served,  oper- 
ating to  the  sania  effect  aa  tbongh  •  bill  of  revivor  or  a  supplemental  bill  were  Hied. 
Id.  (62. 

New  beta  occurring  since  the  filing  of  a  bill  may  be  introduced  by  nay  of  amend- 
iwnt,  without  a  aupplemental  bill.  Id.  S  BS.  And  if  the  cause  is  not  in  auch  a 
state  as  to  allow  of  an  amendment  being  made  to  the  bill,  the  plnintilT  may  file  in 
the  clerk's  office  ^  statemsot  of  tha  new  bets  be  desires  to  pat  in  issue ;  to  which 
tbe  same  proceedings  shaU  be  bad  m  though  tbe  statement  were  embodied  in  a  an|B- 
pleoenlA]  bUL    Ord.  44. 
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TV  conrt  may,  bj  sp«cUl  orders,  direct  tbe  mode  in  which  anj  account  ahall  ba 
taken  or  vouched  ;  oud  may,  in  its  discretion,  direct  that  the  books  in  which  the 
accoiinta,  required  to  be  taken  in  auj  particular  c««e,  hava  been  kept,  aball  be  taken 
ts  prima  facie  evidence  of  the  truth  of  matters  therein  contained,  snbject  to  objeo- 
tiona  from  the  pnrties  infereatad,     Btat.  Sup.  S  61. 

Beal  estatf,  which  ia  the  mibject  of  suit,  may,  if  it  appear  expedient  to  the  court, 
for  the  purposes  of  the  suit,  be  Bold  under  an  interlocucory  order  of  the  court,  at  any 
time  after  the  institution  of  the  suit,  in  as  valid  a  manner  as  if  sold  nnder  a  decree 
or  a  decretal  onler  on  the  hearing  of  the  cause.     Id.  J  55. 

The  practice  of  cUrecting  ■  case  to  be  stated  for  the  opiaion  of  any  court  of  com- 
mon law  is  abolished;  and  the  Court. of  Chancery  ia  empowered  to  determine  all 
questions  of  law,  which  it  may  deem  necessary  to  decide,  previooa  to  tbe  decisioti  of 
the  equitulile  question  st  issue.  Id.  g  fll.  And  where,  nnder  the  former  practice, 
the  Court  of  Chancery  declined  to  grant  equitable  relief  nntil  the  parties  had  estab- 
lished their  legal  title  by  a  suit  st  law,  it  is  now  empowered  to  deteimine  tbe  legal 
title,  without  miuiring  the  parties  to  proceed  st  law.     Id.  J  62. 

The  Lord  Chancellor,  with  the  nssistsjice  of  other  judges  named,  b  required  to 
msJte  rules  and  orders  from  time  to  time,  to  carry  this  statute  into  effect ;  to  be 
forthwith  submitted  to  Parliament  and  if  not  disapproved  by  Parliament  within 
thirty-six  days  thereafter,  then  to  remain  of  force  as  Oeuanl  Orden  of  the  coorL 
Id.  SS  03.  SI- 


The  forms  of  the  bill,  interrogatories,  snd  answers,  set  forth  by  the  Lord  Chan- 
ceUor,  pursuant  to  the  abovs  statute,  are  as  folloirs ; — 

Form  of  Bill. 
In  Chsneery. 

John  Lee FlaintiC 

James  Styles  1 

and  \       Defendants. 

Ueniy  Jonea  ) 

Bill  of  ComptainL 

To  the  Bight  Honorable  Edward  Burtenshaw,  Baron  St.  Leonards,  of  SUngham, 

in  the  county  of  Sussex,  Lord  High  Chsncellor  of  Qreat  Hritain. 
Humbly  complaining,  showetb  unto  bis  Lordship,  John  Lee,  of  Bedford  Sqaare,  in 
the  county  of  Middlesex,  Esq.,  the  above-nsmed  plaintiJ,  as  follows :  — 

1.  Tbe  defendant,  James  Styles,  being  seised  in  fee-aimple  of  a  Aum  called  Black- 
sere,  in  the  parish  of  A,  in  the  county  of  B,  with  the  appurtenances,  did,  by  an 
indenture  ds^  the  llrst  of  May,  one  tbousstid  eight  hundred  and  fifty,  and  made 
lietween  the  defendant,  James  Styles,  of  the  one  part,  and  the  plaintiff  of  the  other 
part,  grant  and  convey  the  said  farm  with  tbe  appurtenances  unto,  and  to  the  nse  of, 
tlie  plaintilT,  hia  heirs  and  assigns,  subject  to  a  proviso  for  redemption  thereof,  id 
esse  the  defendant,  James  Styles,  his  heirs,  executors,  administratoii,  or  assigns, 
should  on  the  Erst  of  Hsy,  one  thousand  eight  hundred  snd  fitty-one,  pay  to  the 
plaintiff,  his  executors,  adniinistrstors,  or  assigns,  the  sum  of  five  thousand  pounds 
with  interest  thereon,  at  the  rate  of  five  pounds  per  centum  per  annum,  as  by  the 
said  indenture  will  appear, 

S.  The  whole  of  the  said  sum  of  five  thousand  polmds,  together  with  Intenat 
thereon  st  the  rate  aforosaid.  Is  now  due  to  the  plaintiff. 

3.  Tbe  defendant,  Henry  JoDes,  claims  to  have  some  charge  upon  the  farm  and 
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premises  eompriaed  in  the  said  indentnre  of  mortgage  of  the  1st  of  May,  ons  thon- 
nad  eight  hundred  and  fifty,  which  cbsige  ii  lubsequent  to  tbs  plaintiff's  eaid 
mortgage. 

4.  The  plaiDtiff  hts  fretjaentl;  applied  to  the  defeDd&nta,  James  Styles  and  Heniy 
Joaes,  and  required  them  either  to  pay  the  said  debt,  or  also  to  release  the  equity  irf' 
redemption  of  the  prenusea,  but  the;  have  refused  to  to  do. 

6.  The  defendants,  James  Styles  sad  Henry  Jones,  pretend  that  there  are  some 
other  mortgages,  chsjges,  or  inciunbtancea  affectii^  the  premitea^  but  they  refuse 
to  discover  the  particulars  thereof. 

6.  There  are  diven  Talnabla  oak,  elm,  and  other  timber,  and  timber-like  trees 
groving  and  standing  on  the  farm  and  lands  comprised  in  the  said  Indeutore  of 
mortgage  of  the  1st  of  Uay,  one  thoosand  ei^t  handred  and  fifty,  whiuh  trees  snd 
timber  are  a  material  part  of  the  plaintiflTs  said  security  ;  and  if  the  same  or  any  of 
them  were  felled  and  taken  away,  the  said  mortgaged  premisea  wonld  be  an  inaniB- 
cieut  aecurity  to  the  plaintiff  for  the  money  due  thereon. 

7,  The  derendaut,  James  Styles,  who  is  in  possession  of  the  said  farm,  hai  marked, 
for  felling,  a  Urge  quantity  of  the  said  oak  and  elm  trees  and  other  timber,  and  he 
has,  by  handbilla,  pnblished  on  the  Sd  December,  instant,  announced  the  eanie  for 
Btde,  and  he  threatens  and  intends  forthwith  to  cut  down  and  dispose  of  h  consider- 
able quantit;;  of  said  tiees  and  timber  on  the  said  larm. 

Prayer, 

The  plaintiff  prays  as  follows  r  — 

1.  That  an  account  may  be  taken  of  what  is  due  for  principal  and  interest  on 
the  said  mortgage. 

S.  That  the  defendants,  James  Styles  and  Henry  Jones,  may  be  decreed  to  pay 
to  the  plaintiff  the  amount  which  shall  be  so  found  dne,  together  with  his 
costs  of  his  suit,  by  a  short  day  to  be  appointed  for  that  pnrpose,  or,  in 
default  thereof,  that  the  defondaDta,  Jamee  Styles  and  Henry  Jones,  and 
all  persons  claiming  under  them,  may  be  absolutely  foteclosed  of  all  right 
and  equity  of  redemption  in  or  to  the  said  mortgaged  premises. 

3.  That  the  defendant,  James  Styles,  may  be  restrained  by  the  injunction  ot 

this  honorable  court  from  felling,  cutting,  or  disposing  of  any  of  the  timber 
or  timber-like  trees  now  standing  or  growing  in  or  npon  the  said  (arm  and 
premises  comprised  in  the  said  indenture  of  mortgage,  or  any  part  thereof. 

4.  That  the  plaintiff  may  have  such  further  or  other  relief  as  the  natoie  of  the 

case  may  require. 
Names  of  the  defendants. 

The  defendants  to  this  bill  of  complaint  are  ;  — 
James  Styles, 
Henry  Jones. 

T.  T. 
(Name  of  counsel.) 
Vote.  —This  bill  is  filed  by  Messrs.  A.  B.  and  C.  D,,  of  Lincoln's  Inn,  in  th» 
iXNUtty  of  Hiddlesei,  solicitors  for  the  aboTe-named  plaintiff. 

Farm  of  Inlenvgatoritt. 
lu  Chancery. 

John  Lee Plaintiff. 

James  Styles  \ 

and  > , Defecdanta. 

Henry  Jones  ) 
Interrogatories  for  the  examination  of  the  aboTe-named  defendants  in  answer  to  the 
plaintiff's  bill  of  complaint. 
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1.  Does  not  the  defenduit,  fiaaij  Jones,  ckim  to  bava  «ome  chugt  npoo  the  foita 
•nd  premisea  eoinprued  in  the  indectare  of  niorteoj^  of  the  itt  of  M&f ,  one  tbooMiid 
eight  huuHred  and  fifty,  in  the  plaintiQ^s  bill  mentioaed  t 

2.  What  ue  the  pajtiaalan  of  such  ohaige,  if  uif ;  the  date,  natiira,  and  abort 
effect  of  the  secmity,  and  what  i>  doe  theraon  I 

S.  Are  there  or  ia  there  anj  other  mortgages  or  mortgage,  chaiKce  or  charge,  incom- 
btaucei  or  incumbrance,  in  auy  and  what  maimer  alTeotiag  the  aforesaid  ^rauiiaet,  or 
an;  part  thereof  t 

4.  Set  forth  the  pniticulara  of  such  mortgages  or  mortgage,  ohargea  or  charge,  in- 
Bonibniictt  or  iacamhraiice  ;  the  date,  natnre,  and  abort  eOeot  of  the  security  ;  what 
U  now  due  thereon  ;  uid  who  ia  or  are  entitled  thwelo  resiieotivel;  ;  and  when  and 
by  whom,  and  in  what  manner,  ever;  such  mortgage^  charge,  or  incumbrance  waa 

The  defendant,  Jamee  Styles,  i»  required  to  anawer  all  these  interrogatoriea. 
The  defendant  Henry  Jones,  is  required  to  aoswai  the  intamtgaUtriea  Immberad 
lud% 

Y.  Y. 
(Name  of  covntsL) 


Form  qf  Attiwtr. 
a  Btyla«  ] 


In  ChaDcei7. 

John  Lee Fhintifll 


^ PeTendanta. 

Henry  Jonea.  J 

The  anawer  of  James  Styles,  one  of  the  aboTe-uamed  defendants  to  the  bill  of  com- 
plaint of  the  aboTe-nsmed  pla.iuti£ 
In  answer  to  the  said  bill,  I,  Janies  Styles,  say  as  follows  :  — 

1.  1  beliere  that  the  defendant,  Henry  Jonea,  doaa  claim  to  have  a  charge  npon 
the  farm  and  premisea  oompriaed  ia  the  indenture  of  mortgage  of  the  lat  ot  May,  one 
thousand  eight  hundred  and  fifty,  in  the  plaintiff's  hill  mentioned. 

S,  Such  charge  was  credited  by  an  indenture  dated  the  1st  of  November,  one  thousand 
eight  handmd  and  fifty,  made  between  myaelT  on  the  one  part,  and  the  said  defendant, 
Henry  Jones,  of  tlie  other  part,  whereby  I  granted  and  conveyed  the  said  farm  and 
premises,  subject  to  the  mortgage  made  by  the  said  indenture  of  the  lit  of  He;,  on^ 
thousand  eight  hundred  and  lifty,  unto  the  defendant,  Henry  Jones,  for  securing  the 
sum  of  two  thousand  pounds  and  interest  at  the  rate  of  five  pounds  per  centum  per 
annum  ;  and  the  amount  due  thereon  is  the  said  suni  of  two  thoDssnd  pounds,  with 
interest  thereon,  from  the  date  of  such  mortgage. 

S.  To  the  best  of  my  knowledge,  remembrance,  and  belief,  there  is  not  an;  other, 
mortgage,  charge,  or  incumbrance  affecting  the  aforesaid  premises, 

(Ham*  of  connwl.) 

Proceedings  by  claitn,  instead  of  by  bill,  were  r^nlated  \rj  the  Orders  of  April  22, 
1S50,  wMch  permitted  the  following  parties  to  ptinnie  this  brief  method  of  relief  :  — 

1.  A  creditor,  seeking  payment  out  of  the  personal  estate  of  his  deceased  debtor, 

2.  A  Ic^tee,  seeking  piqrment  of  his  legacy  out  of  the  personal  estate  of  the 
testator. 

S,  A  reaidDary  legatee,  seeking  an  account  of  the  reddn^  and  payment  or  appro- 
priation of  his  share. 

4.  Any  person  entitled  to  a  distribatlTe  share  of  sn  inteatata's  peraonal  eatate,  and 
seeking  on  account  and  payment. 
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6.  An  ezecntor  or  admmiftnitoT,  steklng  to  h*Te  the  penonal  ettete  ftdministered 
under  the  directions  of  the  court. 

6.  A  legal  or  equitable  mortgage,  or  person  entitled  to  a  lien  u  aecmity  tor  a  debt, 
seeking  foreclosure  or  aale,  or  othenride  to  enforce  his  aecuritj. 

7.  A  person  entitled  and  seeking  to  redeem  such  mortgage  or  lien. 

8.  A  peiBoa  entitled  to  and  seeking  the  speciEo  iierfonoBnce  of  an  agteement  for  the 
mIb  or  purvhaae  of  anj  property. 

9.  A  person  entitled  to  and  seeking  an  account  of  the  transacdons  of  a  partnership 
which  is  dissolved  or  has  expired. 

10.  A  petsou  entitled  toan  eqailEble  estate  or  inteiet^  seeking  to  oaa  the  name  of 
his  truBtee  in  a  suit  at  tair,  for  hia  own  benefit. 

11.  A  person  entitled  to  have  a  new  trustee  appointed,  in  a  case  where  the  iDStm- 
ment  oreating  the  trust  contains  no  power  for  that  purpose,  or  the  power  cannot  be 
axeidsed,  uid  seeking  to  liare  «  new  tmslee  appointed. 

In  other  cases,  parties  inay  proeecate  by  claim,  on  special  leave  of  the  cooit,  upon 
the  AC  paiit  application  of  the  person  seeking  equitable  relief. 

Tliese  claims  are  subject  to  tlie  Osneral  Orders  and  practice  of  the  coort,  in  the 
•ama  mooner  as  proceedings  by  bill,  so  &r  «s  the  rviles  may  apply. 

Forms  are  set  forth,  in  the  schedules  annexed  to  these  Ordets,  for  the  pnisoit  of 
these  remedies  by  claim  ;  of  which  the  following  claim  for  spedflc  peifonntnce  of  an 
agreement  may  serve  as  a  epeeiinen  :  — 

In  Chancery 

EMween  A.  B.,  Plsintiff. 

C.  D.,  Defeudant. 

The  claim  of  A.  B.,  of.  ,  the  aboTe-named  plaintiff.     The  sajd  A.  B.  ststes, 

that  by  an  agreement  dated  the day  of ,  and  signed  by  the  sbofe.namBd 

defendant,  C.  D.,  he,  the  said  C  D.,  oontnct«d  to  buy  of  him  [or  "to  sell  to  him"] 
certain  freehold  property  [or  "copyhold,"  "leasehold,"  or  othtr  property  at  Ihe  cata 

may  bt\,  therein  described  or  referred  to,  for  the  som  of pounds  ;  and  that  be 

has  made  or  eaosed  to  b«  made  «n  sppUoation  to  the  said  C  D.,  specifically  to  perform 
tlu  said  agreement  on  his  part,  but  that  he  has  not  done  so,  and  the  ssid  A.  B.  therefore 
claims  to  ba  entitled  to  a  specific  performance  of  the  said  agreement,  and  to  have  hia 
coats  of  this  suit ;  and  for  that  purpose  to  have  all  proper  directions  given.  And  ha 
hereby  offers  ipeeiBoally  to  perfonn  the  same  on  his  part,  [See  1  9eton  Dec  (Eng.  ed. 
1802),  »-13,  and  Dauiell's  Cban.  Piact  (3d  Am.  ed. ),  end  of  voL  ui.,  for  the  modili- 
cations  made  by  Oeneral  Orders  of  Gth  Feb.,  18S1,  of  the  course  of  proceeding  pre- 
scribed by  the  IC  k,  IS  7ict  c  SS,'as  to  the  mode  of  examining  witnassea  and  taking 
evjdanee,  and  the  piaotice  relating  thonto.] 


ovGoo<^lc 


LAW  OF  ETIDEKCE  IN  EQCITT.  |'PABT  VI. 


CHAPTER  n. 

OF  THE  SOmtCES,  HEAN3,   AND   INSTBUHENTS  OF  EVIDENCE. 

§  268.  Bnameration.  The  SomiCES  OF  EVIDENCE  in  equity  are 
principally  four :  namely,  first,  the  intelligence  of  the  court,  or 
the  notice  which  it  judicially  takes  oi  certain  things,  and  the  thingt 
which  it  presumes;  secondly,  the  admissions  of  the  parties,  con- 
tained in  tlieir  pleadir^t  and  c^reements ;  thirdly,  documents; 
and,  fourthly,  the  testimony  of  witnesses. 

§  269.  1.  ThlngH  jndloiaUy  taken  notioe  of  and  prMiuned.  The 
first  of  these,  namely,  things  jddicullt  taken  notice  of,  has 
already  been  briefly  treated  in  a  preceding  volume.'  The  principle 
on  which  auch  notice  is  taken,  is  the  universal  notoriety  of  the 
facts  in  question.  These  are  sometimes  distributed  into  two 
classes,  composed  of  those  things  of  which  the  court  suo  mota 
takes  notice,  and  those  of  which  it  does  not  suo  motu  take  notice, 
but  expects  its  attention  to  be  directed  to  them  by  the  parties  ;  in 
which  latter  class  are  enumerated  those  local  and  personal  etat> 
utes,  in  which  it  is  enacted,  that  they  ehall  be  judicially  taken 
notice  of  without  being  specially  pleaded ;  journals  of  the  two 
houses  of  the  legislature,  public  proclamations,  public  records,  &c 
But  this  distinction  is  of  little  or  no  practical  importance ;  since, 
in  the  progress  of  every  trial,  the  attention  of  the  court  is  always 
called  alike  to  all  matters  within  its  cognizance,  which  the  parties 
or  their  counsel  deem  material  to  their  respective  interests,  to 
whichsoever  of  those  two  classes  they  may  seem  to  belong ;  and 
whenever  a  document  or  writing  is  required  to  aid  the  recollection 
of  the  court,  it  is  generally  provided  beforehand  for  the  occasion. 
It  is,  for  example,  wholly  immat«nal,  in  the  final  result,  whether 
the  facts  of  public  and  general  history  and  their  dates  are  recog- 
nized by  the  court  suapte  sponte,  the  books  and  chronicles  or 
almanacs  being  used  merely  to  aid  the  memory ;  or  whether  they 
will  remain  unnoticed  until  suggested  by  the  parties  and  verified 

1  AtUe,  voL  L  0.  ^  per  tot. 
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by  the  books ;  or  whether  the  books  themselres  are  adduced  by 
the  parties  and  admitted  by  the  court  as  instruments  of  evidence, 
in  the  nature  of  public  documents ;  the  process  and  the  result 
being  in  each  case  the  aame.^  Neither  ia  it  possible  to  distinguish 
a  priori,  between  those  subjects  of  science  which  are  in  fact  of 
such  notoriety  as  entitles  them  to  be  judicially  recognized,  and 
those  which  are  not ;  nor  between  those  things  which  ought  to  be 
generally  known,  and  those,  the  knowledge  of  which  is  not  of 
general  obligation ;  since  each  particular  case  must  be  decided  by 
the  judge  as  it  occurs,  and  he  con  have  no  other  standard  than  the 
measure  of  his  own  information  or  learning,  —  a  standard  subject 
to  variations  as  numerous  as  the  individuals  by  whom  it  is  to  be 
applied.  This  standard  also  must  be  liable  to  constant  changes 
with  the  advancement  and  gradual  diffusion  of  science ;  many 
things  which  formerly  were  occult,  and  to  be  proved  by  experts, 
as,  for  example,  many  facts  in  chemistry,  and  the  like,  being  now, 
in  the  same  places,  matters  of  common  learning  in  the  public 
schools.  The  same  may,  in  some  degree,  be  said  of  every  branch 
of  physical  science,  of  geographical  knowledge,  and  of  the  religion 
and  customs  of  foreign  nations.  A  different  application  of  the 
rule  may  also  be  requisite  in  different  parts  of  the  same  country 
or  government,  as,  for  example,  Maine  and  California,  or  England 
and  Australia,  or  India. 

§  270.  Sam*  anbjsot  In  regard  to  the  mearu  or  inntramentt  to 
which  retort  i»  uattalltf  had  by  the  court  for  the  more  accurate  recol- 
lection of  matters  of  general  notoriety,  it  may  be  observed,  that  the 
preamble  of  a  public  statute  will  ordinarily  bo  sufficient  for  the 
knowledge  of  any  general  fact  it  recites,^  any  communication  from 
the  Secretary  of  State  will  suffice,  as  to  the  precise  state  of  our 
relations  with  a  foreign  govermnent ;  ^  the  government  Gazette, 
for  the  dates  of  public  events,  such  as  proclamations  of  war  or 
peace,  signature  of  treaties,  terms  of  capitulations,  and  the  Uke  ;  * 
the  diplomatic  communications  of  our  ministers  abroad,  for  the 
relations  of  foreign  governments  to  each  other  ;^  and,  generally, 
public  documents  for  the  public  facta  they  conttdn.' 

1  JtOe,  Tol.  i.  g  «7,  ' 

*  Doct  ft  St.  B.  2,  c.  SS ;  1  Inrt.l9&/  Bex  v.  Sutton,  4H.  AS.  512. 
>  Taj'lor  V.  Barcia;,  2  Sim.  220.     And  *ee  anU,  vol  L  %%  6,  490,  1»I. 

*  AnU,  vol.  i.  {  492. 

*  ThalluBon  v.  Coeling,  i  £sp.  2SS. 

*  Antt,  ToL  i.  M  a,  1»0,  «B1. 
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§  271.  Soma  BabjBot.  In  taking  notice  of  the  eommon  and 
ttnioritten  law  or  customs  of  the  country,  reaort  is  had  to  the 
reported  judgments  of  the  courts,  and  to  the  greak  text-books, 
such  as  the  writings  of  Bracton,  Lord  Coke,  Lord  Hale,  Sir 
Michael  Foster,  Fitzherbert,  aud  others.  There  is.  however,  a 
diversity  in  tlie  degrees  of  credit  given  to  books  of  repoits  and 
to  the  jadgmenta  themselves,'  arising  from  the  character  of  the 
reporter,  and  of  the  court.^  (a)  The  judgments  of  courts  of  appel- 
late and  ultimate  jurisdiction  are  regarded  as  liinding  by  those 
courts  whose  decisions  they  are  authorized  to  revise  and  reverse. 
And  judges,  sitting  at  NtMt  Priua,  will  not  overrule  or  disregard 
the  decisions  in  bana  of  their  own  courts.  But  the  decisions  o£ 
other  courts  of  co-ordinate  rank  and  authority,  and  the  decisions 
of  the  courts  of  other  States,  are  not  generally  regarded  as  of 
buiding  force,  or  as  conclusive  evidence  of  the  common  law ;  but 
are  read  and  respected  according  to  the  estimation  in  which  the 
tribunals  are  held. 

§  272.  PrMumpttona.  The  subject  of  preaumptiona  having  been 
treated  in  a  previous  volume,'  what  is  there  stated  needs  no  repe- 
tition here.  Wherever  the  entire  case  is  heard  and  decided  by 
the  judge  or  chancellor,  without  a  jury,  all  inferences  which  jurors 
might  draw,  and  all  things  which  they  may  lawfully  presume,  will 
be  drawn  and  presumed  by  the  court. 

§  273.  2.  AdmlMlons.  In  tlie  teeond  place,  as  to  admissions 
HADE  BT  THE  PARTIES.  Thcsc  are  either  in  the  hiJl,  or  in  the 
antwer,  or  in  some  special  agreement,  made  in  the  cause,  for  the 
purpose  of  dispensing  with  other  proof.  And  statements  in 
the  bill  may  sometimes  be  used  against  the  plaintiff,  and  at 
others,  in  hie  favor. 

§  274.  Original  bill.  An  obioinal  bill,  praying  relief,  is  so 
framed  as  to  set  forth  the  rights  of  the  pleintiff ;  the  manner  in 
which  he  ia  injured ;  the  person  by  whom  it  is  done ;  the  material 
circumstances  of  the  time,  place,  manner,  and  other  incidents ; 
and  the  particular  relief  he  seeks  from  the  court.*    It  consists  of 

1  8«e,  on  the  eatjmstion  of  anthoritiea.  Ram  on  Legal  Judgment,  c  18,  per  tot. 
■  AnU,  ToL  i.  c.  i,  SS  11-48. 
*  Story,  Eq.  PI.  g  28. 

(a)  Seo  also  Hr.  Wallace's  work,  "The  Merits"  (3d  ed.  ISSS).  See  alio  Bishop, 
Deportera  Chronologically  Airaiijed;  iritb  First  Book  of  Ihg  Law,  g  SSO  ;  Boavkra 
Occaraonal  Semarka  upon  th«ir  EespectiTe    Iaw  DictioDai;,  "  lUpcnta." 
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several  parts,  the  principal  of  which  is  termed  the  prtmitet,  or 
ttating  part,  and  contains  a  full  and  accurate  narrative  of  the 
facts  and  circumstances  of  tlie  plaintiff's  case,  upon  which  the 
ultimate  decree  ia  founded.  Ordinarily,  tiie  bill  is  drawn  hy  the 
solicitor,  upon  the  general  instructions  given  by  his  client,  and  is 
signed  by  the  solicitor  only  ;  and  hence  it  has  been  regarded  as 
the  mere  statement  of  counsel,  frequently  fictitious,  and  hypothet- 
ically  constructed,  in  order  to  extract  a  more  complete  answer 
from  the  defendant.  On  this  ground  it  has  been  laid  down  as  a 
rule  in  England,  that,  "■  generally  speaking,  a  bill  in  chancery 
cannot  be  received  as  evidence  in  a  court  of  law,  to  prove  any 
facts  either  alleged  or  denied  in  such  bill ; "  though  the  rule  is 
admitted  to  bo  subject  to  some  exceptions.^  But  as  this  rule  is 
avowedly  founded  on  the  assumption,  that  the  statements  in  the 
bill  are,  in  most  cases  at  least,  partially  false,  but  permitted  for 
tlie  sake  of  eliciting  truth,  or  are  made  upon  misinformation,  and 
to  be  afterwards  corrected  by  amendment  upon  better  knowledge, 
it  is  plain  that  the  rule  ought  to  be  restricted  to  cases  falling 
within  the  principle  on  whfch  it  is  founded ;  namely,  to  allegations 
of  facts  not  lying  within  the  peculiar  knowledge  of  the  counsel. 
But  in  England,  since  the  adoption  of  tins  rule,  and  in  the  United 
Ptates  for  a  longer  period,  the  use  of  fictions  in  pleading  has  been 
pointedly  reprobated,  and  much  effort  has  been  employed,  both  by 
courts  and  legislatures,  to  obtain  a  simple  statement  of  the  truth, 
in  all  legal  proceedings ;  and  the  success  which  has  crowned  these 
endeavors  has  materially  weakened  the  reason  of  the  rule,  so  far 
as  it  regards  facts  in  the  knowledge  of  the  party  alone,  and  not  of 
his  counsel.  But  however  this  may  be,  it  ia  to  be  observed,  that 
in  some  of  the  United  States  bills  are  usually  signed  by  the  party, 
as  well  as  by  counsel ;  that  some  of  the  facte  are  ordinarily  within 
the  peculiar  knowledge  of  the  counsel,  and  not  of  the  party ;  and 

1  See  the  answer  of  the  judges,  in  the  B^nbnry  Peerage  Casp,  2  Selw.  N.  P.  74*. 
Mr.  Pbillipn,  in  the  earlier  editions  of  hia  work  on  EvidBnue,  sUtus  the  rale  aa  well 
settled,  without  (jualilieatioii ;  but  in  the  latest  edition,  after  observing  tliat  tlie  anlhor- 
ities  are  contradictory  upon  thia  eubjeot,  he  only  remark*,  that  "it  seems  to  be  the 
mont  prevalent  opinion  "  that  a  bill  in  chancery  cannot  be  nsed  at  law  as  the  admission 
of  the  plaintiff.  2  Phil.  Et.  2S  (Sth  ed.}.  Mr.  Jnadce  BuUer  held  it  admissible  in  all 
cases  where  there  had  been  proceedinge  ujion  the  bill.  Bull.  N.  P.  235.  But  in  sev- 
nal  American  cnaes,  it  has  been  rejected,  in  trials  at  law,  on  the  ground  that  many  of 
the  facta  itated  were  merely  the  suggestions  of  counsel.  Sev  Owens  v.  Dawson, 
1  Watts,  146;  Bees  b.  Lawless,  4  Litt.  218;  Belden  n.  Dsvies,  2  Hall  (y.  V.),  414.  If 
tin  bill  has  been  sworn  to,  it  is  conceded  to  be  ndininnible,  See  Rankin  n.  MaxweU, 
S  A.  K.  Hanh.  188 ;  CMpoiu  a.  Thompaon,  Walk.  Ch.  40S. 
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that,  in  certain  cases,  either  the  bill  itself  is  sworn  to,  or  it  is 
accompanied  by  an  affidavit,  stating  the  material  facta.  Such  is 
the  case  in  some  bills  of  discovery,  bills  to  obtain  the  benefit  of 
lost  instruments,  and  some  others.  Now,  in  all  these  and  the  like 
cases,  it  ia  not  easy  to  perceive  why  the  statements  in  the  hill, 
considerately  made,  of  facts  known  to  tlie  persons  making  them, 
should  not  be  received  elsewhere,  against  the  party,  as  evidence  of 
his  admissions  of  the  facts  so  stated.^    Where  the  statement 

1  In  lard  Trimlestown  r.  Eemmis,  9  CI.  ft  Fin.  7*9,  777,  779,  780,  wliich  wu  a 
writ  of  error  on  n  judgment,  in  ejentmeiit,  tlie  defendant  pnt  in  evidence  b  deed  of  com- 
{iromise  between  tliB  widow  of  the  plaiutLtTs  an<»;stor  and  tbe  lessor  of  the  plaintilf, 
shavring  thnir  dealiiiKa  with  the  pn)]>ei-ty  in  question  ;  and  Uieu  ofTered  in  evidence  a 
bill  ia  cbaiicery,  filed  by  the  admiuistrator  of  tlie  same  anceator  a^nst  the  same  Icaaur, 
aa  his  agent,  and  the  aecree  thereon,  to  explain  one  of  tbc  items  of  account,  in  the 
scbedulc  referred  to  in  tliat  deed  of  coniiiromibe  ;  and  for  this  puriiose  the  bill  vcas  held 
admEsaiblu.  Th«  plaintiff  also  offered  iu  evidence,  by  way  of  reply,  a  bill  in  chanceiy 
filed  against  one  of  bis  aucestora,  Tespecting  the  same  pietoises,  and  the  answer  of  his 
ancestor,  stating  what  he  bad  beard  bis  grani) mother,  who  waa  a  jointKsa  in  poases- 
sion  of  part  of  the  landn,  say,  In  regard  to  ner  refusing  to  join  her  son  in  any  alicDatioD 
of  the  estate.  This  evidence  was  held  rightly  rejmted,  aa  (leing  hearsay ;  though  it 
naa  conceded  that,  had  it  been  the  declaration  of  a  parly  in  posaeSEiioQ  of  tlie  estate, 
and  made  njninrf  his  own  interest,  it  might  have  been  received. 

In  the  subse^inent  case  of  Botlean  v.  Rntlin,  2  Excb.  665  (18JS),  which  was  assamp- 
ait  for  nse  and  occupation,  the  defence  was,  that  the  dcfendsjit  hail  occupied  uudei  an 
agreement  to  purchase.  Tbough  he  had  given  notice  to  the  plaintiff  to  produee  tbi* 
ogreemant,  he  did  not  call  for  it,  but  in  proof  of  it  he  put  in  a  bill  and  other  proceed- 
ings in  a  suit  in  chancery  brought  by  the  plaintiff  against  him,  for  not  iierforming  that 
agreemsnt,  and  stating  it^  tei-ma.  This  was  objected  to,  but  was  admitted  by  Ld. 
Denman,  aa  some  evidence  of  the  contract,  reserving  the  point.  On  a  motion  for  a  new 
trial  for  this  cause,  after  a  Cull  consideration  of  the  subject,  the  evidence  was  held  inad- 
missible, upon  grounds  stated  by  Pnrke,  B.,  as  follows  :  — 

"It  ia  certain  that  a  bill  in  chancery  ia  no  evidence  against  the  party  in  whose 
name  it  is  filed,  unless  his  privity  to  it  is  shown.  That  was  decided  in  Woollet  v. 
Roberts  (1  Cb.  Ca.  61),  though  no  such  decision  was  wanted.  The  proceedinga  on 
iuch  a  bill,  after  answer,  tend  to  diminish  the  presumption  that  it  might  have  been 
filed  by  a  stranger,  and  appear  to  have  been  held  sufficient  to  establish  the  privitv  of 
the  party  in  whose  name  it  was  filed.  Snow  d.  Lord  Crawley  v.  Pbiltija  (1  fSid.  220). 
When  that  privity  is  established,  tliere  is  no  doubt  that  the  bill  is  admissible  to  show 
the  fact  that  such  a  suit  was  instituted,  and  what  the  subject  of  it  was  ;  but  the  ques- 
tion is,  whether  the  statementa  in  it  are  any  evidence  against  the  plaintiff  of  their  truth, 
on  the  footing  of  an  admission.  Upon  this  point  the  authorities  are  conflittina;.  In 
the  cose  referred  to  in  Siderfin,  it  would  seem  that  the  bill,  which  was  filed  by  lbs 
defeiidanC  to  be  relieved  from  a  bond  as  simoniacal,  was  used  against  him  to  prove  that 
he  wua  sinioniacally  presented  ;  but  it  does  not  very  distinctly  so  appear.  In  Buller'a 
NiHl  Prins  (p.  236),  a  bill  in  chanceiy  is  said  to  be  '  evidence  against  tbe  complainant,  for 
the  allegations  of  every  man's  bill  shall  be  supjiosed  to  be  true  ;  and  therefore  it 
amounts  to  a  confession  and  admission  of  the  truth  of  any  fact ;  and  if  the  counst-l 
have  mingled  in  it  any  fact  that  is  not  true,  the  party  may  have  his  action.'  And, 
after  referring  to  the  conflicting  authority  in  Fitzglbbon,  196,  the  author  of  that  trea- 
tise on  the  law  of  Xist  Prins  lays  It  down  as  a  clear  proposition,  that  where  the  niatter 
li  stated  by  the  bill  aa  a  fact  on  which  the  plaintiff  foiinda  his  claim  for  relief,  it  wUl 
■be  admitted  in  eridence,  and  will  amount  to  proof  of  a  confesaion.  These  are  the  au- 
thorities in  favor  of  the  defendant.  The  recent  case  of  Loid  Trinilestown  v.  Eemmia 
(9  C.  &  F.  749),  which  was  also  mentioned,  ia  not  one  in  his  favor,  for  the  bill 


there  admitted  to  show  what  the  subject  of  the  suit  was  and  to  eiplain  a  subaeijaFut 
Bgrvemeiit  for  a  settlemeDt  between  the  nsrties.  On  the  other  hand,  in  the  above- 
mentioued  can  of  Lord  Ferren  t>.  Sliirley  (Fitz.  IBS),  a  1x11  prefencd  by  the  defeodaot. 
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has  been  awom  to,  it  conBtitntee  a  clear  exception  to  the  rule ; 
and  in  either  case  it  ia  ordinarily  not  conclusive,  but  open  to 
explanation.^ 

■tadiig  the  pxLitenoe  of  a  deed  it  that  time,  ma  objected  to  aa  proor  of  tliat  fact,  on 
tbe  ground  that  it  was  no  more  than  the  BiiniiuHi  of  couDsel  Tor  tho  better  dUcorery  of 
the  titif  ;  and  tho  court  vould  not  suffer  it  to  he  rmd.  And  Lord  Eenyou,  in  Doe  d. 
Bowerman  v.  Syboum  (7  T.  R.  2),  where  the  distinction  waa  insist«d  upon  between 
Gurta  atated  by  way  of  iudureniBDt,  and  those  whereon  the  jilBiDtfff  founds  hie  claim  for 
l-elief,  rejected  that  distinction,  and  pronounced  his  JQdgment,  in  which  the  court 
(Kqnieseed,  that  a  bill  in  chancery  ia  never  admitted  further  than  to  show  that  such  a 
bill  did  exist,  Hucl  that  certain  facts  were  in  issue  between  the  [wrtiea,  in  order  to  let  in 
the  answer  or  dejrasitions.  And  it  appears  that  in  Taylor  v.  Cole  (7  T.  R.  S,  n.)hiaLaTd- 
ahip  held  the  samt:  doctrine  ;  with  the  exception,  that  a  bill  iu  chonccrj  by  an  ances- 
tor was  evidence  to  prove  a  family  pedigree  stated  therein,  in  the  same  manner  as  an 
inscription  on  a  tombatooe,  or  an  entry  in  a  Bible.     Thin  exception  also  was  disallowed 

"     .         -  - -  .        .g  j^m 

fthe 

,., -     , -  w. jf^^^^^^.^,   *.,«j,   .««,|.      The  iiidffeq  n 

iDoosly  held,  that  a  bill  in  equity  was  no  proof  of  the  facts  therein  a! 
laration  reapecting  pedigree ;  that  it  made  no  distinction  that  the 
Telief.     Anil,  in  answer  to  die  question  whether  an;  bill  in  chancery  ct 
.-_!..     ..- ,         !..  ..  ......  p^  ^jjy  hc'at  either  all  wee 

.,  generally  speaking,  a  bill  in  i^hancet^ 


laration  reapecting  pedigree;  that  it  made  no  distinction  that  the  bill  was  filed  for 
Telief.     Anil,  in  answer  to  die  question  whether  an;  bill  in  chancery  can  erer  be  re- 
ceived as  evidence  in  the  court  of  lam,  to  prove  any  facta  either  alleged  o: 
-     -'    ■        ■  ion  that,  j  "  '"  ^■''   ' 


role,  the  judges  could  not  undertake  to  say.  In  the  case  of  Blecicalfe  c.  Medcalfe,  (1 
Atk.  63),  Lord  Chancellor  Hardwicke  held,  that  the  rule  of  evidence  at  law  was,  that  a 
bill  in  chancery  ought  not  to  be  n'ceired  in  evidence,  for  it  is  taken  to  be  the  surafes- 
tion  of  coiiusel  only  ;  but  in  the  Couit  of  Chancery  it  had  been  often  allowed,  nndtha 
bill  wan  read.  This  cliatinction  was  afterwards  repudiated  in  the  case  of  Kilbee  e. 
Sneyd  (2  Moltoy,  SOS),  b^  Lord  Chancellor  Hart.  When  the  defendant's  coiinael 
offered  to  read  part  of  the  bill,  aa  proof  of  certain  facta  on  which  he  rested  part  of  hia 
defence,  the  Lord  Chancellor  said,  the  court  never  read  a  bill  aa  cvidertn  ofthe  plaintifl's 
knowledge  of  a  fact.  '  It  is  mere  pleader's  matter  ;  the  statements  of  a  bill  are  no 
more  than  the  flourishes  of  the  draughtsman;'  and  that  no  decree  was  ever  founded  on 
the  allegations  of  a  plaintiff's  bill  as  evidence  of  facts;  and  he  farther  said,  that  the 
atatements  of  a  bill  are  not  evidence,  and  the  repiatrar  conld  not  enter  any  part  of  it 
on  his  notes  as  read.  In  this  state  of  the  authorities  directly  bearing  upon  this  ques- 
tion, there  can  be  no  doubt  that  the  weight  of  them  ia  against  the  reception  of  a  hill  iu 
equity  as  au  admission  of  the  truth  of  any  of  the  alleged  facts..  But  it  waa  argued  that 
thar«  are  many  more  n«ent  authorities  indirectly  bearing  npon  this  question,  which 
kHbrd  a  strong  analogy  in  favor  of  the  reception  of  a  bill  m  eijuily  as  evidence  tn  the 
nature  or  a  confession.  These  are  the  coses  of  Brickell  D.  Hulae  (7  A.  &.  K.  464)  and 
Gardner  d.  Moult  (IU  A.  &  E.  164).  In  the  first  of  these,  a  part;  using  an  affidavit  on 
a  motion,  in  the  second,  by  sending  another  to  state  a  particular  fai:t,  was  hrld  to 
make  the  affidavit  and  statement,  respectively,  evidence  against  himself.  These  cases 
do  not  fall  undsr  the  description  of  pleadings  by  parties:  tbey  are  rather  instances  of 
admisaion  by  conduct,  and  are  analogous  to  those  in  which  the  declarations  of  third 
persona  are  mode  evideoce  by  the  eijiresa  reference  of  the  party  to  tliem  as  being  true. 
Thia  is  the  explonation  very  rightly  given  in  Mr.  Taylor's  recent  Treatise  on  Evidence. 
tu  the  first  of  the  above-mentioned  cases  it  may  be  presumed  that  the  defendant  pre- 
pared the  affidavit,  which  he  afterwards  exhibited  as  true;  at  all  events,  that  he  eihib- 
itad  it /or  IhtpurpOM  of  proving  n  eerlainfaet.  In  the  second,  it  must  be  taken  that 
he  lent  the  servant  to  prove  a  paHiealar  iut  of  iajtlcrupiey ;  for,  if  he  aent  htm  to  be 
exuDtned  as  a  witness,  and  to  give  evidence  generally  as  to  any  act  to  which  the  com- 
miarioner  might  examine  him,  there  could  be  no  reason  for  holding  that  hia  answen 
would  he  evidiance  against  the  party,  an;  more  thao  there  ivould  be  for  receiving  Uie 


iBMmU.voLl  S!2Ii^»l. 
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§  275.  Bill  •Tldano* for  Oafesduit.  In  courtsof  eqiuty,tioTeTeT, 
the  bill  may  he  read  at  evidence  for  the  defendant,  of  any  of  tiie 
matters  therein  directly  and  positively  averred.^  For  it  ifl  a  part 
of  that  record  upon  the  whole  of  which  the  decree  is  to  be  made'; 
and  whether  the  allegations  be  true  or  not,  is  immaterial,  they 
being  put  forth  as  true,  and  of  the  nature  of  judicial  admissions, 

erlJeni^e  of  a  witne«a  eiuntn«d  b;  a  party  in  an  otdinaiy  trial  at  law,  aa  an  implied 
admi^ian  by  him,  which,  it  is  concedtid,  can  never  be  done.  (3e«  Lord  Deniniiii'g 
juitgmpnt  in  k>th  the  casea  laat  cited.)  The  caae  of  Cole  t>.  Hnill;  {11  A.  &  £.  807) 
was  also  refuiTBd  to  la  an  atitbority.  Fivm  Ciie  ihort  report  of  tliat  caso,  it  is  not  clear 
on  what  ground  the  BTidencs  wa*  received.  It  would  aeem  that  it  was  reaeived  as  the 
deposition  of  a  nitnesa  on  a  prior  inquiry,  between  the  aame  intrties,  on  tlie  aame  qae«* 
tion.  It  could  not  be  on  the  gronnd  that  the  MatemanC  waa  evidenue  asHinst  Ilie  paitj, 
limply  because  the  witneim  waa  produced  by  him,  as  the  contrary  was  laid  down  in  the 
two  caspB  of  Brickell  e.  Hulee  and  Gardner  v.  Moult,  which  were  referred  to.  The** 
authorities,  therefore,  aSbrd  no  reason  for  doubting  tlie  propriety  of  the  decieiona  abara 
referred  to  as  to  bitia  in  equity.  It  would  seem  that  those,  as  well  as  plpadinga  at  com- 
moQ  law,  are  not  to  be  treated  aa  positive  allegatioos  of  the  truth  of  the  facts  therein, 
for  all  purposes,  but  only  as  statements  of  the  case  of  the  party,  to  he  adinitted  or  de- 
nied by  the  opposite  siile,  and  if  denied  to  be  proved,  and  ultimately  submitted  for 
Iodicial  decision.  Tbe  facts  actually  decided  by  an  issue  iu  any  suit  cannot  be  again 
itigateil  between  ths  same  partiea,  and  are  evidence  between  them,  and  tbat  conclu- 
sive, upoD  a  ilitferent  pdnriple,  and  for  the  purpose  of  terminating  litigation;  and  M 
are  tbe  niaterial  facta  allined  by  one  party,  which  are  directiy  admittM  by  the  oppo- 
site party,  or  indirectly  admitted  by  taking  a  traverse  on  some  other  facta,  but  only  if 
the  traveno  is  found  against  tbs  party  making  it.  But  tbe  atatemeob  of  a  party  in  ■ 
declaration  or  plea,  though,  for  the  purposes  of  tbe  Cause,  he  is  bound  by  tbusa  tbat 
are  mateii-il,  and  the  evidence  must  be  confined  to  tbem  upon  an  issue,  ongbt  not,  it 
should  seem,  tu  be  treated  aa  confeaaions  of  the  truth  of  the  facts  atatsd.  Many  case* 
were  suggeated  in  the  argnmellt  before  ua,  of  the  inconveniences  and  absurdities  which 
would  follow  Vrom  their  admission  as  evidence  in  other  suite,  of  the  truth  of  tbe  facta 
stated.  There  is,  however,  we  believe,  no  direct  authority  on  thin  point.  The  dictmn 
of  liord  Chief  Justice  Tindal,  in  the  Fiabmonger's  Company  v.  Robertson  <G  M.  &  G. 
Ifl2),  which  was  referred  to  in  argument,  seems  to  be  conmdered  as  amounting  to  a  de- 
cision on  this  point;  but  it  was  unueceasair  for  the  detennination  of  tbat  case.  It  is 
enough,  however,  to  say,  that,  aa  to  bills  m  equity,  the  weight  of  anthority  ia  clearly 
against  their  admissibilitv,  for  the  only  purpose  for  wliich  they  were  material  in  tha 


present  case;  and  we  are  bound  by  rhat  authority."     Id.  67$^S1. 

From  these  and  otlier  authorities,  it  seems  dear,  that  tlie  bill,  ^  licorn  to,  is  < 
dence  arajnst  the  plaintiff  as  an  admission  of  the  truth  of  the  facts  therein  stated. 


of  the  statements  in  the  bill,  and  solemnly  propounds  tbein  as  true.     The  oath  ta 


From  these  and  otlier  authorities,  it  seems  dear,  that  tlie  bill, 
i  aniinst  the  plaintiff  as  an  admission  of  the  truth  of  the  facts 
witiitity,  however,  does  not  depend  on  the  oath,  but  on  the  fact  that 
of  the  statements  in  the  bill         '      '         '  '      ' 

a  proof  of  this  knowledge  and  sob 

[1  the  bdl ;  unless  it  be  maiDtsined  that,  not  withstand  ino. 
tne  present  state  ol  lorensic  law,  parties  are  still  at  liberty  to  allege  as  true,  material 
propositions  of  fact  which  they  know  to  be  false.  It  is  therefore  conceived  that,  in  tbe 
United  States,  and  under  the  new  rules  of  practice,  tbe  general  qnenCion,  as  stated  in 
Boileau  v.  Rutlin,  may  still  be  regarded  aa  an  open  qaestion.  There  was  another 
^nnd  on  which  the  bill  in  chancery  in  Boileau  v.  Rutlin  might  well  have  been  te- 
)eot«d;  namely,  that  the  admission  it  contained  wsi  a  ean/emo  jur£t,  or,  at  most,  a 
mixed  proposition  of  law  and  fact,  which  is  not  to  be  proved  by  the  DieT«  admiiMon  of 
the  party,  when  better  evidence  is  within  the  power  of  the  advene  party,  by  tha  pi«- 
ductioii  of  tbe  instrument  iteelf.     See  antt,  vol.  i.  f  98. 

1  2  Dan.  Ch.  Pr.  874,  B7B,  Stb  (Aw.)  ed.  vol.  i.  ■  838,  •  840;  IvM o.  Medcalfe,  1  AtV. 
63,  flS.  duch,  also,  was  the  opinion  of  Ix)rd  Chancetlor  Apsley,  afterwards  Eart  Bath- 
nrst,  the  real  author  of  tbe  book  so  well  known  aa  Boiler's  Nisi  Prina;  as  appears  from 
the  dedication  of  the  first  edition,  and  from  Lord  Jfansfield'a  manner  of  quoting  i^  Id 
6  Burr.  2S32.    See  BulL  N.  P.  3W;  3  £xah.  Bep.  <77,  ft.;  Bub,  voL  i.  g  SSI. 
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for  the  parpoBes  of  that  particular  trial.^  (a)  But  it  is  only  the 
amended  bill  that  may  thus  be  read,  this  alone  being  of  record ; 
QuleBS  the  amendmeut  has  altered  the  effect  of  the  answer,  or 
rendered  it  obscure  ;  in  which  case  the  ori^nal  bill  may  be  read 
by  the  defendant,  for  the  parpoae  of  explaining  the  answer.'  It 
may  also  be  read,  upon  the  question  as  to  costs,  for  the  purpose 
of  showing  qua  animo  the  bill  was  filed.*  And  the  plaintifTs  bill, 
filed  hi  another  suit,  may  sometimes  be  read  against  him,  on  proof 
of  his  actual  privity  to  the  contents  and  to.  the  filing  of  it ;  espe- 
cially where  it  is  read  in  explanation  or  corroboration  of  other 
evidence  in  the  cause.*  But  where  the  plaintiff  has  incorrectly 
stated  circumstances  with  which  he  may  well  be  presumed  to 
have  been  unacquainted,  and  the  defendant  does  not  rely  upon 
them  in  his  answer,  the  plaintiff  will  not  be  held  bound  by  the 
statement." 

§  276.  For  piaintut  The  hUl  alone  may  also  sometimes  be  read 
hy  the  plaintiff,  at  evidence  againtt  the  drfendam,  of  his  admission 
of  the  truth  of  the  matters  therein  alleged,  and  not  noticed  in  his 
answer.  The  principle,  governing  this  class  of  cases,  is  this,  that 
the  defendant,  being  solemnly  required  to  admit  or  deny  the  truth 
of  the  allegations,  has,  by  his  silence,  admitted  it.  "  Qui  tacet, 
cum  loqui  debet  consentire  videtur."  But  this  applies  only  to 
facts  either  directly  charged  to  be  within  the  knowledge  of  the 
defendant,  or  which  may  fairly  be  presumed  to  be  so  ;*  for  if  the 
matters  alleged  are  not  of  either  of  these  descriptions,  the  better 
opinion  is,  that  the  defendant's  omission  to  notice  them  in  his 
answer  is  merely  matter  of  exception  on  the  part  of  the  plaintiff, 
in  order  to  obtain  a  distinct  admission  or  denial,  upon  the  partic- 
ular point.^  (J)     If  he  replies,  instead  of  excepting,  he  must  prove 

I  See  imU,  vol,  i.  5§  169,  186,  20S. 

•  2  Dan.  Ch.  Pr.  U76,  5th  (Am.)  ed.  vol.  i  "83»;  Hales  v.  Ponifret,  Dan.  Eich. 
HI.     An.!  Bee  M'Cowcn  v.  Young,  2  SteTart,  278. 

•  Ibid.;  Fitzgerald  e.  O'Flahertj,  1  MoIL  347. 

•  2  Dan.  Ch.  Pr.  977,  6th  (Am.)  ed.  vol.  i.  "839;  Woollet  v.  KolieHa,  1  Ch.  Caa. 
fi;  Hsndi-aide  v.  Brown,  1  Dick.  238;  Lord  TrimlestowQ  v.  Kemniis,  9  CI.  &,  Fin.  749. 

>  Wright  t.  Miller,  1  Sandf.  Ch.  103. 

•  2  Dan.  Ch.  Pr.  977,  n.  hy  Perkins,  6th  (Am.)  ed.  vol.  i.  "830  ;  Tborington  o. 
Catron,  1  Porter,  257;  Kirkman  *.  Vnnliet.  7  Ala.  217;  Ball  v.  Townaenil,  l.itl.  Sel. 
Ca.  825  :  Moseley  v.  Garrett,  1  J.  J.  Marsh.  212  ;  Tobin  P.  Wilson,  3  J.  J.  Maish.  63  i 
Pierson  b.  Meaui,  8  A.  K.  Marsh.  *.     And  see  nnl/:,  vol.  i.  8  171,  n. 

I  Ibid.  And  see  Tatp  p.  Connor,  2  Dev.  Ch.  224;  Lunn  v.  Johnson,  3  Ired.  Ch, 
70;  Croppwo.  Burtons,  5  Leigh,  426;  Coleman  v.  Lyn*,  4  Rand.  454. 

(n)  Jones  v.  Thanker,  61  Ga.  829.  v.  Heard,  16  Ark.  184  ;  Ryan  v.  MelvJD, 

(ft)   Ingram  v.  Tompkica,  16  Ho.  39S  i     14  III.  68. 
LyoD  B.    BoUing,   14   Ala.   7fi3;    Hardy 


ovGoo<^lc 


290  LAW   OP  EVIDENCE  IN   EQUITY.  [PAET  TI. 

the  allegatiouB.'  (a)  If  the  defendaDt,  being  duly  served  with  a 
gubpcena,  contumaciously  neglects  to  appear  and  answer ;  *  (by  or 
moves  to  dismiss  the  bill,  on  the  ground  that  the  claim  is  barred 
bv  lapse  of  time ;  or  answers  -evasively,  —  the  allegations  will  be 
taken  as  admitted.^  And  where  the  plaintiff  reads  the  dcfeudant'a 
answer  in  evidence  against  him,  he  may  also  read  so  much  of  the 
bill  as  is  necessary  to  explain  the  answer.* 

§  277.  Aniwer  am  evldenoa.  The  ANSWER  of  the  defendant, 
being  a  deliberate  statement  on  oath,  is  evidence  <^ain»t  him  of 
all  the  matters  it  contains ;  and  is  extremely  strong,  though  not 
so  entirely  coaclusive  as  to  preclude  him  from  showing  that  it 
was  made  under  an  innocent  mistake,  (c)  And  it  may  be  read, 
notwithstanding  the  plaintiff,  by  his  replication,  has  denied  the 
truth  of  the  whole  answer,  (d) 

§  278.  Suna  ■iibj«ot  But  it  is  only  the  answer  of  a  person  tut 
juri»  that  can  be  treated  as  an  admission  of  the  facts,  so  far  as  to 
dispense  with  other  proof  of  them ;  and  therefore  the  aritwer  of 
an  infant  by  his  guardian  cannot  be  read  against  the  infant,  for 
he  cannot  make  an  admission  which  ought  to  bind  bim ;  though 
it  may  be  read  against  the  guardian,  for  it  is  he  alone  tliat  makes 

■  Codusn  V.  Couper,  1  Harringt.  200.  In  Yoans  v.  Grandy,  6  Craiich,  61,  it  wu 
said,  in  ganenil  temu,  that  if  the  answer  neither  siWts  nor  ileniea  the  all^ations  in 
Ihs  hill,  the;  must  be  proved  at  the  hearing;  tbe  distinction  taken  in  the  Uxi  not 
buiag  adverted  io,  aa  the  cose  did  not  (lall  for  it. 

■  Ante,  vol.  i.%  18  ;  Atwood  v.  Harriaon,  S  J.  J.  Manh.  S29 ;  Higgins  v.  Caaaa, 

3  Dana,  1.  In  these  cases,  however,  if  there  is  no  nneral  ordpr  on  ue  sulyect,  it  ii 
usual  to  make  a  apecial  order,  that  unless  an  answer  is  made  within  a  certain  lirae.  the 
Lilt  will  be  taken  jm  eonfemo.  3ee  Coiy  v.  Gertcken,  2  Mad.  43 ;  1  Dan.  Cb.  Pr. 
589-577  iFerkins's  ed.)  Sth  (Am.)  ed.  618-525  ;  1  Hoffm.  Ch.  Pr.  c.  8,  pp.  184-190. 

■  Jones  V.  I'erson.  2  Hawks,  289  ;  Sallee  v.  Dtmcan,  7  Uonroe,  S82  ;  McCamboll 
V.  Gill,  1  J.  J.  Harah.  37. 

•  M'Ooweu  V.  Young,  2  Stew.  178. 

{i)  So  in  Wilson  s.  Kinney,  14  111,  27,  Stolesbnry  v.  Tail,  13  N.  J.  Eq.  390;  1^ 

and  in  Trenchard  ti.  Warner,  18  111.  142.  kense.  FieMen,  11  Paigs  (N.  Y.),  «H ;  and 

Distinct  and  positive  allegations  tu  a  bill  tbe  answer  should  be  sworn  la  according 

taken  pro  eon/ewo  must  be  taken  sa  true  to  the  form   of  adminiitering    the  o^ 

without  proof,  as  in  case  of  a  judgment  by  which  is   customary   in    the   country   in 

nil  dicU  at  common  law.     This  doctrine  which  the  answer  is  token.     Bead  v.  Con- 

aiipliea  with  equal  force  to  bills  of  review,  seqnii,  4  Wash.  C.  Ct.  333. 

Uuited  3tates.c.  Samperyac,  I  Hemp.  1 1S,  (d)  The  omission  of  the  respondent  to 

(i)  As  to  what  will  constitute  a  due  assert  a  fact  material  to  his  defence,  and 

servic.  of  a  nibpana,  so  that  a  bill  may  be  which  is  st  the  time  within  his  knowledoe, 

taken  pro  confemo,  see   I    Dan.   Ch.   Pr.  though   it   may  not  deprive  him   of  uie 

49S-330  (Perkins's  ed.)  8d  Am.  ed.  US-  lieoeRt  of  testimony  taken  to  establish  the 

4  J4.  fact,  is  a  reason  for  requiring  more  strin- 

Ui  Home  Ins.  Oo.«.  Uyer,  93111.  271;  gent  proof.     Goodwin  r.  McGehee,  IS  Ala. 

To3t  e.   Hudiburg,  2  Lea  (Teno.),  827.  232. 

If  a  defendant  is  absent  from  tbe  coantry         The  answer  of  a  corporation,  nnder  tbe 

a  commissbn  will  inne  to  take  hi)  answer,  oorporata  seal,  u>d  dgned  by  it*  proudest. 
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oath  to  it.'  (a)  Nor  cad  an  infant's  case  be  stated  by  the  Court 
of  Chancery,  for  the  opinion  of  a  court  of  law  ;  because  the  admis- 
sions in  such  case  would  not  be  binding  on  the  infant.^  So  the 
joint  antwer  of  husband  and  wife,  though  it  may  be  read  against 
both,  if  it  relates  merely  to  the  personal  property  belonging  to 
the  wife,  yet  if  it  relates  to  the  inheritance  of  the  wife,  it  cannot 
be  read  against  her,  though  it  still  may  be  read  against  the 
liusband."  But  where  the  wife  had  represented  herself  and  trans- 
acted as  a  feme  sole,  the  other  parties  belieriug  lier  t^  be  such, 
and  the  husband  had  connived  at  the  concealment  of  the  mar- 
riage, her  answer  was  allowed  to  be  read  against  the  husbaud.*  (Jj) 
And  where  a  feine  covert,  being  heir-at-law  of  a  testator,  lived 
separate  and  answered  separate  from  her  husband,  pursuant  to 
an  order  for  that  purpose,  her  admission  of  the  will  was  held 
sufficient  ground  to  estabUsh  it." 

»  Emleston  v.  Speke,  3  Mod.  268  ;  a.  o.  Comb.  IBB  ;  2  Tent  72  ;  Wrottraley  e. 
Bendisll,  3  P.  Wma.  237  ;  Lcgani  -c.  Sheffield,  2  Atk,  377  ;  Hawkins  e.  Luscoiube,  2 
Swanst.  392;  Ste[>liensoD  v.  Ste|ihe[iuin,  6  Pajgi!,  353;  Kent  r.  Taneyhill,  6  O.'k.  J.  1 ; 
Harris  v.  Harris,  Id.  Ill  ;  1  Dae.  Ch.  Pr.  214  ;  2  Kent,  Comiii.  2i6.  The  i&fout's 
umwer  bj  his  mother  may  be  read  agaiiiet  her.     Beasley  v.  Magrath,  2  Scb.  &  hvir,  34. 

"  Hawkins  v.  Liiscombe,  2  Swanat.  SQ2. 

■  Evana  *.  Cogan,  2  P.  Wms.  460.  And  Me  Mereat  n.  HodgEon,  9  Price,  663  ; 
Elaton  V.  Wood,  2  M.  &  K.  678;  Ward  ti.  Mcath,  2  Chan.  Cas.  1(2  ;  1  Eq.  Cas,  Alir. 
65,  pi.  i  ;  I  DsD.  Ch.  Pr.  5th  (Am.l  ed.  185,  186  ;  Ltivis  v.  Yale,  1  Fia.  418.  The 
answer  of  &ftmt  executrix  shall  oat  be  read  to  charge  the  liosbaDd.  1  Eq,  Cas.  Abr, 
227;  Cole  t>.  Gray,  2  Vera.  79. 

*  Butter  v.  Baldwin,  !  Eq.  Cas.  Abr,  226. 

*  Codriogtoii  0.  K  Shelburne,  2  Dick.  476.  In  sevisral  of  the  United  States,  it  ia 
CDBct^,  that  the  an.iwer  of  the  defeodaiit,  discovering  a  concealment  of  tbe  property 
of  a  judgmeot  debtor,  to  defraud  bis  creditors,  shall  not  be  read  in  evidence  against 


oath  would  bare  in  like  cases.  Marylan 
4c  Co.  t>.  Wingert,  8  Gill  (Md.).  170i 
State  Bank  v.  Edwarda,  20  Ala.  612. 
Such  aaawer  cannot  be  nsed  as  evidence ;  {h)  And  where  a  married  woman  clairaa 
bat  it  puts  In  issue  the  allegation  to  which  aa  a  respondent,  in  opjiosition  to  hei'  tins- 
it  responds,  and  imjtoees  on  the  complain-  band,  or  lives  separate  from  him,  or  dis- 
ant  the  burden  of  proving  such  allegation,  approves  of  the  defence  wliich  be  wisliea 
Baltimore,  &c.  R.  E.  V.  Wbeelin);,  18  her  to  make,  she  may  obtain  an  order  of 
Gratt.  (Va.)  40.  See  also  Lovett  D.  Steam,  the  court  for  liberty  to  answer  and  defend 
ic.  Assoc.,  B  Paige  (N.  Y.),  64';  Mcl..ard  the  auit  scjaratelj;  and  in  such  case  her 
p.  Linnville,  ]OHumph.(Tenn.)  163;  Car-  answer  may  be  read  sgainst  her.  Story, 
penter  v.  Prov.  Ins.  Co.,  4  How.  (U.  at  Eq.  PI.  §  71  ;  ii  parU  Halsam,  2  Alt. 
185.  And  where  the  defendant  in  a  bill  BO;  Travers  tp.  Bulkeley,  1  Ves.  .S83;  Jack- 
to  redeem,  in  hia  ansirer  expressly  waives  son  v.  Haworth,  I  Sim.  &  Stn.  161;  Wy. 
all  objection  to  piniiitilf  redeeming  upon  bourn  v.  Blount,  1  Dick.  156;  Com.  Dig. 
the  payment  of  such  Bum  aa  shall  be  found  Chancery,  K,  2.  See  also  Thorold  d.  Hay, 
due,  be  cannot  alterwards  insist  that  the  1  Dick.  410,  and  Carleton  v.  Dyer,  10 
mortgage  bad  been  foreclosed  before  the  V««.  442. 
commencement  of  the  suit.  Strong  v. 
BUncbord,  4  AUen  (Uara.),  638. 
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§  279.  Ezooptlona  aa  to  Infaats.  There  are  also  tome  exceptioiu 
to  the  rtUe  in  regard  to  the  answer  of  an  ir^fant.  For  after  he  comes 
of  ago  he  may  be  permitted  to  file  a  new  answer,  upon  his  affida- 
vit that  he  now  can  make  a  better  defence  than  before ;  but  lie  ia 
bound  to  do  this,  as  he  is  in  respect  to  the  confirmation  or  avoid- 
ance  of  other  acts  of  his  infancy,  within  a  reasonable  time  after  , 
his  coming  of  age,  and  without  taehe»  ;  if,  therefore,  he  unreason, 
ably  delays  to  apply  for  leave  to  make  a  better  defence,  he  will  be 
taken  to  have  confirmed  his  former  answer,  and  it  may  tlien  be 
read  against  him.^  And  if  the  infant's  father,  being  an  heir-at- 
law,  and  of  age,  has  by  his  answer  in  the  original  suit  admitted 
the  due  execution  of  the  will  of  his  ancestor,  but  died  before  the 
cause  was  brought  to  a  hearing,  the  answer  may  be  read  against 
the  infant,  as  an  admission  of  the  will,  and  sufficient  to  estab- 
lish it."  (a) 

giirh  de  Fen  riant,  Id  a  criminal  prosecutioD  for  the  rama  fraud.  See  New  Ynrk,  Blittcb- 
fonl's  Statutes,  p.  307;  Union  Bimk  c.  Barker,  3  Barb.  Cb.  358  i  IllinoU,  Ker.  Stat. 
184S,  c.  21,  S8  38.  37  ;  MiuhigBn.  Re».  Stat.  1648,  c.  90,  %i  27,  28  ;  WLamnain,  Rev, 
Stat.  131»,  c  8i,  SS  10,  11  ;  Arkunsaa,  Rev.  Stat.  1837,  c.  23,  g|  130,  132.  In  Vei^ 
niont,  tbe  Ktatute  [iroviUes,  that  "  the  nnncer  of  the  defendant  in  ehanoery  shall  ant  be 
useil  as  e*iileiici:  to  prove  Kny  fat^t  tbercin  stated,  in  any  prosecutiun  againut  such  de- 
fendant tor  a  crime  or  penalty,"  Vt  Rev.  Stat,  1839,  c.  24,  S  25.  In  New  York,  it 
is  also  enacted  that  "no  pleading  can  be  used  in  a  criminal  prosecntion  a^nst  the 

Cty,  as  proof  of  a  fact  admitted  or  alleged  in  such  pleading."  Amend.  Coiie,  g  157. 
Iowa,  "no  {wrified)  pleaiUng  ran  be  weA  in  a  (.Timinal  proxecutiOQ  aeaittst  the 
purty;  nor  can  a  party  bv  uomjieTled  to  state  facts,  which,  it'  trup,  would  sulijrct  him 
to  a  prosecutiun  for  fehmy.  Code  of  1861,  {  171S.  In  Virginia,  "  evidence  alkali  not 
be  given  agninst  the  accuaad,  of  any  statement  maile  by  him  as  a  vitness  upon  a  legal 
exaniination."  Co<le  of  1349,  c.  199,  9  22.  But  it  is  rarfec'tty  clear,  as  a  ^tieral  rul« 
iif  law,  that  no  parC^  or  witnesa  can  be  romprlleil  to  iliacover  or  to  slate  any  matter 
vrhii'h  mav  expose  him  to  a  criniitial  chargt-  or  penalty.  AnU,  vol.  I.  {  193,  n.%  Id. 
5  l.'jl ;  Story,  Eu.  PI,  §§  576-578,  691-5B8  ;  VVigram  on  Discovery,  pi.  130-133  ;  Uch- 
litlJi-.Bona,  8Beav.  88;  Ailani-t  «.  Ponei>  1  Ciish,  170;  1  Dan.  Ch,  Pr.  62e,  827,  and 
notes  hy  IVrkina,  5th  (Am,)  ed.  682;  Livingston  t>.  Tompkina,  4  Johns.  Ch.  432; 
Le^tt  V.  Postley,  2  Paige,  599.  <&)  And  it  is  now  well  setlleJ,  that  it  a  wilnesa, 
claiming  the  protection  of  the  court,  ia  obligt^  to  answer  in  a  matter  lendlug  to  elim- 
inate hiinseir;  what  he  says  must  be  ronsidered  to  have  been  obtained  by  compulsion, 
and  cannot  afterwarda  lie  given  in  evidence  against  him.  Regina  v.  Oarbett,  2  C.  & 
K.  Hi,  495:  antf,  vol.  L  g  451.  The  same  principle,  it  is  conceived,  will  appiv  to 
matteni  which  the  defendant  haa  heen  compelled  to  di.sclose  in  his  answer  in  chancerr. 
But  where  the  defendant  voluntarily  answers,  without  oblatnina  the  protection  of  the 
court  by  demurring  or  otherwise,  the  answer  mnv  lie  read  in  evidence  Hgainst  him  In  a 
ciiniiniJ  prosecution.  Eegiiia  v.  GolJahede,  I'C,  Jc  R,  057.  And  eee  a»U,  voL  i. 
is  193,  225,  226. 

1  Ceiil  V.  Salisbury,  2  Vera.  224  ;  Beunet  «.  1^  1  Dick.  58  ;  2  Atk.  487,  526  ; 
Stepbenaon  r.  Stephenson,  fi  Paige,  353  ;  MasoD  t.  Debow,  2  Hsyw.  178. 

»  Lock  V.  Footc,  4  Sim.  132, 

(tJ  And  where  a  respondent  dies  after         (i)  Although  a  defendant  in  eqnityi* 

ansui'ring  n  bill,  leaving  minor  children  not  honuil  to  criminate  himaeir,  or  supply 

who   are   made   parties,  the  complainant  any  link  in  the  evidence  by  which  a  crim- 

may  nevertheless  use  tlie  answer,  to  the  inal  prosecution  may  he  sustained  n^niuht 

sniue  extent  as  if  the  defendant  were  liv-  himself,  he  may  l>e  coinjiellei).  in  answer 

iiig.      Robertson   v.    Parka,   3    Md.   Ch.  to  a  charge  of  fraud,  to  diK-orer  any  act 

Ducis.  65.  not  amounting  to  ft  pnblic  ofTeuce  or  an 


ovGoc^lc 


PART   TI.]  80DBCI3,  ETC.,  OF  EVIDENCE.  298 

§  280.  Aiuwar  of  Idiots.  But  tbough,  in  general,  the  answer  of 
ail  infant  cauiiot  be  read  against  him,  except  as  above  stated,  yet 
the  rule  is  different  in  regard  to  idiots  and  persons  of  permanently 
'weak  iutellects,  and  those  who  by  reason  of  age  or  infirmity  are 
reduced  to  a  second  infancy ;  their  answer,  which  is  made  by 
guardian,  being  admitted  to  be  read  against  them,  as  the  answer 
of  one  of  full  age,  made  in  person.  Tlie  reason  of  the  difference 
is  said  to  be  tliis,  that  as  tlie  infant  improves  in  reason  and  judg- 
ment, he  is  to  have  a  day  to  show  cause,  after  he  comes  of  ago  ; 
but  the  case  of  the  others  being  hopeless,  and  becoming  worse  and 
worse,  they  can  have  no  day.^  (a) 

§  281.  Answer  u  evlduio*  for  plalntia:  In  regard  to  the  read- 
ing of  the  anewer  in  support  of  the  plaintiff's  case,  the  rule  in  equity/ 
is  somewhat  different  from  the  rule  at  law.  For  though,  as  we 
have  heretofore  seen,^  when  the  answer  of  a  defendant  in  chancery 
is  read  against  him,  in  an  action  at  law,  the  defendant  is  entitled 
to  have  the  whole  read ;  yet  in  courts  of  equity  the  rule  is,  that, 
"  where  a  plaintiff  chooses  to  read  a  passage  from  a  defendant's 
answer,  he  reads  all  the  circumstances  stated  in  the  passage  :  and 
ii  it  contains  a  reference  to  any  other  passage,  that  other  passage 
must  be  read  also ;  but  it  is  to  be  read  only  for  the  purpose  of 
explaining,  so  far  as  explanation  may  be  necessary,  the  passage 
previously  read,  in  which  reference  to  it  is  made.  If,  in  the  pas- 
sage tlius  referred  to,  new  facts  and  circumstances  are  introduced, 
in  grammatical  connection  with  that  which  must  be  read  for  the 
purpose  of  explaining  the  reference,  the  facts  and  circumstances 
so  introduced  are  not  to  be  considered  as  read."  ^  Thus,  where 
the  passf^  read  commenced  with  the  words  "  Ijcfore  such  demand 
was  made,"  the  plaintiff  was  ordered  to  read  the  passage  imme- 
diately preceding,  in  which  that  dcmaud  was  spoken  of.*     The 

t,  841;  Lering  i'.  Caverly,  Free  Cii.  229. 

■  BnrUett  v.  GUlaii),  3  Rusb.  167,  per  Ld.  Eldon.    And  see  Ntine  c.  Bnnii,  G  Bim. 
325;  Cnlcoct  v.  Usher,  2  Moll.  ZIS;  Ormoud  v.  Hutchinsioii,  13  Ves.  53. 
•  Ibid. 

indictable  crime,  althongb  it  may  be  one  limetic.     See  also  MickUtbwut«  t>,  Atkin- 

olRTPBt  moral  turpitude.     Fowv.Haynes,  son,  1  Coll.  173.     But  tt  was  held,  that, 

81  ale.  81.  upon  a  bill  of  iKviviir  against  tbe  iiwrsonij 

{a)  In   Stanton  e.   Pereival,  35   Eng.  repi-esentaliTea   of   the  lunatic  alter   her 

la«  t  Eq.  1,  5  H.  L.  Can.  237,  it  ia  Uid  death,  they  being  the  coram ittoe  «ho  mode 

iloirii  that  theanawerof  tliecommitteBofa  the  an»n-er  in  tlip  original  suit,  (heir  origi. 

lunatic  coold  not  be  read  so  as  to  bind  the  nol  atiswer  could  be  read  agaiiut  them. 
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defendant,  also,  may  read  any  other  passage  in  his  answer,  con- 
nected in  meaning  with  that  which  the  plaintiff  has  read.'  The 
want  of  grammatical  connection  will  not  prevent  another  part 
fi-om  heing  read,  if  it  is  connected  in  meaning  and  is  explanatory 
of  the  other;  and,  on  the  otlier  hand,  a  merely  grammatical  con- 
nection, as,  for  example,  by  the  particles  but  or  and,  will  not 
entitle  another  part  to  he  read,  if  it  have  no  such  explanatory  rela- 
tion.* It  may  here  be  added,  that  where  the  plaintiff,  in  readmg 
a  passage  from  a  defendant's  answer,  has  been  obliged  to  read  an 
allegation  which  makes  against  his  case,  he  will  be  permitted  to 
read  other  evidence,  disproving  such  allegation.^  (a) 

§  282.  Moniiflr  of  ■tatemant  matailaL  The  manner  of  statement 
in  the  answer  is  sometimes  material  to  its  effect,  as  an  admission 
against  the  defendant,  dispensing  wiUi  other  proof.  For  a  mere 
statement  that  the  defendant  has  been  informed  that  a  fact  is  as 
stated,  without  expressing  his  belief  of  it,  will  not  be  regarded  as 
an  admission  of  the  fact.  But  if  he  answer  that  lie  believe*  or  i» 
informed  and  believes,  that  the  fact  is  80,  this  will  be  deemed  a 

1  Rude  V.  Whitchureli,  3  Sim.  682  ;  Skerwtt  v.  Lynch,  2  MolL  320. 

>  DaviB  0.  Sparling,  1  Kiiss.  &  My.  64  ;  it.  c.  Tmii.  199. 

»  2  Dau.  Ch.  Pr.  S7&,  6th  Am.  ed.  vol.  i.  8« ;  Price  n.  LyttoD.  S  Hoaa.  206. 

(fi)  "The  rule  reqairing  the  whole  anil  if,  in  order  to  undeistand  the  bpdm 
Btntement  contiUDing  tlie  aduuRaion  to  lie  of  the  iiassage  on  which  the  plaintitf  tv- 
tnheu  togutbcr  prevntU  to  a  coiiHidem1>t«  lies,  it  is  nFceaury  tu  rea<l  on  the  piirt  of 
extent  iu  equity,  bnt  with  i-espri^t  to  the  defi^iiditnt  other  portions  of  the  answer, 
anawera  nnd  exumiuatiana  in  clmncery,  still  these  purtionR  will  be  erideiice  ouly 
thewiuity  rule  ia  far  leaa  uomiirehensive  ao  far  as  they  aw  explanatory;  and  any 
than  that  which  ia  recognized  at  common  new  facts  introduced  therein,  though  so 
law,  as  if  a  party  admits  in  hia  examina-  immediately  connected  witli  tlie  )iarta 
tion  or  answer  that  he  i-eceived  a  sum  of  admitted  as  to  lie  iucapalile  of  subtrnc- 
moiiey,  and  adda  ia  the  sams  sentence  tion,  will  be  conaidered  aa  not  KoA.  This 
that  he  immediately  paid  it  away,  or  states  rule  seema  to  have  been  aiioptul  in  con- 
that  a  person  save  mm  a  sum  as  a  preaent,  aequence  of  the  aubtle  contrivances  of 
the  charge  and  dischat^e  will  be  BO  blended  equity  draftsmen  ;  whose  akitl  formerly 
together  that  the  one  will  not  lie  adinisui-  cotiaiati'il  in  >o  gnunmatieally  blending 
ble  without  tbe  other;  still,  if  he  once  itniiorlaut  points  of  the  defendant's  cara 
admita  the  receipt  of  money  oa  an  inile-  with  aduiiasions  that  could  not  he  wilb- 
jienJeBt  fact,  he  cannot  refer  to  other  |«rta  held,  as  to  render  it  necesearj- that  both 
of  Ilia  examination  or  answer,  much  leas  slioiild  be  read  in  conjunctiou,  aod  Ibua 
to  aHidavila  aworn  by  hini,  or  to  schedules  to  prove  their  client's  case  by  means  of 
attached  to  his  answer,  for  tha  purpose  of  his  own  unsupported  statements."  Tav- 
showin^  that  be  has  liijnidated  the  amount  lor  on  Ev.  vol,  i.  f  060;  Rjdgewav  e. 
so  admitted  to  have  been  received,  by  sep  Darwin,  7  Ves.  iOl,  per  Ld.  Eliion  ; 
amte  nm\  inde])endent  payments.  So,  if  Thompson  v.  Ijimbe,  Id.  68S,  per  Id.  ; 
aplaitiiiS'  reads  a  passage  m  the  answer  aa  Cohinson  v.  Rcotney,  18  Id,  534,  per  Sir 
evid''nce  of  a  particular  fact,  the  defend-'  Wm.  Grunt,  M,  R  ;  Davia  r.  Spurlinft,  I 
ant  cannot  read  other  parts,  even  though  Russ.  k,  Myl.  per  Leach,  M.  R.  ;  Bartti-lt 
grammatically  connected  with  such  ]«a-  v.  Gillard.  3  Russ.  156.  per  IA.  Eldon  ; 
Bige  by  confunctive  particles,  unless  they  Freeman  v.  Tatliam,  5  Hare,  329. 
be    realty    explanatory   of  its    tneaning, 
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sufficient  admission  of  the  fact,  unleas  this  statemeat  is  coupled 
with  some  qualifying  clause,  tending  to  the  contrary  ;  the  general 
mle  in  equity  on  this  point  being,  that  what  the  defendant  believe* 
the  court  will  believe.  But  an  exception  to  this  mle  has  been 
admitted  in  regard  to  the  belief  of  an  heir-at-law  of  the  due  exe- 
cution of  a  will  by  his  ancestors ;  it  being  the  course  of  the 
court  to  require  either  a  direct  admission,  or  proof  in  the  usual 
mauner.i 

§  283.  Aiuw«r  of  ocKdefendanti.  We  have  already  seen,  that, 
generally,  the  answer  of  one  d^endant  cannot  he  read  agaiTut 
another,  there  being  no  issue  between  them,  and,  therefore,  no 
opportunity  for  cross-examination  ;  but  that  this  rule  does  not 
apply  to  cases  where  the  defendant  claims  through  him  whose 
answer  is  proposed  to  be  read ;  nor  to  cases  where  they  are  jointly 
interested  in  the  transaction  in  question,  as  partners,  or  are  other- 
wise identified  in  interest."  (a)  So  where  the  defendant,  in  his 
own  answer,  refers  to  that  of  his  co-defendant  for  further  iiifoi^ 
mation.*  (ft)  And  though  it  is  laid  down  as  a  general  rule,  that 
the  answer  of  one  defendant  cannot  be  read  by  another  defendant  as 
evidence  in  his  own  favor,*  (c)  yet  the  universality  of  this  rule  lias 
been  controverted ;  and  it  has  been  held,  that  wliere  the  answer 
in  question  is  unfavorable  to  the  plaintiff,  and  is  responsive  to  the 
bill,  by  furnishing  a  disclosure  of  the  facts  required,  it  may  be 
read  as  evidence  in  favor  of  a  co-defendant ;  especially  where  the 
latter  defends  under  tlie  title  of  the  former.'  (d) 

1  2  Dan.  Ch.  Pr.  990,  Eth  Am.  ed.  8i0  ;  Potter  v.  Potter,  1  Ves.  274.  lATiether 
this  exception  applies  to  bu  admin istrator's  belief  that  a  debt  ia  due  ftfloi  the  intestate, 
quart .-  iind  see  Hill  d.  Binary,  8  Ves.  738. 

«  AnU,  »ol.  i.  5§  178,  180,  182  ;  2  Dan.  Ch.  Pr.  9S1,  982,  5th  Am.  ed.  840,  toI.  i. 
B41  ;  and  cases  in  notes  1iy  Ptrkins.     And  see  Crosse  v.  Bedinfrfield,  12  Sim.  3S. 

'  Ibid.  ;  Chaite  v.  Manhanlt,  1  Bland,  338  ;  Anon.,  1  P.  Wms.  301, 

*  2  Dan.  Ch.  Pr.  981  (Perkins's  ed.),  5th  Am.  ed.  vol.  i.  840,  and  note*. 

'  MUU  «.  Gore,  20  Pick.  28.     The  decision  in  this  cose  proceeded  on  the  general 

(.0  Gilmore  v.  Patteraon,  86  Me.  E4i ;         (e)  Morris  v.  Kiion,  1  How.   (U.   S.) 

Bkkeney    o.    FefgUBon,     14    Ark.    641;  119  ;  Farley  p.  Bryant,  32  Me.   474  ;  Gil- 

Cladon  p.  Thompson,  IS  Ga.  206  ;  Powlea  more  fl.  Patteraon,  38  Id.  644  ;  Cannon  v. 

p.  biilev,  6  Giir  |Md.),   222;   Winn  v.  Norton,  14  Vt.  173. 
Albert,  3  Md.  Ch,  Decis.  189.  id)  Salmon   v.   Smith,  58   Miss.   899. 

{b)  Blakeney    v.    Ferguson,    14    Ark.  Where  a  defendiint    ia    merely  nominal 

640.     And  where  the  right  of  the  com-  and  may  not  be  willing  to  give  as  full  an 

plainant  to  a  decree  against  one  defendant  answer  as  the  case  of  the  ]>arty  really  in 

IB  only  prevented  from  being  complete  by  interest  deniande,  a  commission  to  take 

fiotne  questions  bftweon  a  second  dtfend-  the  answer  of  the  party  really  in  interest 

ant  and  the  former,  he  mav  read  the  an-  will  be  issued.   Wilkinao.  Jordan,  3  Wash. 

■wer  of  th"  k-cond  defenriant  for  that  pur-  C.  C.  226. 
poae.     Whiting  e.  Beebe,  12  Aik.  421. 
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§  284.  Anaww  eridenoe  for  defendant  The  antieer  of  the  de- 
fendant IB  not  only  evidence  against  him,  but  it  may  a(so,  to  a 
certain  extent,  and  if  sworn  to,  be  read  as  evidence  in  hia  favor, 
sufficient,  if  not  outweighed  by  opposing  proof,  to  estabUsb  the 
facts  it  contains.^  For  it  is  to  be  observed,  that  the  bill,  though 
in  part  a  mere  pleading,  is  not  wholly  so;  but  where  the  older 
forma  are  still  used,  it  is  the  examination  of  a  witness  by  inter- 
rogatories. And  in  those  States  in  which  the  interrogating  part 
of  the  bill  is  now  dispensed  with,  and  the  defendant  is  by  the 
rules  required  to  answer  each  material  allegation  in  the  bill  aB 
particularly  as  if  specially  interrogated  thereto,  the  bill,  it  is  con- 
ceived, partakes  in  all  coses  of  the  character  both  of  a. pleading 
and  also  of  au  examination  of  the  defendant  as  a  witness.  The 
answer,  too,  ao  far  as  it  seta  up  a  new  and  diatinot  matter  of  de- 
fence, to  defeat  the  equity  of  the  plaintiff,  is  a  mere  pleading  in 
the  nature  of  a  confesaion  and  aroidauce  at  law;  but  when  it 
only  deutea  the  facts  on  which  the  plaintiffs  equity  is  founded,  it 

ground  though  thu  latter  circninstance  was  also  mentioned,  aa  bd  independeat  reason. 
The  langua^  of  tbir  court  was  as  [olIoHg  :  "  An  answer  of  one  defendant  is  not  evi- 
dence agajiist  a  coil^feudBUt,  for  the  plaintiff  ma/  so  frame  hU  t>il)  and  intemga. 
tories  m  to  i-licit  evidence  from  otie  defendant  to  uliargo  another,  and  to  cxctiide  silch 
niattera  as  might  disuharge  liim.  To  admit  the  answer  of  tlie  one  to  be  eTidence 
agiiin^t  the  other,  under  euch  ciruamstancee,  and  whtn  cruBa-intiim^Coriefl  coald  not 
be  ndmittil,  would  give  to  the  piaintHfan  uiidus  advantage,  agninst  the  manifest  prin- 
ciples of  inijKirtial  justice.  But  where  the  Bnawer  is  unfavorable  to  the  plaintiff,  and 
conaequi-ntly  ojieratea  faTombly  for  a  co-defendant,  the  reason  is  not  appticable. 
Whrre  the  ].lainiiira  cull  ujioii  a  defendant  for  a  disoovery,  reniiiring  him  lo  answer 
under  oath  fully  to  all  the  matters  charei'd  in  the  hill,  they  cannot  be  allowed  to  say 
that  his  answer  is  not  testimony.  And  ko  was  the  decision  in  Field  v.  Holland,  8 
Cranch,  S.  In  tliat  case  it  was  held  that  the  answer  of  Cox,  one  of  the  drren<lant«, 
was  not  evidence  o^i^lnst  the  other  defi'ndant.  Holhind,  but  that,  being  res)ionnTe 
to  the  bill,  it  was  evidence  against  the  iilaintiff.  And,  besidee.  in  the  ptraent  caw, 
the  reapiindent  QDlDcy  has  a  right  to  defend  himself  under  the  title  of  Gore.  He 
u  but  a  depositary  of  the  jiapers,  and  became  such  at  the  reijuest  of  both  pertiee.  He 
has  no  iiiicrest  in  the  question,  hut  is  bound  to  deliver  the  piijiers  to  the  pnrtr  having 
the  title.  The  ciuesTJou  of  title  is  between  the  plaintiiTs  and  the  defendant  Gott, 
and  Gore's  answer,  lielng  evidence  for  him  in  support  of  his  title,  ia  consequently 
evidence  for  the  other  defendant.  So  that  in  wlmtu'ver  jnint  of  vii^w  the  objection 
may  be  consiileiiid,  we  think  it  quite  clear  ihat  the  answer  in  queFtion,  so  far  an  it 
is  responsive  to  the  hill,  is  evidence  to  be  weighe<l  and  conaidcred  ;  and  that  it  is  tn  V 
taken  to  l«  true,  unless  It  is  contradicted  by  more  than  one  witness,  or  bv  one  witneaa 
supported  by  corroborating  cireumstanees,  according  to  the  general  rule  of  i^nKv.  The 
answer  in  all  reajiccta,  in  relation  to  the  question  as  to  the  delivery  of  the  d-^l  and 
note,  is  directly  responsive  to  the  allegations  in  the  bill,  and  it  ejqirwsly  denies  Ihat 
the  deed  and  note  were  ever  delivered  to  the  plaintiff  Mills,  aa  chattteil  in  the  bliL" 
20  Pick.  31,  S5. 

'  Clason  e.  Morris,  10  Johns.  621,  642 ;  Union  Bsnlt  v.  Oean-,  S  Pet  Bfl  ;  Daniel 
r.  Mitoliell,  1  SUry,  172,  188  ;  Adamn,  Doetr.  of  Eciuitv,  21,  3fi3  ;  Wharton's  nolet 
In  Indiana,  it  is  enactcl,  that  "  pleaiiinga,  sworn  to  liy  either  jiarty,  in  any  niso,  shall 
uot  on  the  trial  be  deenieil  proof  of  tiie  facts  alief^l  thcn^n,  nor  rroulre  other  or 
I  liiB  nnrtnr  ifiB  iuI.bt™  imriu  than  those  not  sworn  to.       Rev.  Stab 
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ia  not  only  a  pleading,  but  it  ia  a  pleading  coupled  with  evidence. 
In  all  other  respects,  a^d  bo  far  as  it  is  responsive  to  the  bill,  it  ia 
evidence;  and  the  plaintiff,  having  thought  fit  to  make  the  de- 
fendaot  a  vitness,  ia  bound  by  vhat  he  diaclosea,  unless  it  is 
satisfactorily  disproved.  Nor  ia  the  answer  in  audi  case  to  bo 
discredited,  nor  any  presumption  indulged  against  it,  on  account 
of  its  being  the  answer  of  an  interested  party.' 

§  285.  ReaponmtTanesa.  The  tett  of  the  retptmnve  character  qf 
the  antwer  is  by  ascertaining  whether  tlie  questions  answered 
would  be  proper  to  propound  to  a  witness  in  a  trial  at  law ; 
whether  tliey  would  be  relevant  to  the  complaint,  and  such  as  the 
witness  would  be  bound  to  answer;  and  whether  the  answera 
would  be  competent  testimony  against  the  interrogating  party.' 
Thus,  the  answer  is  held  competent  evidence  for  the  defendant,  of 
all  those  facts,  a  statement  of  which  is  necessary  in  order  to  make 
a  full  answer  to  the  bill.^  So,  if  an  account  is  required  by  the 
bill,  and  is  given  in  the  answer,  or  is  rendered  to  the  master,  and 
explained  in  answers  to  interrogatories  put  before  him,  the  an- 
swers are  responsive,  and  are  competent  evidence  for  the  defend- 
ant.* So,  if  tho  bill  seta  forth  only  a  part  of  the  complainant's 
case,  omitting  the  residue,  and  the  omitted  part  is  stated  in  the 
answer,  tliereby  showing  a  different  case  from  that  made  by  the 
bill,  and  not  merely  by  way  of  confession  and  avoidance,  it  is  evi- 
dence in  the  cause.^  And  hence,  where  a  bill,  for  the  Bpecific 
pcrformancs  of  a  contract  in  writing,  called  on  the  defendant  to 
answer  as  to  the  making  of  tho  contract,  the  execution  of  tho 
instrument,  how  it  was  disposed  of,  and  when,  where,  and  how 
the  defendant  obtained  possession  of  it,  and  under  what  jirctcnces ; 
it  was  held,  that  the  allegations  in  the  answer,  setting  up  an 
agreement  to  rescind  the  contract,  were  responsive  to  the  bill,  and 
were  evidence  for  the  defendant."  (a) 

•  CUaoQ  «,  Morris,  10  Johnn.  Bi2 ;  Field  v.  Holland,  6  Cranch,  21 ;  Vi'ooilcock  r. 
Benatt,  1  Cowen,  743,  744,  n.  ;  Stafford  v.  Brj-an,  1  Paige,  243  ;  Forsyth  l-.  (JIaik. 
S  Wend,  643. 

»  Dunhnm  it.  Gates,  1  Hoffm.  Ch.  185.  •  Allen  v.  Mower,  IT  Vt.  61. 

•  Powell  V.  PoKPll,  7  Ala.  5S2  ;  Chaffin  v.  Choffiu,  2  Der.  li  Bat.  Cb.  2&5. 

•  Sphwarz  v.  Wendell".  Walk.  Ch.  267. 

•  Wooilcock  V.  Bennet,  1  Cowen,  711. 

(n)  Where  the  hill  let  ont  the  making  annn-nr,  should  be  considered  as  evidence. 

of  a  contract,  alleged  its  loss,  and  treated  Sheldon   «.    Shehlon,   3   Wis.    699.      So 

it  as  a  coutract  in  force,  it  was  held  that  whi-re  a  bill,   brought  to  [jroenre  settle- 

tbis  did  not  permit  that  an  averment  or  ita  tnent  of  a  jwrtntrship  account,   did   not 

eincelktion  by  the  respondents,  in  their  allege  anjr  settlement,  bat  the  anawer  set 
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§  283.  Annrer  to  be  nnder  oatb,  naleaa  irolTed.  Hc^larlv,  in 
proceedings  in  chancery,  tlie  defendant's  answer  is  under  oo/A, 
unlesi  the  plaintiff  chootea  to  dispense  with  it ;  in  whicli  case  he 
moves  the  court  for  an  order  to  that  effect ;  which,  if  the  defend- 
ant is  under  no  incapacity,  such  as  infancy,  or  the  like,  is  ordi- 
nirily  granted.^  If  tlic  parties  agree,  the  order  is  granted  of 
course ;  and  if  the  plaintiff  files  a  replication  to  an  answer  n,it 
sworn  to,  this  is  evidence  of  a  waiver  of  the  oath.^  (a)     Where  the 

1  Cooper,  Eri.  PI.  325  ;  Story,  Eq.  PI.  j  87*  ;  2  Dan.  Ch.  Pr.  848,  6th  Am.  ed. 
to!,  i.  731-744,  and  notoa. 

s  Fulton  Buuk  e.  Beach,  8  Wend.  38  ;  a.  o.  2  Paige,  307.  By  the  vregeat  Coda 
□f  Practice  in  New  York,  if  the  plaintiff  makea  oath  to  his  compUiat,  the  deTenilout 
is  bound  to  pnt  in  his  ansver  unjler  oath  ;  but  ths  verilication  to  the  answer  may  be 
omitted,  when  an  ajmiaaioa  of  the  truth  of  the  allentions  might  subject  thu  party  to 
prowcation  for  felony.  AnienJeil  Code,  §  157  ;  Hillf.  MuUer,  8  N.  Y.  Leg.  Ols.  90  ; 
Swift  n.  Hosmer,  «  H.  Y.  Lmj.  Obs.  317  ;  a.  c.  1  Code  Rep.   28  ;  Alfred  r.  Watkinji, 


1  Code  Ken.  s.  s.  313.  If  the  defendant  verifies  his  answer  by  oath,  all  the  aulue-- 
|uent  p1oa<lin29  must  be  verilied  in  like  manner,  whelhar  the  complaint  is  rerllied  or 
■\oi.     Lin  V.  Jaqimys,  2  Code  Rep.  29  ;  Levi  v.  jakeways.  Id.  89 ;  Code,  uM  «uynL 


forth  a  full  accounting  and  settlement,  it         (a)  In  Hassichuaetts,  by  the  fifth  nila 

was  held  that  this  was  not  responsive  to  of  chancery  practice,  "  When  a  bill  shall 

the  hill,  and  could  not  be  conBidorcd  as  ba  filed  other  than  for  discovery  only,  the 

evidence,   but  that,   coming    in   liy  way  complainant  may  waive  the  neci-snty  of 

of  defence,  it  must  be  regarded  m   the  the  answer  being  made  on  the  oath  of  the 

nature  of  a  pli!a.     Spiiulding  v.  Holmes,  defendant ;  and  in  such  uase  the  answer 

25  Vt.  491.     I4or  ran  the  answer,  though  may  be  made  without  oath,  and  shall  have 

responsive  and   uncontnidicteJ,  be  taken  no  other  or  greater  force  as  evidence  tltna 

to  establish  any  tiling  in  bar  of  the  relief  the  bill.     No  eiception  for  ioaulGoiency 

[irayed  for,  which  larol  testimony  would  can  be  taken  to  such  answer."     In  Bing- 

not  bii  admittcil  to  prove,  for  it  is  as  evi-  ham  v.  Yromuns.  10  Cush.  58,  it  vras  do- 

donee  only  that  it  is  received.     Winn  e.  cided  that  this  waiver  must  be  made  by 

Albert,  2  Md.  Ch.  Duels.  169.     And  when  the  complainant  in  his  bill  before  answer, 

the  complainant  lilad  his  bill  to  reform  a  and  that  he  cannot  do  it  afterH'anis,     The 

deed  given  by  him,  alleging  that  by  the  whole  case  was  thus  stated  by  Shaw,  C.  J.  : 

deeil  one  hundred  feet  were  conveyed  on  "This  is  a  bill  in  equity  against  a  mort- 

a  certain  street,  whereas  it  should  have  gagee,  to  redeem  a  mortgage,  and  praying 

conveyed  thirty  feet  only,  and  the  resnon-  fur  an  acconnL     The  bill  is  in  the  oauu 

detit  in  his  answer  admitted   that  there  form,  not  waiving  the  respondent's  oath ; 

was  a  mistake  in  the  deed,  but  "affirmed"  to  which  a  sworn  answer  was  duly  made, 

that  the  deed  should  have  conveyed  thirty-  When  the  case  came  befoiB  the  judge  at 

two  feet,  it  was  held,   that  it  would  seem  NUi   Priui,    the   complainant    moved    to 

that  the  respondent  must  establish  this  ivaive  the  requirement  of  a  sworn  answer, 

allegation  by  independent  evidence.  Busby  and  that  the  respondent's  answer  mijiht 

V.    Littlelicld,   33   N.    H.    73.      See   also  be  stricken  out      The  motitm  was  over- 

Parkes  «.  Gorton,  3  K.  I.  27.  ruled,  and  the  question  rewrred  for  tiia 

But  where  the  answer  of  the  respon-  whole  court, 
dent  admitted  the  indebtedness  originally  "  If  the  complainant  in  equity  would 

as  chared  In  the  bill,  but  alleged  pay-  waive  an  answer  on  oath,  as  he  may  do 

inent,    such  answer  being  responsive  to  nnder  the  fifth  rtlle  of  chancery  pracdrc, 

the  allegations  and  intem^tories  of  the  he  mnat  do  it  by  bis  bill  and  before  an- 

hill,  it  is  at  h-asi  pHina  faeie  evidence  for  swer.      In  that  case  the  rraponden 
'     '"  "   '     not  absolu' 

the  usual  countervailing  jiroof  in  cases  ne- 

ceiary  to  outweigh  an  answer  in  chuncery.  oiii  ;  anri  lo  sunn  answer  mere  can 

Kin!!   V.    Pa\-an,   18   Ark.    583.      See  also  exception    taken.       Or.    th-    cnmpla 

Hinkle  tr.  Wanzer,  17  How.  (U.  S.)  353.  might  require  an  answer  on  oath. 


j,Goo<^lc 


PART  YI.]  60DBCE8,  ETC.,  OF  EVIDENCE. 


answer  is  not  awom  to,  its  effect  and  value,  as  evidence  in  the 
cauae,  is  a  point  on  which,  in  this  coantry,  some  difference  of 


;  but, 

__  .  „     ,    .       ;  u  1 

entitled  to  the  benetic  of  hu 
CFideuce,  so  fur  as  responsive.  If  it  Hern 
0EherTL<e,  tlie  etfeirt  would  be,  that,  after 
a  sworn  answer  Qleil,  the  compiaiuBiit 
might  speculate  on  the  relative  advantage 
or  diHadvanbi^,  on  ihe  one  hand,  of  bene- 
fit to  himaell  of  the  discoveri<-s,  and,  on 
the  other,  of  bcneiit  to  the  defendant  of 
his  answer,  as  evidence,  aud  admit  or 
reject  it  accordiD|{ly,  at  his  own  election. 
This  nould  be  an  unfair  advantage,  and 
ineqtiitable  ;  and  the  court  are  of  opinion 
that  the  oiotion  of  the  complainant  to 
(tribe  out  the  odtb  from  the  n^pondcnt's 
answer  waa  right  I J  overruled."  In  Cliace  o. 
Holmes,  2  Gray,  131,  it  waa  bvld  that 
the  eomplaiaant  who  had  not  waived  the 
oath  of  the  respondent  in  his  bill  could 
not  do  BO  aft*r  a  demurrer  had  been  filed 
by  the  respondent  and  then  withdrawn. 

In  Gerriah  v.  Towne.  3  Gray,  61,  the 
complainant  in  his  bill  waived  Che  oath 
of  the  reapondcnt  t«  bb  answer.  The 
respondt;ut,  notwithstanding  this  express 
waiver,  answered  under  oatn.  The  com- 
plainant, without  moving  the  court  for 
the  cancellation  of  the  oatb,  filed  a  gen- 
eral replication.  It  was  hrld,  that  though 
a   general    implication    waivca    all   insuffl- 

that  it  does  not  at  all  affect  the  question 
of  its  competency  as  proof  of  the  facta 
and  statenienta  it  eontainii  ;  and  that  such 
ill  the  nreessary  effect  of  the  rule  itself, 
the  provision  being  that  when  the  com- 

enswer  maif  be  made  without  oath,  and 
ihall  have  no  other  or  greater  force  as 
evidence  than  the  bill." 

In  Maryland,  under  the  act  of  18'.2, 
c  133,  if  the  bill  doi«  not  require  the 
answer  on  oath,  the  answer  of  the  re- 
ajiondent  on  oath  is  not  eridrnue  ^  n 
the  complainant.  Winchester  v  Bal 
more,  Ac.  R.  R.,  4Md.  331.  In  nd  na 
if  the  complainant  waive  the  reepon  n 
oath  to  his  answer,  pursnant  tc  h  sta 
ute,  the  etfect  of  the  denial  in  t  w 

is  to  require  the  allegations  in  th    b 
lie  sustained  by  n  pre)ion  deran  vi 

lienr*.  Moore  v.  Mcl^lintoek,  6  I  d  — 
In  such   case,    two   witnesses  are 


liahillg  the  affiiTnative  of  an  issue  in  law. 
Peck  V.  Hunter,  7  Id.  295  ;  Larah  e. 
Brown,  S  Id.  284.  In  lowe,  a  defendant 
in  equity  may  answer  under  oatli.  although 
the  bill  enjiresslv  waives  il,  and  smdi  answer' 
will  be  received  in  eviilence.  Armstrong 
V.  Scott,  8  O.  Gr.  (lott'a)  4a3, 

The  views'  of  JuJgo  Kedfield  on  the 
question  of  the  admissibility  of  an  nn- 
Bwom  answer  as  evidence  were  expressed 
by  him  in  his  edition  of  this  worh,   as 

'■  It  seems  to  be  settled  in  the  practice 
of  some  of  the  American  States,  that  al- 
thongh  the  statute  allow  the  plaintiff,  in 
a  bill  in  equity,  to  dispense  with  the  oath 
of  the  defendant  in  his  answer,  anrl  that 
in  auch  cases  the  answer  will  be  sufficient 
in  all  ordiiiarj'  coses,  without   oath  ;  yet 

motion  to  dissolve  an  injunction,  that  the 
answer  should  be  sworn  to.  Mahnney  r. 
Lazier,  16  Ud.  69.  There  can  be  no  ques- 
tion upon  principle,  it  would  seem,  that 
the  answer  of  the  defendant  not  upon 
oath,  although  responsive  to  the  bill,  is 
to  be  treated  merely  in  the  nature  of  a 
plea  of  denial,  by  way  of  special  travarse. 
And  it  would  be  of  the  same  effect  pre- 
cisely, if  it  were  a  mere  general  issue. 
We  somewhat  marvel  that  any  judge  or 
teit-writer  could  ever  have  entertained 
doubt  in  regard  to  this.  It 
from  the  general   practice  of 

led 


qnirrd  ti 

by  the  denial  in  the  enswrr.'bi       ] 
dence  of  one  witness   is   entitle! 
tame  weight  as  it  would  have  lu 


spondent  upon  oath,  and  only 
by   the  oath  of  one  witnesH.       It   timse- 
quently  becomes  almost  matter  of  course 
to  allow  that  extent  of  force  to  the  answer, 
per  «,  not  reflecting  always  whether  it  is 
to  the  answer  as  testimony  or  as  a  plead- 
ing.    Bnt  a  moment's  consideration  must 
convince  all  that  this  effect  results  from 
the  answer  as  counter  evidence  only.     It 
IS  npon  the  same  ground  that  no  weight 
o  be  attached  to  the  answer  of  u  de- 
da      as  executor,  or  in  an  ofhcial  co- 
in    y  or  as  agent  of  a  corjKjration,  or  in 
y      nil   where   not   |iur[>urtiiig    to   be 
d     upon    personal    knowledge.      This 
IS  strongly  confirmed  hy  the  opinions 
Lord  Eliion  (Curling  v.  Townsheiid,  I» 
es    623,   829),    Thompson,    J.    (Ilnioii 
Ba  k     f  Geoigetown  v.  Geary,  5  Peters, 
9  0-112),  and  Chancellor  Walworth 

(8m    h  0.  Chirk,  4  Paige,  868)." 

has  heen  held  that  the  facta  alleped 
in   the  answer  tuny  be  regunled   by  the 
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opinion  has  been  expressed.  The  rule  in  EnglaDd,  as  held  by 
Lord  Eldon,  was  that  the  defendant's  answer  witbout  oath  gave 
the  same  authority  to  tlie  court  to  look  at  the  circumstances, 
denied  or  admitted  in  the  answer  so  put  in,  for  the  purpose  of 
administering  civil  justice  between  Uie  parties,  as  if  it  was  put  in 
upon  the  attestation  of  an  oath.'  In  a  case  in  the  Supreme  Court 
of  tlie  United  States,  which  was  an  injunction  bill,  filed  upon  the 
oath  of  tlie  complainant,  to  which  an  answer,  by  a  corporation, 
was  put  in  without  oatli,  the  question  was  as  to  the  amount  of 
evidence  necessary  to  outweigh  the  answer.  The  court  said,  Uiat 
tiie  weight  of  such  answer  was  very  much  lessened,  if  not  entirely 
destroyed,  aa  matter  of  evidence,  when  not  under  oath ;  and, 
indeed,  that  they  were  inclined  to  adopt  it  as  a  general  rule,  that 
an  answer  not  under  oath,  is  to  be  considered  merely  as  a  denial 
of  the  allegations  in  the  bill,  analogous  to  the  general  issue  at  law, 
so  aa  to  put  the  complainant  to  the  proof  of  such  allegations. 
But  the  cause  was  not  decided  on  this  ground,  tliere  being  suBi- 
cient  circumstances  in  the  case,  corroborating  the  testimony  of 
the  opposing  witness,  to  outweigh  the  answer,  even  if  it  had  been 
sworn  to.'  And  Mr.  Chauccllor  Walworth,  in  a  case  before  him, 
is  reported  to  have  held,  that  an  answer,  not  sworn  to,  waa  not  of 
any  weight  as  evidence  in  the  cause.*  But  Mr.  Justice  Story, 
speaking  of  such  an  answer,  was  of  opinion,  that  it  is  by  no  means 
clear  that  it  is  not  evidence  in  favor  of  the  defendant  as  to  all 
facts,  which  are  not  fully  disproved  by  the  other  evidence  and  cir- 
ctimstancea  in  the  case,  nor  clear  that  it  ought  not  to  prevail, 
where  the  other  evidence  is  either  defective,  obscure,  doubtful,  or 

'  Curling  V.  TownshcDd,  19  Vea.  S23.  Thia  was  an  appUcatJon  by  the  dprenilant 
for  leave  to  file  a  supple inoiitJil  anawer  ;  iu  other  woni«,  to  deprive  the  pktiitiff  of  the 
beiie£t  to  wliich  he  uaa  entitled  from  ttie  anawei  which  was  already  on  the  record,  but 
was  without  with.     2  Oun.  L'h.  Pr.  848,  5th  Am.  i-d.  vol  i.  738. 

«  Uiiioii  Hank  of  Oeoraetown  v.  Geary,  fi  Pet.  88.  112.  See  ante,  g  277,  n, 
*  Bartlett  v.  Gale,  i  Paige,  503.  And  see.  aocnnlingly,  Willis  t>.  Henderaon,  4 
Scam.  13.  In  iiome  of  the  United  States  it  is  enacted,  that  when  th^  plaintiff  wairea 
his  riffht  to  a  aworn  anawer,  the  anawer  ahall  have  no  more  weiRht  as  evidence  than 
the  bill.  Sw  Mithigan,  Rev.  Stat.  1846,  c  80,  J  31  [  lUinoia,  Rev.  Stat,  1846,  c.  21, 
8  21.  St-e  also  Massai-huaetts,  Reg.  Gen.  in  Chan.  '24  Pick.  411,  BtR.  5,  If  the 
defendant  is  entitled,  by  the  rules  of  law,  to  have  his  answer  considered  in  evidence, 
thoogh  not  fiO'om  to,  the  iiaestiou  haa  aometimes  been  raised,  whether  the  court  can, 
by  auy  rule  of  practice,  exclude  it. 

court  in  deciding   on   the  merits  of  the  4fi  Md.  223,  an  anawer  not  under  oath  waa 

case,  although  the  answer  waa  not  swom  held  not  evidence  aeainst  the 'M>mpUinwit, 

to,  where  the  facts  re^arileil  were  admia-  and  to  the  same  effect  Is  Geiriah  t.  Towner 

aions  against   the  defendant      Miller   i:  3  Gray  (Mass.),  82. 
Payne,  4  Bradw.  112.     Id  UaU  v.  (Jlagetl^ 
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uusatisfuctory.  And  it  may  Tell  be  sn^ested,  he  adds,  whether 
the  plaintiff  has  a  right  to  dispense  with  the  oath,  and  yet  to 
make  the  answer  evidence  in  his  own  favor  as  to  all  the  facts 
which  it  admits,  and  exclude  it  in  endence  as  to  all  the  facts 
which  it  denies.' 

§  287.  Xtxosptioiw  to  ral«  tliat  detandkiifa  answer  !•  «Tld«noe  In 
hl«  favor.  The  general  rule  that  tha  defendant's  answer,  respon- 
sive to  the  bill,  is  evidence  in  his  favor,  is  9uhjeet  to  several  limita- 
tiont  and  exeeptiont.  For  though,  in  form^  it  is  retporuive  to  an 
intorn^atorj  in  the  bill,  yet,  if  it  involves  also,  affirmatively,  the 
assertion  of  a  ngbt,  in  opposition  to  the  plaintiff's  demand,  it  is 
but  mere  pleading,  and  is  therefore  not  sufficient  to  establish  the 
right  so  asserted.'  (a)  The  answer,  also,  must  not  be  evasive ;  it 
must  be  direct  and  positive,  or  so  expressed  as  to  amount  to  a 
direct  and  positive  denial  or  affirmation  of  the  facta  distinctly 
alleged  and  charged  or  denied  in  the  bill,  in  order  to  have  weight 
as  evidence  in  his  own  favor,  in  regard  to  those  facts.*  (&)  And 
Oiis  is  especially  true  as  to  facts  charged  in  tlie  bill  as  being  the 

1  Stor;,  Eq.  PI.  %  S7S  a.  Suteeqiientiy  to  the  publicatioD  of  the  work  here  ctted, 
the  Bsme  point  was  ttdverted  to  by  Mr.  Justice  Wayue,  in  delivaring  the  opinion  of  the 
court  in  Wlteraon  v.  Gainea,  8  How.  8.  C.  688  ;  in  which  he  cited  and  n-affinned 
Uie  obaervationa  of  the  learoud  judge  in  S  Pet.  112,  above  quoted,  and  also  that  c^ 
Ur.  Chaocellor  Walworth,  in  BartleCt  v.  Gale,  tupra.  Bnt  bere,  too,  tlie  point  wa« 
not  raised  in  argument,  nor  naa  it  judiciiilly  before  tbe  court,  the  testiinouy  of  the 
opposing  witoefls  being,  aa  the  judge  remarked,  so  strongly  corroborated  by  other 
proofs,  that  the  answer  wonld  be  dispro»ed,  if  it  hnd  been  ewom  to.  The  attention 
oF  the  court  does  not  aeem  to  hare  been  drawn  to  the  doubt  suggested  by  Ur.  Justics 
Story.  In  Bubcock  v.  Smith,  22  Pick.  61,  66,  the  question  uhether  the  de)>ositiona 
of  cOHlefendantB  were  admissible  Fdi-  each  other  where  the  plaintiff  had  waived  the 
oath  to  tlieir  answers,  was  ruiaed,  but  not  decided. 

»  Payne  v.  [.'olf«,  1  Munf.  S7S  ;  Clarke  v.  While,  12  Pet.  178,  190. 

•  2  Dan.  Ch.  Pr.  830.  831,  98i,  and  notes  by  Perkins,  5th  Am.  fd.  vol.  ».  719- 
730 ;  Wilkins  d.  Woodfin,  6  Jlnnf.  183  ;  Sallee  «.  Duncan,  7  Monr.  382  ;  Hutchison 
V.  Sinclair,  Id.  291.  And  see  SlcGuffie  e.  Planters'  Bank,  1  Frvem.  Ch.  388  ;  Amo* 
V.  Ueatberby,  7  Dana,  i5. 

(o)  Hart  V.  farpenter,  3fl  Mich.  402  ;         If  a  hill  alleges  raattere  which  consU- 

O'Brian  v.  Vn,  82  111.  27*  ;  Miles  r.  Miles,  tute  the  defence  of  the  re3i>nndent,  this 

32  N.  H.  U7' ;  Biiaby  v.  LittleReld,  33  Id.  allegatioQ  does  not  render  tlmt  part  of  the 

78  ;  Spaulding  v.   Holme!),  25  Vt.   491  ;  answer  which  relates  lo  that  <lel'ence,  evi- 

iTBsr.  Hatttnl,4  R.  1.  U:  Fislerr.  Porch,  dence  for  tbe  resix-ndent  ;  for  only  that 

2  Stockt.  (X.  J.)  213  ;  Dease  v.  Moody,  part  of  the  answer  whieh  is  rewionsive  to 

31  Mim.  817  i  Robertt  o.  Totten,  13  Ark,  the  material  alleguUons  of  the  bill  in  evi- 

809  ;  Pii^h  p.  Puftli,  9  Ind.  132  ;  Hunt  v.  dence  for  the  respondent.    Brown  v.  Kaha- 

Thon],  2  Mi.'h.  213  |  Smith  v.  Potter,  3  weiler,  2S  N.  J.  Eij.  311. 
Wis,  432.    So,  where  the  defendant  seta         {b)  Stouffer  r.   Marhen,   Ifl   ill.   658i 

np  laches  on  the  part  of  the  complainant,  Dinsmoor  c,   Hazeltou,   2  Foster,   S,  H. 

hi*  alletrations  are  not  responsiTe  to  the  685. 
hill  and  are  not  eririence.    Gaaa  v.  Arnold, 
a  But.  (Tenn.]329. 


ovGoo<^lc 


fi02  LAW  OP  EVIDENCE  IN   EQDJTT.  [PART  VI. 

acts  of  the  defendant,  or  within  his  personal  knowledge,'  If, 
however,  they  are  such,  that  it  is  probable  he  cannot  recollect 
them  80  as  to  answer  moro  positirelj,  a  denial  of  them,  according 
to  his  knowledge,  recollection,  and  belief,  will  be  sufficient.^  And 
no  particular  form  of  words  is  necessary  ;  it  being  sufficient  if  the 
substance  is  so.^  But  if  the  defendant  professes  a  want  of  knowl- 
edge of  tlie  facta  alleged  in  the  bill,  tlie  answer  is  not  evidence 
against  those  allegations,  even  though  he  also  expressly  denies 
them.*  (a)  So,  if  the  fact  asserted  by  the  defendant  is  such,  tlist 
it  is  not  and  cannot  be  within  hia  own  knowledge,  but  is  in  truth 
only  an  expression  of  his  strong  conviction  of  its  existence,  or  is 
what  he  deems  an  infallible  deduction  from  facts  which  were 
known  to  him  j  the  nature  of  his  testimony  cannot  be  changed  by 
the  positiveness  of  his  assertion,  and  therefore  the  answer  docs 
not  fall  within  the  rule  we  are  considering.'  (J)  The  answer  of 
an  infant,  also,  by  his  guardian  ad  litem,  though  it  be  reaponsire 
to  the  bill,  and  sworn  to  by  the  guardian,  is  not  evidence  in  his 
favor  ;  for  it  is  regarded  as  a  mere  pleading,  and  not  as  an  exam- 
ination for  the  purpose  of  discovery.* 

§  288.  AUegatloiu  In  uuwer  Dot  denied,  admitted.  But  in  order 
that  the  answer  may  be  evidence  for  the  defendant,  it  is  not  alioayt 
necettary  that  it  tkovXd  he  reipontive  to  the  bill;  for  where  no  re- 
plication has  been  put  in,  and  the  cause  is  heard  upon  the  bill, 
answer,  and  exhibits,  the  answer  is  considered  true  throughout,  in 
all  its  allegations,  and  whether  responsive  or  not ;  upon  the  plain 
and  obvious  principle  that  the  plaintiff,  by  not  filing  a  replication 


'  Utiea  Int.  Co.  v.  Lynch,  8  Paige,  210. 

•  Dniry  B.  Connor,  8  H.  &  J.  288  ;  Bailey  v.  StilM,  2  Green,  Ch.  24S  ;  McGnffie 
V.  Planters'  Bank,  1  Freeni.  Ch.  383  ;  Town  p.  Needham,  8  Paige,  &4d  ;  Dunhiun  f. 
G«te^  1  Hoffm.  Ch.  18S  ;  WhittingWii  r.  KobertB,  4  Mour.  173  ;  St«te  v.  Hollow&T, 
8  HUckf.  45. 

»  Clark  «,  Van  Rienwdyk,  9  Cranch,  IflO,  181  ;  Pennington  c,  Qittillg^  2  0.  4  J. 
218.  Ami  see  Copelaad  v.  Crane,  S  Pick.  78  ;  Garrow  r.  Carpenter,  1  Port.  359 ; 
Waters  V.  Creagb,  4  Stew,  t  Port.  410  ;  Uwreni-e  o,  Lawrence,  1  Bibb,  867  ;  HurUa 
V.  Wingate,  2  J.  J.  Marsh.  138  ;  Hunt  c.  Roaamanier,  S  Maaon,  994  ;  Fryrear  r.  Law- 
rence, S  Gitm.  326  ;  Dogiin  v.  Qittings,  8  Gill,  138  ;  Newman  v.  Junes,  12  Ala.  29. 

•  Bolkley  v.  Van  Wjrck,  5  Paige,  53tl ;  Ch&ffin  v,  Kimball,  23  lU.  SS.  And  tee 
St«phea«iii  t>.  Stephenson,  S  Paige,  853.     See  anu,  {  278,  and  noCea.' 

(n)  LoomU    «.    Fay,    24    TL    240;  statements  rrom  which  no  rraKinslile  donU 

VTooley  v.  Chamberlain,  Id.  270,  can  be  entertained  of  fraud,  the  circum- 

(i)  Where    an   answer,   althongb    t»-  atancea  of  the  aniwer  will   destroy  the 

aponaire  to  the  bill,  denies  circumatance*  effect  of  it!  danial.     Wheat  n.   Mom,   16 

to  be  fnndulent  aa  allegod,  yet  contain*  AA.  S43. 
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and  thereby  Duttiitg  the  facts  in  issue,  has  deprived  the  defendant 
of  the  opportunity  to  prove  them.'  (a)  And  if,  afler  a  replication 
ia  filed,  the  cause  is  set  down  for  a  bearing  on  the  bill  and  an- 
swer, by  the  plaintiff,  or  by  consent,  the  annwer  is  still  taken  as 
true,  notwithstanding  the  replication.^  (b')  And  where  the  defend- 
ant states  only  that  he  believes,  and  liopes  to  be  able  to  prove,  the 
facts  alleged  in  the  answer,  the  same  rule  prevails,  and  the  facts 
so  stated  are  taken  for  truth."  If,  where  the  cause  is  heard  apon 
bill  and  answer,  it  appears  that  the  plaintiff  is  entitled  to  a  decree, 
he  must  take  it  upon  the  qualifications  stated  in  the  answer.* 

§  289.  Effect  of  uiawer.  Subject  to  the  preceding  qualifica- 
tions and  exceptions,  the  known  rvle  in  eqiuty,  as  before  intimated,' 
is  "  that  an  answer,  which  is  responsive  to  the  allegations  and 
charges  made  in  the  bill,  and  contains  clear  and  positive  denials 
thereof,  must  prevail ;  unless  it  is  overcome  by  the  testimony  of 
two  witnesses  to  the  substantial  facts,  or  at  least,  by  one  witness, 

1  2  D«n.  Ch.  Pr.  1188, 1186  (6th  Am.  ed. ),  vol.  i.  •  828,  Id.  98*,  and  n.  by  Perkins ; 
D«l8  V.  MuEvvra,  3  Cowen,  118,  126.  And  see  Barker  v.  Wjlii,  1  Vera.  1S9  ;  Kennedy 
F.  Baylor,  1  Wa«b.  182  ;  Peiree  v.  West,  1  Pet.  C.  C.  361  ;  Slason  v.  WriaLt,  14  Vt. 
208  ;  Leeds  v.  Marina  Ins.  Co.,  2  Wheat.  880.  In  Arkansas,  it  ia  enacted  that  "  when 
any  compUinant  shall  seek  a  diwoveiy  respectina  the  matteta  ehareeil  in  the  bill, 
tlie  discluaured  made  in  the  answer  sball  not  Ue  conclusive  ;  but  if  a  replication  be  tiled, 
it  may  be  contradicted  or  diajiroved,  ss  other  testimony,  according  to  the  practice  of 
Courts  of  Chancery."  Rev.  Stat,  1887,  c.  23,  M9.  So  ia  the  law  in  Misaouri  Rev, 
Stat.  1845,  c  187,  §  80.  And  in  lUmois,  Rev.  Stat.  1846,  c.  21,  fi  83.  In  Ohio,  it  ia 
euactad  that,  at  a  hearing  on  bill  and  answer,  the  answer  may  be  contradicted  by  mat- 
ter of  reconl  referred  to  in  the  answer,  but  not  otherwise  Rev.  Stat.  1641,  c.  87. 
$  31.  So  also  ia  the  statnte  law  in  New  Jei«ey,  Rbt.  Stat  1846,  tit.  83,  c.  1,  S  88, 
And  in  Uiaaouii,  Rev.  Stat.  1846,  c.  187,  929.  And  in  Illinois,  Rev.  Stat.  1845,  c  21, 
S82. 

1  Moore  v.  Hylton,  1  Dev.  Ch.  429;  Carman  t>.  Wataon,  1  How.  {Miaa.}  S38 ; 
Reece  c.  Darbv,  4  Scam.  169. 

•  BrinckerhofT  D.  Brown,  7  Johns.  Ch.  217,  228, 
'  Doolittle  t-.  Gookin.  10  Vt.  266. 

•  Supra.  S  277.  And  see  aiUt.  to!,  i.  p.  280.  Vandogrift  v.  Herbert,  18  N.  J. 
Eq.  166  ;  Thomas  if.  Nnoae,  114  Pa.  St.  45.     . 

<a)  Randolph's  Appeal,  68  Pa.  St.  (6)  White  v.  Craw,  16  Oa.  416 ;  Conl- 
178  ;  Gates  v.  Adama,  24  Tt.  -70  i  War-  son  v.  Couleon,  6  Wiac.  79.  But  it  was 
ren  t>.  Twilley,  10  Md.  89  ;  Lampley  v.  held  in  Van  Dyke  v.  Van  Dyke,  28  N.  J. 
Weed,  27  Ala.  621  ;  Owin  v.  Selbj,  6  Eq.  180,  that,  in  such  a  case,  any  allcga- 
Ohio  8L  97  ;  Perkins  v.  Nichols,  11  Al-  tions  in  the  answer  which  aet  up  a  defence 
leu  (Haas.),  644;  Tejnter  v.  Clark,  6  Id.  in  theway  of  confession  and  avoidance  were 
6S -,  and  it  the  answer  denies  rastenal  not  evidence  io  favor  of  the  defendant,  but 
aUegations  in  the  ^laintiB'B  bill,  these  must  be  proved  by  bim  by  evidence  ali- 
all^ationa  are  considered  disproved  by  rtndt.  So  in  Taunton  v.  Taylor,  116 
the  answer,  for  the  plaintiff,  by  taking  a  Mass.  264,  where  the  cause  was  ael  down  for 
hearing  upon  the  bill  and  anawer,  has  in  hearing  on  the  bill,  answer,  and  an  agreed 
reality  a^eed  to  take  the  defendant's  statement  of  facts,  after  a  general  replica- 
statement  of  the  case  as  tme.  The  bill,  tion  hsd  been  filed,  it  was  held  that  the 
therefore,  must  be  dtaniissed,  as  the  plain-  allegations  in  the  answer  must  be  sup- 
tiff's  case  fuls  is  mrne  of  it«  material  alle-  ported  by  the  statement  of  facts  in  order 
rions.  United  Stal«a  v.  Scott,  8  Woods  1«  be  taken  U  trne. 
C.  88i. 
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and  other  attendant  circumstances  which  supply  the  vant  of  an- 
other witness,  and  thus  destroy  the  statements  of  the  answer, 
or  demonstrate  its  incredibility  or  insufficiency  as  evidence."' 

>  Daniel  b.  Mitchell,  1  Story,  172,  188,  per  Story,  J. ;  Lenoi  r.  Prout,  S  Wheat 
5-20.  AndaeeS  Dan.  Ch.  Pr.  933,  and  cages  iu  Mr.  HMkuWauota  (5thAm.  ihI.),  voLL 
S  343,  'i  Story,  Eq.  Jur.  §  1528.  Id  Iowa,  every  pleadiOK  required  to  Iw  made  under 
oalb.  if  ewom  to  uy  tile  inirty  hinjBelr,  ia  uonaidered  aa  Gviileui-e  in  the  causa,  of  equal 
weight  with  that  of  a  di»iDtefe»ted  witness,  Bev.  Code,  1851,  j  li<6  ;  aiidBTeTj;  affirm- 
ative allFsiitiau  duly  iileadeil  in  the  |ietition,  il  not  mi>Duded  to  in  the  answer,  ia  taken 
aj  true.  Id.  J  1742.  But  an  answer,  though  responsive  to  the  bill,  and  denying  its 
cliarges,  and  not  outweighed  by  two  opposing  witneasKS,  or  bv  one  witness  and  other 
Bijuivalent  testimony,  is  not  eonclueive  uimn  ajury.  Hunter  v.  Wallace,  1  Overton,  239. 
Iti  Indiana,  it  ia  enacted,  that  jileadiu,:;!!,  sworn  to  by  either  party,  in  any  ease,  shall 
not,  on  the  tiial,  be  deemed  |>roof  of  the  facts  alleged  theroiu,  nor  require  other  or 
gru-ater  proof  ou  the  part  of  the  adverse  party,  than  those  now  swoni  to.  Rev.  Stat 
1852,  part  B,  o.  1,  §  75.  In  Misaissijipi,  the  rale,  requiring  mora  thsn  one  witnesi 
to  overthrow  an  answer  in  chancery,  is  abolished  in  all  cases  where  the  bill  ia  awom 
to  by  the  complainant ;  and  it  is  enacted,  that  the  answer  shall  in  no  case  receire 
greater  weight  and  creilit,  upon  the  hearing,  than,  in  view  of  the  interest  of  the  party 
making  It  and  the  circumstances  of  the  case,  it  may  be  fairly  entitled  to.  Stat  Feh. 
15,  18^8,  S  fl  ;  Aid.  k  Van  Hoes'  Di^.  p.  847.  In  Arkansas,  the  answer  to  a  bill  ot 
discovery  is  not  conchiaive  ;  but  on  filing  a  replication,  the  pUintiff  may  cotitmdict  or 
disprove  it,  as  in  other  cases,  according  to  the  course  of  practice  in  chancery.  Rer. 
Stat  1837,  c.  23,  5  48-  'n  Michigan,  in  hills  other  than  for  discovery,  tlie  plaintiff 
may  waive  the  defendant's  oath  as  to  the  answer ;  in  which  case  the  answer  may  be 
maile  without  oath,  and  shall  have  no  other  or  greaUr  force  as  evidence,  than  the  bill. 
Rev.  Stat    1846,  c.    aO,  §  31.      In  Alabanl^  the  law  is  the  same.      Code  of  Alabama 


i,  c.    90,  §  31. 
It  is  also  th 


(I8J2),  S  2877.  It  is  also  the  same  in  Illinois.  Rev.  Stat  1845,  c.  21,  9  2). 
Carpenter  v.  Prov.  Wash.  Ins.  Co.,  4  How.  3.  C.  186,  the  rule  atatod  in  the  toit  wsa 
reviuwetl  and  commented  on  by  Woodbury,  J.  "Where  an  answer,"  he  observed,  "is 
responsive  to  a  bill,  and  like  tfiia  denies  a  tact  nnequivocally  and  under  oath,  it  most, 
in  iQost  CBSes,  be  proved  not  only  by  the  testimony  of  one  witness,  so  as  to  nenlnilua 
that  denial  and  oath,  hut  by  some  additional  rvidence.  in  order  ti>  turn  the  scales  for 
thH  i)lHintlff.  Daniel  r.  Mitchell,  1  Story,  1S8  ;  HigUe  v.  Hopkins,  1  Wash.  C.  C. 
230  ;  Union  Bank  of  Georgetown  v.  Geary,  5  Pelria,  99.  The  ailditional  evidence 
mist  Is  a  second  witness,  or  very  Urmu/  circurnMaacta.  1  Wash.  C.  C.  230  ;  Hnghei 
e.  Blake,  1  Mason,  C.  C.  515  ;  3  Gill  k  Johns.  425  ;  1  Paige,  239  ;  3  Wend.  633 ;  2 
Johns.  Ch.  92.  Clark's  Ex'rs  r.  Van  Riemsdyk,  9  Crancb,  1C3,  savs,  '  with  pre^ciuDt 
circnmaWnces."  Keale  v.  Hagthrop,  8  Bland's  Ch,  6fl7  ;  2  Gill  &  Johns.  208.  But  a 
part  of  the  cases  on  this  sulyect  intiixluce  aoinu  ciualifications  or  limiiations  to  tlie  gen- 
eral rule,  which  are  urged  as  diminishing  the  quantity  uf  eviilence  necfssan-  here. 
Thus,  in  9  Cronch,  180.  the  grounds  of  the  nifu  am  explaineil  ;  and  it  is  thought 
proper  tlwre.  Chat  something  should  be  detracted  from  the  weight  given  to  an  answer, 
if  from  the  nat'ire  uf  things  the  respunrlent  could  not  know  the  truth  of  the  matter 
sworn  to.  So  if  the  answer  do  not  deny  the  nllegalion,  but  only  expn-ss  ignoniace  <^ 
the  fact  it  has  licen  aiijudged  that  one  positive  witness  to  it  mav  suiOre.  1  J.  J,  Mai^ 
shall,  178.  So,  if  the  iiiiswer  be  evasive  or  equivocal  4  J.  J.  Marshall,  21S  ;  1  Dana, 
174  ;  4  Bibb,  353.  t>r  if  it  do  not  in  some  way  deny  what  is  alleged.  Knickerbocker 
*.  Harris,  1  Paige,  212.  But  if  the  answer,  as  here,  explicitly  denies  the  material  alle- 
gation, and  the  reB|)Oudent,  though  not  personally  cnnuaaot  to  all  the  panicutafa, 
sweats  to  his  disbelief  in  the  allegations,  and  assigns  reasons  for  it,  the  complainant 
has,  in  several  instances,  been  reciuired  M  anatain  his  allegation  bv  morr  than  the  twti- 
mony  of  one  witness,  (3  Mason's  C.  C.  294.)  In  Coole  i:  Cliasc,  1  Bland,  13S,  such 
an  answer  and  oath  by  an  ailzninistrntor  was  held  to  be  sufficient  to  diisolvc  an  injunc- 
tioQ  for  matters  slleged  against  this  tesUtor.  So  it  ia  sulBcient  for  that  gnirpov  if  a 
corporation  deny  the  allegation  midiT  seal,  though  without  oath  (Haigiit  r.  Morris 
Aqueduct,  4  Wash.  C.  C.  601)  ;  and  aa  administrator  denying  it  under  onth,  fonnded 
on  his  diabelirf.  from  infurinution  communicste<l  to  him,  wdl  throw  the  biirlrn  o( 
proof  on  the  plaintiff  beyond  the  testimony  of  one  w^tnes^  though  not  so  mmli  Wvond 
a«  if  he  swore  to  mattors  within  his  personal  knowledge.    3  Bland's  Ch.   507,'  u. ; 
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From  the  manDer  in  which  this  rule  is  stated  both  here  and  else- 
where, it  might  at  first  view  appev  as  though  the  testimony  of 
a  witneta  were  indispensable,  aad  that  documentary  evidence,  how- 
ever weighty,  would  not  alone  suffice  to  counterpoiae  tlie  answer. 
But  it  is  not  so.  The  rule,  when  stated  as  above,  applies  particu- 
larly to  the  case  of  an  answer,  opposed  only  by  the  testimony  of 
one  witness ;  in  which  case  the  court  will  neither  make  a  decree, 
nor  send  it  to  a  trial  at  law.^  Bat  if  there  is  sufficient  evidence  iu 
the  cause  to  outweigh  the  force  of  the  answer,  the  plaiutifF  may 
have  a  decree  in  his  favor.  This  sufficient  evidence  may  couBiat 
of  one  witness,  with  additional  and  corroborative  circumstances ; 
and  these  circumstances  may  sometimes  be  found  in  the  answer 
itself;^  or  it  may  consist  of  ciroumstances  alone,  which,  in  the 
absence  of  a  positive  witness,  may  be  sufficient  to  outweigh  the 
answer  even  of  a  defendant  who  aiiswers  on  hia  own  knowledge.' 

1  GOl  k  Johns.  27n  ;  Penniogton  v.  Gitttngs,  2  Gill  &  Johiu.  208.  But  wliat  kktm 
to  go  rnrthei  than  is  necessuv  for  this  case,  it  hu  been  iidjiidssil,  in  3«lnioD  v.  Cla- 
Sctt,  S  Bland,  til,  ie&,  that  the  answer  of  a  corporation,  if  calFed  for  by  a  bill,  and  it 
b  mpoDsiTe  to  the  Mil,  thoa^  made  bj  a  'corporatioD  aggregate,  aader  its  seal, 
without  oath,'  is  competent  endence,  anil  'cannot  be  orertunied  by  the  testimony  ot 
one  witnfss  alone.'  Ws  do  not  go  to  this  extent,  but  see  no  Teuton  why  such  an 
•nswer,  by  a  corporatioii,  under  its  hual,  acd  swom  to  by  the  proper  otBcrr,  with  some 
means  of  knowledge  on  the  subject,  afaonid  not  gtnenlly  impose  an  obligatJoD  on  the 
eomplainant  to  prore  the  fact  by  mors  than  one  vitnvss.  (G  Peters,  111  ;  4  Wash. 
C.  C.  aoi.)"    See  4  How.  8.  C.  217-218. 

1  Fember  v.  Hathsn,  I  Bm.  Ch.  62. 

'  Pierwn  v.  Catlia,  3  Vt.  272  ;  Manry  v.  Lewis,  10  Yerg.  IIB.  And  see  Freeman 
V.  Fsirlie.  3  Her.  42.  For  caaes  illastntire  of  the  nature  and  amount  of  the  corrubo- 
ratire  testimony  reqain-d,  in  addition  to  one  witness,  to  outweich  the  answer,  see  Only 
V.  Walker,  S  Atk.  407  ;  Morphett  v.  Jones,  1  Swnnst.  172  ;  Biddulph  v.  St.  John, 
S  Bch.  k  Lefr.  6Si  ;  Lindsiky  e.  Lynch,  Id.  1  ;  Filling  u.  Annitoge,  12  Yes.  7S. 

*  Long  V.  White,  6  J.  J.  Msish.  228  ;  Gould  v.  Williamson,  S  Shepl.  273;  Clark 
c.  Rietnsuyk,  9  Cranch,  1S3.  In  this  case,  the  doctrine  on  this  subject  woa  expounded 
by  Uarahall,  C.  J.,  in  the  foltowing  tcmiB  ;  "The  general  rule,  that  either  two  wit- 
III  iiai  s.  or  one  witness  with  probsble  circumstances,  will  be  required  to  outweigh  an 
answer  asserting  a  fact  responslvely  to  a  bill,  is  admitted.  The  reason  upon  whidi  the 
rule  stands  is  this  :  The  plaintiff  i-alls  upon  the  defendant  to  answer  an  allegation  he 
makes,  and  thereby  admits  the  answer  t<i  be  evidence.  If  it  is  testimony,  it  is  equal 
to  the  testimony  of  any  other  witness  ;  and  as  the  plaintiff  cunnot  preToil  if  the  bal- 
ance of  proof  be  not  in  his  fai'nr.  he  must  hare  circumstances  in  additiou  to  his  single 
witness,  in  order  to  turn  the  balance.  But  certainly  there  may  be  evidence  arising 
from  circamstances  stronger  than  the  testimony  of  any  single  witness.  The  weight  uf 
•a  answer  moat  also,  from  the  nature  of  evidence,  depend,  in  some  degree,  on  llie  fait 
stated.  If  a  defendant  asserts  a  fact  which  is  not  snd  cannot  bo  within  his  own  knowl- 
edge, the  nature  of  bis  testimony  cannot  be  changed  by  th«  positivei^ess  of  hia  asfier- 
tion.  The  strength  of  hia  belief  may  have  betrayed  him  into  a  mode  of  eipreaaion  of 
which  he  was  not  fully  ap]iriaed.  When  he  intended  to  Qtter  only  a  strong  conviction 
of  the  eiistence  of  a  partipuUr  fact,  or  what  he  deemed  an  infailibie  deduction  from 
fncts  which  were  known  to  him,  he  may  assert  that  belief  or  that  dmlucCion  in  terms 
which  convey  the  idea  ot  bis  knowing  the  fact  itself.  Thus,  when  the  eiecutors  say 
that  John  lonea  Clark  never  gave  Benjamin  Monro  anthority  tu  take  up  money  or  to 
draw  bills;  when  they  assert  that  Riemsdyk,  who  was  at  Batavia,  did  not  tnkn  this 
bill  on  Che  credit  of  the  ownen  of  The  Patterson,  but  on  Oie  sole  credit  of  Beigamin 
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Thus,  on  the  one  hand,  it  has  been  held,  that  if  the  answer  be 
poaitive,  denying  the  chai^  in  the  bill,  it  ought  not  to  be  over- 
thrown by  evidence  le»g  positive,  though  it  proceed  from  the  month 
of  two  witnesses ;  *  and  that  if  the  answer  be  improbable,  yet,  if  it 
is  not  clearly  false,  it  will  be  conclusive  in  favor  of  the  defendant, 
in  the  absence  of  any  opposing  proof.'  On  the  other  hand,  it  has 
been  held,  that  the  force  of  the  answer  to  a  bill  of  discovery  may 
be  impeached  by  evidence  showing  directly  that  the  d^endant  is 
not  to  be  believed.*  So,  if  the  fact  is  denied  upon  belief  only,  un- 
less the  grounds  of  belief  are  also  disclosed,  and  are  deemed  suffi- 
cient;* (a)  or,  if  the  fact  is  denied  equivocally,  Indistinctly,  or 
evasively,  in  the  answer;"  or,  if  the  denial  is  mixed  up  with  a 
recital  of  circumstances  inconsistent  witli  the  truth  of  the  de- 
nial ;*(&)  or,  if  the  answer  is  made  by  a  corporation,  under  it« 
seal,  and  without  oath;''  the  testimony  of  one  witness  may  be 
sufficient  against  it.    But  a  positive  answer,  responsive  to  the  bill, 

Honm,  they  aseert  facta  which  cannot  be  within  their  own  knowledge.  In  the  first 
inatance  they  speak  from  belief ;  in  the  Inst,  thej  swear  to  a  deduction  which  tfaej 
make  froni  the  admitted  fact  that  Monro  could  show  no  written  authority.  These  tniits 
in  the  ciuttacteT  of  testimony  must  be  perceived  by  the  conrt,  and  must  be  allowed 
their  due  weight,  whether  the  evidence  be  given  in  the  form  of  an  answer  or  a  depoaition. 
The  respondenta  could  found  their  assertions  only  on  belief ;  they  ought  eo  to  have 
extiri'med  themsrlvea ;  and  their  having,  perhaps  incantiously,  us^  terma  indicating 
a  Knowledge  of  what,  in  the  nature  of  things,  they  coaU  not  know,  cannot  give  to 
their  answer  more  elfect  than  it  would  have  been  entitled  to,  had  they  been  more 
^rcumspect  in  their  language."  9  Cranch,  160,  ISl.  See  also  Watts  v.  Hvde,  19 
Jnr.  681. 

The  rule  requiring  the  testimony  of  two  witnesses,  or  its  fiill  eqaivAlent,  was  bor- 
rowed from  the  rule  of  the  Roman  civil  law,  —  Rerpoiuio  unita  lum  OTtatino  atidiatvr. 
But  the  atrictnesa  with  which  the  rules  of  that  law  were  formerly  observed  in  courts  of 
equity  bus  very  much  abated  in  modem  times,  and  the  rule  in  questiou  is  now  placed 
on  the  principle  above  xtAted  by  Marehall,  C.  J.  It  hence  appears  that  these  courts  no 
longer  recognize  the  binding  forcfl  of  the  civii  law,  even  in  proceedings  which,  in  gen- 
eral, are  according  to  the  course  of  that  law  ;  but  govern  themselves  by  t^  [irinciples 
and  rules  of  the  uommou  law,  in  all  cases  to  which  these  principles  and  rules  can  apptj ; 
agteeahly  to  the  maxim,  cequiiaa  trquUur  legem. 

'  Auditor  D.  Johnson,  1  Hen.  &  Munf  536. 

'  Jackson  f.  Hart,  11  Wend.  343. 

■  Miller  v.  ToUoson,  1  Harp.  CL  1*5.  And  see  Dunham  t>.  QatM,  I  BoOio.  Ch. 
185. 

*  Hughes  e.  Qamer,  2  Y.  &  C  S28  ;  Copeland  c.  Crane,  9  I^ck.  7S,  78 ;  Hunt  v. 
BoDsmanier,  8  Mason,  294. 

'  Phillips  V.  Richardson,  4  J.  J.  Marsh.  212.  And  see  Brown  «.  Brown,  10  Tog. 
84  :  Famam  v.  Brooks,  9  Pick.  212  ;  Martin  v.  Greene,  10  Ha  SS2. 


larraque  v.  Sit'r,  9  Ark.  G4G. 
V>.n  Wyok  v.  NorveU,  2  Hnmpli. 
C4  ;  MdqtuBTt,  and  see  4  How.  S.  C.  218,  219,  snni.  c 


I  Van  Wyck  v.  NorveU,  2  Hnmpli.  192  ;  Lovett  c.  Steam  Saw  HUl  Co..  S  Paig^ 


(a)  Cunningham  v.  Ferry,  74  111.  426.  aity  of  two  opposing  witncasea  does  not 

jt)  So  if  the  answer  to  a  biU  allegins  apply.     HoboW  Savings  Bank  o.  Beck- 

ftand  contains  admissions  of  facts  which  man,  83  N.  J.  Eq.  &8  ;  Whe*t  «.  Moas, 

MtahUah  fnod,  the  rale  as  to  the  moss-  10  Ark.  848. 
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is  not  outtreighed  by  the  proof  of  facts  which  may  be  reconciled 
Tith  the  truths  of  the  statements  or  denials  iu  the  answer ;  >  nor 
by  the  proof  of  the  mere  admissions  of  the  defendant,  contradic- 
tory to  the  answer,  unless  they  appear  to  have  been  deliberately 
and  considerately  made.^  Very  tittle  reliance,  it  is  said,  ought 
to  be  placed  upon  loose  conversations  or  admissions  of  the  party, 
to  overbalance  his  solemn  denial,  on  oath,  in  his  answer." 

§  290.  Samo  Hnbject  The  effect  thus  given  to  the  answer  is 
limited  to  those  parts  of  it  which  are  ttrictlif  regporwive  to  the  bill; 
it  being  only  wliere  the  plaintiff  has  directly  appealed  to  the  con- 
science of  tlie  defendant,  and  demanded  of  him  the  disclosure  of  a 
particalar  matter  of  fact,  that  he  is  bound  to  receive  the  reply  for 
truth,  nntU  be  can  disprove  it.  If,  therefore,  the  defendant,  in 
addition  to  his  answer  to  the  matter  concerning  which  he  ia  inter- 
rogated by  the  plaintiff,  sets  up  other  facts  by  way  of  defence,  his 
answer  u  not  evidence  for  him  in  proof  of  tuch  new  matter,  but  it 
must  be  proved  aliunde,  as  an  independent  allegation.*    We  have 

1  Brsjich  Bank  v.  Marehnll,  4  Ala.  80, 

*  Bo|>«  V.  EraitR,  1  Sm.  &  H.  195  ;  Vtttj  r,  Taylor,  G  Dana,  BBS.  It  han  brea 
held,  that  tbe  testiiDODy  of  two  witneasea  to  two  distiiict  convrraatiuns  ie  not  aufficienL 
Lore  T.  Braiton,  fi  Call.  fi37. 

*  Flagg  V.  Hann,  2  Sumn.  i%t,  ESS,  664,  per  Story,  J. ;  Hine  v.  Dodd,  2  Atk. 
276. 

*  I  Dan.  Ch.  Pr.  BBS,  984,  and  notes  by  Perkins,  5th  An.  ed.'*S44,  ^Ab,  2  Story, 
E<].  Jut.  g  162B  ;  2 Story,  Eq,  PI.  !  849 o;  Hartf.  Ten  Kyck,  2  Johns,  Ch.  62.  In 
this  case,  the  role  was  thus  stated  and  eiplnined  by  the  learned  Chancellor  Kent :  "  It 
appears  to  me,  that  there  is  a  clear  distinction,  as  to  proof,  between  tbe  arnicer  oT  the 
defendant,  and  hia  examination  aa  a  witnea.  At  any  rate,  the  question  haw  far  th« 
matter  set  np  in  the  answer  can  avail  tbe  defenilBUt,  without  proof,  is  decidedly  and 
rationally  settled.  The  rule  ia  fully  esjilained  in  ■  Case  before  Lord  Ch.  Cowjier.  in 
1707,  reported  in  Gilbert's  Law  of  Evidence,  p.  46.  It  was  the  case  of  a  bill  by  creiii- 
torx  ngainst  an  cxecator,  for  an  account  of  the  personal  estate.  The  executor  aUteil  in 
his  answer  that  the  testator  left  £1, 100  in  bis  hands,  and  that,  Bflerwards,  on  a  settle- 
ment with  the  testator,  lie  gave  bis  bond  for  £1,000,  and  the  other  £100  was  pveu 
him  by  Ihe  testator  as  a  gift  for  his  care  and  trouble.  There  was  no  other  evidence  in 
the  case  of  the  £1.100  having  been  deposited  with  the  executor.  The  answer  n'ss  put 
in  issue,  and  it  was  urged  that  the  defendant  having  charged  himself,  and  no  testimony 
ap]!earinf;,  be  ought  to  fin'l  credit  where  he  swore  in  his  own  discharge.  But  it  wns 
nsolved  by  the  court,  (hat  when  an  answer  whs  put  in  issue,  what  lEia  am/esstd  and 
admitUd  by  U  need  not  be  prinxd;  but  that  the  defendant  must  make  out,  by  proof, 
what  was  inaiated  on  by  way  of  avoirlsnce.  There  was,  however,  this  distinction  to  be 
observed,  that  where  the  defendant  admitted  a  fact,  and  insisted  on  a  dUlinct  fact  by 
•ay  of  avoidance,  he  must  prove  It,  for  he  msy  have  admitted  the  fact  under  an  ap- 
prehension that  it  could  be  proved,  and  the  Hclmission  ought  not  to  proRt  him,  so  Mr 
aa  to  pass  for  troth,  whatever  he  says  in  avoidance.  But  if  the  admission  and  avoid- 
ance had  consisted  of  one  single  fnrt,  as  if  he  had  said  the  tatat<»'  had  given  him  £100, 
the  whole  most  be  allowed,  nnlbss  disproved.  This  case  is  cited  by  Peabe  (Ev.  30,  m 
lurfu),  to  show  a  distinction  on  this  subject  between  the  rule  at  law  and  equity, 
and  that  in  chancery  one  part  of  an  answer  may  be  read  against  Qie  party  without 
reading  the  other ;  and  that  the  plaintiff  may  select  a  particular  admission,  and  put 
tbe  defendant  to  prove  other  facts.  He  preferred,  aa  he  said,  the  rule  at  law,  that  if 
put  of  an  uuwer  is  read,  it  nakea  tlu  wlioU  answer  evidenee,  and  aven  Lord  Bard- 
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already  seen,^  that  the  rule  of  the  common  law  on  thia  subject  is 
different  from  the  rule  in  equity ;  it  being  required  in  courts  of 
law,  when  the  declaration  or  conversation  of  a  party  is  to  be  proved 
against  him,  the  whole  of  what  was  said  at  the  same  time  and  in 
relation  to  the  same  subject  should  be  taken  together.  But  thia 
difference  in  the  rules  arises  from  the  difference  in  principle  be- , 
tween  the  two  cases.  For  in  courts  of  law  the  evidence  la  intro- 
duced collaterally,  as  evidence,  and  not  as  a  pleading ;  and  there- 
fore it  is  reasonable  that  the  whole  should  be  weighed  together ; 
and  the  rule  in  chancery  is  the  same,  when  an  answer  or  other 
declaration  of  the  party  is  introduced  collaterally,  and  merely  by 
way  of  evidence.  So,  when  tlie  bill  is  for  ditcovery  only,  and  the 
answer  is  read  (or  that  purpose,  the  rule  still  is  to  read  the  whole. 
But  when,  upon  the  hearing  of  a  bill  for  relief,  passages  are  read 
from  the  answer,  which  is  put  in  issue  by  a  replication,  they  are 
read  not  as  evidence  in  the  technical  sense,  but  merely  as  a  plead- 
ing to  show  what  the  defendant  has  admitted,  and  which  therefore 
needs  not  to  bo  proved  ;  and  hence  the  plaintiff  is  not  required  to 
read  more  than  the  admissions.^ 

§  291.  BUls  for  dlsooTerj  and  r«ll«f  dlatliigiii>h«a.    The  distinO- 

tion  between  a  bill  for  discovery  and  a  bill  for  relief,  in  the  appli- 
cation of  the  rule  above  stated,  is  more  strikingly  apparent  when 
a  bill  for  ditoovery,  after  a  discovery  is  obtained,  is  by  amendment 
converted  into  a  bill/or  relief.  The  defendant,  in  such  case,  being 
permitted  to  put  in  a  new  answer,  the  former  is  considered  as 

wichc.  in  one  of  the  cases  I  have  cited,  thought  thn  mle  of  isw  ma  to  be  (H^reired, 
provided  tbe  courts  of  lnw  would  cot  require  equal  cn»lit  to  be  given  to  ererj  Mrt  of 
the  ttuswer.  On  the  above  doctriue,  in  the  case  of  Gilbert,  I  have  to  rwnart,  lu  tbe 
lirst  place,  that  it  ia  undoubtedly  the  long  and  well-settled  rule  iii  chancery,  whatever 
may  be  thought  of  its  projiriety.  Lord  II.  saya.  in  the  case  of  Talbot  v.  Ruttedge,  that 
if  a  man  admits,  by  his  answer,  that  he  received  several  sums  of  money  at  particnlw 
times,  and  states  that  be  paid  away  those  sums  at  other  Hmta  in  diachat^,  he  must 
prove  his  discharge,  otberwise  it  would  be  to  allow  a  man  to  awear  for  himself,  and  to 
be  his  own  witoesa.  But,  in  the  next  place,  I  am  satislied  that  the  rule  is  [lerfe-tty 
jttst,  and  that  a  contnu-y  doctrine  would  be  pernicious,  and  render  it  aiaoluti^lv  ilno- 
gerouB  to  employ  the  junsdictioD  of  this  court,  inasmuch  as  it  would  enable  tbe  defend- 
ant to  defeat  the  plamtifTs  just  demands,  by  tbe  trBtimony  of  bis  own  oatb,  setting 
up  a  dvBchflrce  or  matter  in  avoidance,"  2  Johns.  Ch.  88-90.  See  also  Waason  v. 
Gould,  3  Blackf.  IS;  Parkea  v.  Gorton,  3  K.  I.  27. 

'  Anit,  vol.  i.  G  201;  mpra,  {  281. 

•  9  Johns.  Ch.  90-111 ;  2  Poth.  Obi.  by  Evaiw,  187.  188  (Am.  *d.) ;  Oimond  v. 
Hutcbinson,  13  Ves.  51,  arg.  approved  by  Ld.  Ch.  Ersltine,  Id.  63  ;  ThompMin  tr, 
LaiDbe,  7  Ves.  5S7  ;  Boardman  v.  Jackson,  2  Ball  &  Beat.  382  ;  Beckwith  r.  Batter. 
1  Wash.  221  ;  Bush  «.  Livingston,  2  Caines,  Cas.  69  ;  Green  «,  Hart,  I  Johna.  580, 
'""      "■      ■    ■  ■   ij  ijjCTpg  jn  another  cause  ia  properly  stated  in  the  bill 

,_  sufflcientlv 

Vt  678. 
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beloDgiug  to  a  former  suit,  and  therefore  ia  permitted  to  be  read 
as  au  answer  to  a  bill  of  discovery,  as  evidence ;  and  not  as  part 
of  tlie  defence  or  admiasion,  upon  which  the  bill  proceeds.' 

§  291  a,  anpplsmttiital  bllL  In  the  case  of  a  mpplemental  hill, 
which  is  merely  a  continuation  of  the  original  suit,  all  the  testi- 
mony which  was  properly  taken  in  the  original  suit  may  be  used 
iu  both  suits,  notwithstanding  it  was  not  entitled  in  the  supple- 
mental  suit.  If  publication  has  passed  in  the  original  cauBe,  no 
new  evidence  is  admissible,  in  the  supplemental  cause,  of  matters 
previously  in  issue.'  But  where  a  bill  was  brought  by  the  son  and 
heir  of  a  grantor,  for  the  purpose  of  setting  aside  bis  conveyance 
to  the  defendant,  on  the  ground  of  fraud,  and  a  supplemental  bill 
being  filed,  to  bring  in  the  administratis  of  the  grantor  as  a  neces- 
sary party  defendant,  the  cause  was  set  down  by  the  plaintiff  for 
hearing,  without  replication  to  the  answer  to  the  supplemental 
bill ;  and  the  administratrix  produced  the  letters  of  administra- 
tion, in  proof  of  lier  representative  character ;  it  was  objected  by 
the  original  defendant,  that  this  evidence  was  inadmissible,  aud 
that,  as  his  auswer  in  the  Bup[demental  suit  averred  his  original 
answer  to  be  true,  the  cause  could  now  l>e  adjudicated  only  upon 
the  facts  stated  in  that  answer.  But  it  was  held  by  the  Vice- 
Chancellor,  that  the  court  was  entitled  to  look  into  the  letters  of 
administration,  for  the  purpose  of  ascertaining  the  representative 
character  of  the  administratrix,  and  that,  notwithstanding  the  pres- 
ent posture  of  the  suit,  the  evidence  taken  in  the  original  cause  was 
still  before  the  court.^  The  point  whether  documentary  evidence 
is  admissible,  when  the  answer  is  not  replied  to,  was  raised  and 
argued,  but  was  not  decided.  The  cases  on  this  point  are  con- 
flicting ;  but  the  weight  of  authority  seems  to  be  in  favor  of  ad- 
mitting the  proof  of  documents,  the  existence  or  genuineness  of 
which  is  not  denied.* 

§  292.  AdmiMiouB  b?  agTMiiMnt  We  are  next  to  consider 
admitsioTu  made  by  ezprett  AGREEMENT  op  the  parties,  in  order 
to  dispense  with  other  proof.    These  ordinarily  ought  to  be  in 

1  Bnttanroith  b.  Bailef,  IB  Vea.  358,  SflS.  And  see  Lousada  u.  Templer,  S  Rusa. 
Ml;  1  Story,  Eq.  Jnr.  55  «4  k,  70-73. 

*  3  Dan-  Ch.  Pr.  1688,  1681,  Bth  Am.  ei.  vol.  iL  1635,  1636. 

*  Wilkiiwon  B.  Fowk™,  9  Hare,  188,  682;  15  Eng.  Law  &  Eo.  168. 

*  2  Dan.  Ch.  Pr.  975,  102.'i,  5th  Am.  ed.  vol.  i.  829,  875,  878  ;  Rowland  v.  Stot- 
ri«,  2  Hare,  520  ;  Chalk  r,  Rainp,  7  Hare,  3S3  ;  Jones  e.  Griffith,  1*  Sim.  262 ;  Nbv- 
Die  I.  Fit^Btsld,  2  Dr.  &  Wu.  G30.    3ee  ix/ra,  S  309. 
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n-riting,  and  signed  by  each  party  or  his  solicitor ;  the  signature 
of  the  latter  being  deemed  sufficient,  as  the  court  will  presume 
that  he  was  duly  authorized  for  that  purpose.^  But  it  is  not  indis- 
pensably necessary  that  the  agreement  be  written ;  in  some  cases, 
as,  for  example,  the  waiver  of  proof  by  subscribing  witnesses,  a 
parol  agreement,  eitlier  of  the  party,  or  of  the  attorney,  has  been 
held  sufficient.'  It  must,  however,  bo  a  distinct  agreement  to  ad- 
mit the  instrument  at  the  trial,  dispensing  with  the  ordinary 
proof  of  its  execution ;  for  what  the  attorney  said  in  the  course  of 
conversation  is  not  evidence  in  the  cause.*  The  authority  of  the 
attorney  to  act  aa  such  will  be  sufficiently  proved  if  his  name 
appears  of  record.* 

§  293.  Not  eztaaded  b;  impUoaUon.  Admissions  of  this  sort, 
however,  are  not  to  be  extended  by  implication,  beyond  what  is  ex- 
pressed in  the  agreement.  Thus,  in  an  action  of  covenant,  where 
the  defendant's  attorney  signed  an  admission  in  these  words, "  I 
admit  the  due  execution  of  the  articles  of  a^eement  dated  the 
23d  day  of  February,  1782,  mentioned  in  the  declaration  in  this 
cause,"  it  was  held  that  this  only  dispensed  with  the  attendance 
of  the  subscribing  witness,  and  did  not  preclude  the  defendant 
from  showing  a  variance  between  tlie  instrument  produced  in  evi- 
dence and  that  described  in  tlie  declaration;  though,  had  the 
language  been  "  at  mentioned  in  the  declaration,"  its  effect  might 
have  been  different.*  So,  where  it  was  admitted  that  a  certain 
exhibit  was  a  notice,  and  that  a  certain  other  exhibit  was  a  true 
copy  of  the  lease  referred  to  in  the  notice ;  it  was  held,  that  tlie 
admission  of  the  notice  was  not  evidence  of  the  lease,  and  that  the 
admission  as  to  the  copy  of  the  lease  only  substituted  the  copy  for 
the  original,  but  did  not  place  the  copy  in  a  better  situation  than 
the  original  would  have  been  if  it  were  produced  but  not  proved.' 

§  294.  Mot  leaeived  if  ■golast  law  or  pnbtlo  policy.  Lastly, 
it  is  to  be  observed,  that  while  the  courts  will  generally  encourage 
the  practice  of  admissions  tending  to  the  saving  of  time  and  ex- 

>  Gainsford  v.  Grammar,  2  Cfinipb.  9  ;  2  Dan.  Ch.  Pr.  988,  6th  Am.  ed.  toL  L 
SIS  ;  Gmie;  on  Eq.  Et.  48  ;  Youna  v.  Wright,  1  Campb.  13B.  In  Boroe  courts,  the 
rules  rei|iiire  tbut  these  agreements  should  always  be  in  vritina',  or  be  reduced  to  the 
fnrm  of  an  ord«r  by  conaent.  See  Suyiiam  ■.  Dequindre,  Walk.  Ch.  (Uich.)  23; 
limokx  v.  Mesd,  Id.  SSS. 

*  Uing  «.  Kaine,  3  B.  ft  P.  SS;  Mnrshall  v.  Cliff,  4  Campb.  133. 

»  Laing  ».  Kaine,  2  B.  ft  P.  86  ;  Harshall  v.  Cliff,  1  Campb,  133 ;  Toung  t>,  Wright, 
tiipin:  ante,  vol,  i.  §  188. 

*  Itiid.  »  Goldier.  .ShuttlcBn.-tU,  1  ram|i'i.  70. 

■  lluuDse/  V.  Bambam,  1  Hue,  15.    AutI  sec  Fii^-entld  v.  OTUhw.y,  1  MoU.  350- 
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penBe,  and  to  promote  the  ends  of  juetice,  thej  will  not  aanetion 
any  agreement  for  an  admisBion,  by  which  any  of  the  knovm  prin- 
ciplei  of  law  are  evaded,  Thua,  where  a  huiband  woa  willing  that 
his  wife  should  be  examined  as  a  witness,  in  an  action  against  him 
for  malicious  prosecution,  Lord  Hardwicke  refused  to  permit  it, 
because  it  was  against  the  poUej'  of  the  law.^  Admissions  hy 
infantt,"  and  admissions  evasive  of  the  Btamp-Iaws,^  have  been 
disallowed,  on  the  same  general  principle. 

§  295.  3.  Dooomeata.  In  respect  to  dommenta,  the  first  point 
to  be  considered  is  their  production  ;  which,  on  motion,  is  ordered 
by  the  court,  either  for  their  safe  custody  and  preservation,  perh 
denU.  lite,  or  for  discovery  and  use  for  the  purposes  of  the  suit.*  (a) 
Where  the  production  is  sought  by  the  bill,  and  the  discovery  is 
not  resisted,  the  documents  are  described  either  in  the  anawcr  or 
in  schedules  annexed  to  it,  to  which  reference  is  made.  If  the 
documents  are  not  sufficiently  described  in  the  answer,  or  the 
possession  of  them  by  the  defendant  is  not  admitted  with  sufficient 
directness,  the  answer  will  be  open  to  exceptions ;"  (J)  for  the 
possession  must  be  shown  by  the  defendant's  admission  in  the 
answer,  and  cannot  be  estabLished  by  affidavit,  unless,  perhaps, 
where  the  plaintiffs  right  to  the  production  is  in  question,  and 
the  documents  are  neither  admitted  nor  denied  in  the  answer ; 
in  which  case  the  plaintiff  has  been  admitted  to  verify  them  by 
affidarit.*  (c) 

1  2  Dan.  Cb.  Pr.  9SS,  5th  Am.  «d.  vol.  I.  649 ;  Barker  n.  Dixie,  Bep.  teoip. 
Hardw.  2(>6.  Aud  see  Oweu  v.  Thomas,  3  "Mf.  &  E.  S57.  Such  raems  to  be  the 
Bound  rule  of  law,  though  it  has  in  ooe  ar  two  inatancea  been  broken  in  upon.  See 
ante,  Tol.  i.  §  310. 

9  See  supra,  %%  279,  260  ;  Wilkinaon  «.  Beal,  4  Mad.  40S  ;  Tonnsend  v.  Ivet,  1 
WUs.  216;  Holden  D.  Heam,  I  Beav.  445;  Moniaon  v.  Arnold,  19  Yes.  671. 

*  Owen  V.  Thoniaa,  8  Uy.  &  K.  353-357;  2  Dan.  Ch.  Pr.  989. 

*  Se«,  on  Chia  aobjecC,  S  Dan.  Ch.  Pr.  c.  41,  5th  Am.  ed.  vol.  ii.  c  42 ;  WJgnm  on 
DiscoveiT,  pL  28*  ri  ag.  ;  Story,  %  PI.  §§  858-860  a, 

*  Ihiil.;  Atkyna  v.  WrVKht,  14  Ves.  211,  213;  3  Dan.  Ch.  Pr.  204B. 

'  Bamett  v.  Noble,  1  Jac.  b.  W.  227  ;  Addie  v.  Campbell,  1  &eav.  261 ;  Lopex  v. 

(n)  Bnt  the  plaintiff,  in  addition  to  a  as  by  himseir.  But  neither  be  nor  they 
discovery  of  that  which   constitutes  his    are  entitled  to  make  public  the  informa- 


1  title,  may  aeek  a  discovery  for  the  tion  they  obtain  by  means  of  such  inspeo- 

what  he  anticipates  tion  ;   if  necessary,  an  injunction  nil!  be 
p  by  the  de ' 

But  thia  does  not  extend  to  a  discovery  of  Wales  I.Ife,  &c.  Co.,  23  B 


purpose  of  repelling  what  he  anticipates  tion  ;   if  necessary,  i 

will  be  the  case  aet  up  by  the  defendant,  pfranteil  to  prevf  nt  it.     'W'illjama  v.  Piince 

But  thia  does  not  extend  to  a  discovery  of  Wales  Life,  &c.  Co.,  23  Beav.  338. 

of  the  tvidnux  in  support  of  the  defend-  (i)  Bobbins  v.  Davia,  1  Blatchf.  C.  C. 

ants  {Attorney-General  v.  Corporation  of  238. 

London,  2  Mac  &  Gord.  247) ;  and  a  {larty         (el  Reynell   v.  Sprye,  8   Eng.  Law  & 

obtaining  an  order  for  the  production  of  Eq.    35 ;  1  De  6.  M.  &   G.   660.      Aa  to 

documenta,  la  entitled  to  have  tbeni    in-  orders  of  inspection  by  fourta  of  common 

special  by  his  solidturB  and  agents,  as  iveU  law,  see  an/e,  toI.  i.  £  556. 
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§  296.  DoonmeBts  within  dcfendantfa  oontroL  If  the  docnmenta 
ar«  not  in  tlie  defendant* a  actual  custodj,  but  are  in  hit  power} 
as,  if  they  are  in  the  liauds  of  his  eolicitor ;  >  or  of  his  agent, 
whether  at  home  or  in  a  foreign  country ;  ^  (a)  or  if  the;  are 
abont  to  come  to  bis  pceseasiou  by  arrival  from  abroad,*  —  the 
court  will  order  him  to  produce  tliem,  if  no  cause  i^)pear  to  the 
contrary;  and  will  allow  a  reasonable  time  for  that  purpose, 
according  to  the  circumatances.'  If  they  are  in  the  joint  posaea- 
sioB  of  the  dofendmt  and  others,  not  parties  to  the  suit,  but 
equally  entitled,  with  him,  to  their  custody,  tbis  will  excuse  tlie 
defendant  from  producing  them,  but  he  will  still  be  required  to 
inspect  them  and  answer  as  to  their  conteuts ;  ^  (&}  and  if  they  are 
in  the  hands  of  a  common  agent  of  the  defendant  and  others,  the 
plaintiff  may  have  an  order  on  such  agent  to  permit  him  to  inapect 
them ;  on  the  ground  that  the  court  baa  a  right  to  give  the  pliuu- 
tiff  all  tho  access  to  the  documents  wliich  Uie  defendant  would  be 
entitled  to  claim.^  Where  the  documents  ar«  in  the  hands  of  the 
defendant's  agent  or  solicitor,  who  wrongfully  retains  them,  bo 
that  they  cannot  be  controlled,  he  may  be  compelled,  by  being 
made  a  party  to  the  cause.* 

§  297.  Plaintiff  most  dealfnat^  To  entitle  the  pluntiff  to  a  pro- 
duction of  documents,  a  merely  general  r«fereuce  to  them  in  the 
answer  is  not  sufficient ;  they  must  be  detcrihed  with  reatonabU 
certainty,  eitlier  in  the  answer  or  in  the  schedule  annexed  to  it, 
so  as  to  be  considered,  by  the  reference,  as  incorporated  in  the 
answer,  and  to  enable  the  court  to  make  an  order  for  their  pro- 
duction, and  afterwards  to  determine  whether  ita  order  hag  been 
precisely  and  duly  obeyed.'  (c) 

Deacon,  S  Beav.  254.     And  see  Watupn  v.  Benwick,  t  Johns.  Ch.  3B1,  whtn  the  hb- 
tOTT  and  reasooH  of  the  rule  are  sUted.     Sea  also  Storey  e.  LennoK,  I  SIt.  4  C.  631. 

'  Taylor  v.  Rnndell,  1  Cr,  &  FliiL  lOi  ;  3  Dan.  Ch.  Pr.  2041,  20*2,  6th  Am.  ti. 
to!,  ii.  •1825,  1828,  1827.  "  Ibid. 

*  Ibid.  ;  Engur  u  WUnrall,  S  Paige,  389,  371  ;  Freeman  e.  Fairlie,  S  Mar.  44  j 
Murray  u.  Walter.  1  Cr.  &  PhiL  125  ;  Morrice  v.  Swaby,  2  Beav,  BOO. 

'  FHriiuharaon  ii.  Bulfour,  Turn.  &  Kusn.  190,  208, 

»  Ibid.  ;  Eager  r.  Wiswall,  2  Paige,  871  ;  Taylor  v.  Randell,  1  PhU.  C.  0.  225 ; 
11  dim.  391. 

'  S  Dan.  Ch.  Pr.  20*2,  20*3.  Bth  Am.  ed.  yoL  iL  1828,  1827  ;  Taylor  ••  Rundell. 
1  Cr.  k  Phil.  110  ;  Murray  v.  WHltor,  Id.  11*. 

'  Walbam  v.  Inplby.  1  My.  &  K,  61. 

'  Ibid.  ;  Fenwick  v.  Reed,  1  Mer.  125. 

•  Atkyna  e.  Wryght,  1*  Ves.  211 ;  Wataon  b.  Benwiek,  4  Johns.  Ch.  381. 

(o)  Robbina  •.  Dayia,  1  Blatchf.  C  C  (r)  When  the  dociimenta  «re  ^ery  toI- 

233.  uminoos,  as,  for  instance,  vfacn  they  con- 

|i)  EdmoDds  v.  Foley  (Lord),  80  BekT.  sist  of  a  serira  of  lettera  eileiiding  ovrr  a 

2S2  1  a.  c.  8  Jar.  N.  a.  S52.  number  of  ymm,  the  pioper  nielbod  of 
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§  298.  Hut  turn  an  tntarast  la.  It  is  further  neceseary  that  the 
plaiutiff,  in  order  to  be  entitled  to  the  production  of  documents, 
should  either  have  a  right  to  the  doeununtt  themselves,  or  a  tvffi- 
dewt  intereit  *n  inapeeting  them,  (a)  And  this  right  must  appear 
in  his  bill,  and  cannot,  regularly,  be  established  by  collateral 
proof.  Thus,  where,  after  an  answer,  admitting  the  possession  of 
certain  documents  relating  to  the  matters  of  some  of  them  in  the 
bill,  the  plaintiff  amended  the  bill  by  striking  out  a  part  of  the 
matters  to  which  the  documents  related,  and  .then  moved  for  a 
production  of  them  upon  the  answer  ;  it  was  refused,  because  his 
right  to  it  was  no  longer  apparent  upon  the  bill.^  (6)  K  the 
defendant  adnits  that  they  are  relevant  to  the  pluntifrs  case,  this 
will  throw  on  the  defendant  the  burden  of  excusing  himself  from 
producing  them,*  (e)    But  the  plaintiff's  right  to  the  production 

I  H*verfield  v.  Pynon,  2  PhU.  C.  C.  203. 

■  Smith  a.  D.  of  Beaufort,  I  Hare,  BIS  ;  Tjler  c.  Dnytou,  3  Sim.  k  Sto.  SIO  ;  8 
Dmi.  CL  Pr.  2048-20*8.  6th  Amer.  ed.  vol.  iL  1828. 

•etting  them  ont  ia  not  by  a  ahort  refer-  the  facts  axpeeted  to  he  preired  by  them. 

nDca  to  each  one,  aa  by  the  data,  name  of  Williama  r.   Williama,  1  Md.  Ch.  Uecia. 

writer  and  of  the  penon  to  nboni  it  is  I0B  ;  Bobbioi  v.  Davis,  1  Blatchf.  C.  C. 

addressed,  but  to  refer  to  them  aa  con-  2S8  ;     Jackling  v.    Edmonde,    8    K    D. 

taiiied  in  a  bundle,  each  dcximnent  in  the  Smith,  S3y, 

bundle  being   identi&ed   by   a  letter,   or         (u)  "  Whatever  ndvanceB  the  pUiutiff*! 

tome     other    method    of    identifioition.  cue  may  be  inquired  into,  though  it  may 

Walker  0.  Poole,  L.  R.  31  Ch.  D.  836.  at  the  rame  time  briog  out  matter  wUch 

Where  ft  caaa  is  made  out,  raiai:ig  a  the  defendant  relies  upon  for  his  defence  ; 

naBonahle  auspicion  that  a  defendant  who  but  ;oq  ahall  not  inijuire  into  nbnt  ia  ez- 

liaa  made  aa  aiEdarit  aa  to  documents,  ulaBlvely  matter  of  defence  ;  that  which  ia 

haa  in   his   posseaaiou   other   documents  commoo  to  both  plaintiff  and  defendant 

relating  to  the  mattera  in  qaeation  and  may  be  inquired  into  byeither."     Per  Ld. 

Dot  djaeloaed  by  the   Brat  affldarit,   the  Campbell,  Whatley  «.  Crowter,  6  El.  k  B. 

court  may  order  him  to  make  a  farther  70B  ;  Bolton  t>.  Corp.  of  Liverpool,  1  My. 

affidavit,  although  the  iirat  i«  aufficient  in  &  E.  88. 

point  in  form.    Norl  b,  Noel,  1  De  0.,  J.  (i)  For  the  parpoae  of  an  ajiplicatioa 

ft   8m.    468.    And    where   a   defendant  for  the  production  of  docuniciita,  it  imirt 

against  whom  a  decree  for  an  account  was  be  asanmed  that  the  ploiutilTs  case,  as  al- 

made,  had  before  decree  made  full  diicov-  leged  in  tlie  bill,  is  true,  in  order  to  test 

ery  by  answer  as  to  documents  in  his  pos-  whether  he  is  entitled   to  production  of 

•evIoD,  it  was  held,  nevertheless,  that  the  documents  uinn  that  assumption  ;  because 

plaiutilT  after  decree  was  entitled  to  call  if  the  court  must  wait  until  the  fats  of  the 

for  an  sffidavit  as  to  bia  presession  of  any  litigation  is  known,  that  would  be  equiva- 

oUier  documents    than   those   mentioned  teat  to  refusing  production.     Gresley  v. 

in  bis  answer  relating  to  the  matter  in  Uousley,  2  Kay  &  J.  28S. 

Juestion.       HansUp  v.  Eitton,  1   De  G.  (c)  The  court  accepts  the  oath  of  a  de- 

,  ft  Sm.  440.     The  poviir  of  the  oourt  to  fendsjit  whether  docuuienta  are  relevant ; 

ooDpel  cither  of  the  parties  to  a  suit  to  but  the  plaintiff  has  a  right  to  judge  for 

prodnce  books  and  papers  in  their  posses-  hiniself  whether  they  will  assist  his  case, 

sion  relatiag  to  matters  in  iasae  between  and  is  entitled  to  the  production  of  all 

them,  is  to  be  exercised  with  caution,  and  relevant  documents,   except  such  as  the 

the  party  calling  for  its   exercise  must,  court  can  clearly  see  have  do  bearing  on 

with  a  '■'■  ^ . --- .-^-^   J—  -v,  ; w II  _   u „  ._L^.   .. 
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must  relate  to  the  purposes  of  the  suit ;  and  to  the  relief  prayed 
for  ;  if  the  object  be  collateral  to  the  suit ;  as,  if  a  copy  of  a  cer- 
tain book  be  demanded,  for  the  purposes  of  his  trade,  tliia  is  not 
such  an  interest  as  will  entitle  him  to  the  production.'  So,  if  the 
production  of  a  document  be  sought  only  for  the  ulterior  purposes 
of  enabling  the  plaintiff  to  carry  into  execution  the  decree  whicU 
he  may  obtain  in  the  cause,  and  not  for  the  purposes  of  proving 
his  right  to  a  decree,  an  inspection  will  not  be  granted  before  tlie 
hearing.*  The  sufficiency  of  the  plaintiffs  interest  in  the  docu- 
ments, of  whicli  a  discovery  and  production  are  required,  depends 
on  their  materiality  to  his  case  ;  for  the  right  of  the  plaintiff  is 
limited,  in  the  well-considered  language  of  Vice-ChancellorWigram, 
to  "  a  discovery  upon  oath  as  to  all  matters  of  fact  which,  being 
well  pleaded  in  the  bill,  are  material  to  the  plaintifTs  case  about 
to  come  on  for  trial,  and  which  the  defendant  does  not  by  his  form 
of  pleading  admit."  (a)     But  aa  exception  to  this  limitation  is 

>  S  Ban,  Cb.  Pr.  SOiS  (5th  Amer.  ed.  vol.  ii.  1829) ;  LtDsen  v.  Simpaon,  6  ittdd. 

390. 

*  Ibid.  1  Wigrsm  on  Diaaovtty,  pi.  295.  The  obsemtions  of  this  learned  Vice- 
Chancellor  on  tms  poiat  deserve  particnUr  attention,  and  are  aa  follows  :  "  Supposinfi 
the  answer  to  contain  the  Td^uisite  admiasiou  of  posseauion  by  the  defendant  ami  ■ 
Buffi^^ieat  description  of  the  documvnU,  Uie  plaintilT  muHt  next  show  /ram  the  answer 
that  he  has  a  light  to  see  them.  This  is  commonly  expressed  by  saying  that  the  plain- 
tiff  must  shoir  that  he  has  an  intereat  in  tlie  documents,  the  production  of  which  fae 
seeks.  There  can  be  no  objection  t<i  this  mode  of  eipreaaiiig  the  rule,  proirided  ths 
teasf.  ia  which  the  word  iiUeTol  is  used  be  accurately  defined.  But  the  want  of  such 
definition  has  introduced  some  confusion  in  the  cases  under  consideration.  Tbr  word 
intenal  must  here  be  understood  with  refersncs  to  the  enbiect-niatter  to  which  it  i* 
applied.  Now  the  purpoae  for  which  disCoTery  is  given  ia  (simply  and  exclusiveljr)  ta 
aid  the  plaiutiff  on  the  trial  of  an  issue  between  aimseif  and  the  deftndimt.  A  discoTery 
beyond  or  aocalled  for  by  this  particular  purpose,  is  not  within  the  reason  of  the  mla 
wtich  entitles  a  plaintiff  to  discovery.  The  word  interat,  therefore,  must  in  theae 
cases  be  understood  to  mean  an  interest  in  the  production  of  a  document  for  the  par* 
pose  of  the  trial  about  to  lake  pkce.  Acoording  to  this  deOaition  of  the  word  tnteresi, 
—  if  the  object  of  the  suit  or  action  be  the  recoreiy  of  an  oIjiU,  —  the  phuntiS',  in  a 
bill  in  aid  of  proceedings  to  recover  that  estate,  will,  priTna/ade,  be  entitled,  before  the 
hearing  of  the  cause,  to  the  production  of  eveiy  documaut,  lAe  anUeiUt  of  which  will  be 
evidence  at  tbat  hearing  of  his  right  to  the  estate.  But  the  same  reason  will  not  H«ce>. 
mrily  extend  to  entitle  the  plaintiff,  before  the  hearing  of  the  cause,  to  a  pniductiiin  of 
the  title-deeds  appertaining  to  the  estate  in  question.  He  may,  indeed,  and  (if  his  bill 
be  properly  frami^l)  he  will  be  enritled  to  have  these  title-deeds  drxribed  in  the  answer, 
and  also  to  a  discovery  whether  they  are  in  th«  defendant's  possession  ;  because,  with- 
out proof  of  such  mattera  (and  whatever  the  plaintiff  must  proye  the  defendant  must 
prima  facie  answer),  a  perfect  decree  could  not  he  made  in  the  plaintiff's  favor.  The 
same  observations  will  apply  to  a  case  in  which  the  object  of  the  suit  is  to  recover  the 
possession  nf  documents.  The  ^lainHff  is  entitled  to  know  tchai  the  documents  air, 
and  ToAo  lio'ds  them.  But  there  is  no  reason  why  the  plaintiff  should,  in  cases  of  the 
description  here  noticed,  inspect  the  documents  before  the  hearing  of  the  canse.  Unlem 
the  meaning  of  the  word  inlerest  be  limited  in  tlie  way  pointed  out,  it  is  obvious  that 

In)  IngilW  «.  Sbafto,  83  Beav.  81  ; 
Wigmm  on  Discovery,  pi.  38,  p.  16-  As 
to  tha  nature  of  the  malerialiiy,  see  Id. 
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admitted,  where  the  defendant,  in  stating  hit  own  title,  states  & 
document  shortly  or  partially,  and  for  the  sake  of  greater  caution 
refers  to  the  document,  in  order  to  show  that  its  eEfect  has  been 
accurately  stated ;  in  whicli  case,  though  the  document  be  not  in 
itself  material  to  the  plaintiff's  title,  the  court  will  order  its  pro- 
duction at  part  of  the  anaioer.^  (a) 

§  299.    WbeD  dsfendant  miwt  prodnoe  doonmsnta.     If  the  docu- 
ments and  papers,  of  which  production  is  required,  are  admitted 


private  [HpeiB,  to  the  inspection  of  Che  merely  ci 

1  Huduian  n.  Ellamis,  2  M;.  &  E.  732 ;  Adania  v.  fisher,  3  M^.  ft  C.  G48  ;  E>g«r 
V.  Wiswill,  2  Paige,  371.  Thu  Boundnesa  of  the  eiception  Btnted  in  the  teit  has  been 
Btrou^ly  questioueil  b^  Vice-L'htincellor  Wigraiu  (on  Discovery,  pi.  886-421,  2d  ed.), 
to  which  the  studeut  u  Referred  ;  the  further  coiiBidvration  of  the  point  being  foreign 
to  the  pUn  of  this  nork.  S^  also  Story,  Eq.  PL  g  SSS  ;  3  Dan.  Ch.  Pr.  20G6-206O 
|9th  Amer.  ed.  vol.  ii.  1832)  ;  Latimer  c.  Keate,  11  Bligb,  US  ;  PhilU)is  «.  Etbqs, 
2  Y.  &  C.  647.  It  nay,  however,  be  here  added,  that  the  £nglisb  rule,  tbat  the  plain- 
tiff, in  a,  bill  of  discovery,  shall  only  have  a  discovery  of  what  is  necpssaiy  to  his  own 
title,  and  shall  not  pry  into  the  title  of  the  defendant,  ia  deemed  inconsistent  with  th« 
coarse  of  retnediat  jUHtice  aa  admioiatered  in  MsJeachusetta,  wbich  permtta  a  full 
inquiry  aa  to  all  and  an;  facta  that  may  impeach  the  right  of  propelty  m  tbe  party  of 
whom  the  inquiry  ia  made.  Adams  v.  Porter.  1  Cush,  170.  The  like  princi[ile,  it  U 
conceived,  will  apply  in  the  jurisprudence  of  Maine,  and  aucb  other  States  aa  pursue 
similar  forms  of  reiueiiy. 

(o)  The  valuable  note  of  Jodge  Bedfield  Cases  decided  by  equally  high  authoritj;,  l 
on  this  point  is  as  follows  :  The  exception  feci  myiielf  compelled  to  follow  tboi>e  which 
seems  atill  to  be  recognized  in  England  are  alooe,  in  my  opinion,  consistent  with 
and  Ireland,  if  the  refettnce  ao  incorpo-  the  principle  on  which  pleadings  in  equity 
rat™  the  document  with  the  answer  as  to  can  be  clearly  and  safely  established.  ' 
make  it  substantially  a  part  of  it.  Bell ».  And  the  court  stated,  in  another  part  of 
Johnaon,  1  J.  &  H.  682  ;  Peyton  v.  Lam-  the  opinion,  "  It  is  impossible  to  lay  down 
bert,  6  Ir.  Eq.  f;  Uolntosh  ii.  Ur.  West,  ouerule  on  this  aubject  of  production  of 
B.  B,  Co.,  18  L.  J.  fh.  170.  documents,  and  another  upon  answers  to 

In  Swinbonie  v.  Nelson,  IS  Eng.  L.  &  be  put  to  inWrrogalories. '  In  Howard 
Eq.  578  (16  Beav.  416  ;  22  Uw  J.  N.  S.  n.  Eobinsou,  fi  Jur.  S.  8.  18fl,  before  Vice- 
Ch.  331),  tlieMasterof  the  Rolls,  Sir  John  Cbnncellor  Kindersley,  this  question  is 
Romilly,  said  t  "  I  oui  disposed  to  helieve  carefully  exondued,  and  the  principles  dia- 
that  the  decision  of  Adaiiis  c.  Fisher  was  cnsaed.  The  learned  judge  denied  that 
intended  by  the  Lord  Chancellor  to  be  the  mere  reference  to  a  paper,  by  the  de- 
limited to  withholding  only  the  production  fendant  in  his  answer,  gave  the  plaintiff 
of  the  docuinenta  which  could  not  assist  any  ritfhl  to  examine  iL  The  plaintiff,  it 
the  plaintiff  in  making  out  his  tille  to  the  was  admitted,  always  had  the  right  to  the 
relief  Bought  ;  at  least  the  observations  iuapection  of  any  [»[ier  in  the  defendant's 
made  by  his  Lordship,  respectiug  the  ad-  possession  which  would  assist  bis  ca-se,  but 
mission  of  counsel  to  the  question  put  by  had  no  right  to  see  any  such  document 
the  court,  seemed  to  point  to  this  result,  tending  merely  to  p*tablish  defendant's 
However  this  may  be,  the  authorities  case.  And  it  would  seem,  upon  principle, 
which  relate  to  the  subject  wire  not  com-  that  the  usual  reference  in  an  answer  to  a 
mcnted  on,  nor  brought  to  the  attention  of  written  iustroment,  for  greater  eertaintj;, 
tbe  court ;  and  after  tbe  moat  careful  con-  did  not  oblige  the  party  to  produce  it 
sideration  which  I  am  able  to  give  to  this  merely  for  the  insjiection  and  advantage 
subject,  I  am  of  opinion,  that  if  the  case  of  his  opponent,  until  the  trial,  and  not 
nf  Ailams  v.  Fisher  goes  beyond  the  point  then,  unless  lie  chose.  The  Case  of  Hiinl- 
1  have  lart  auggesled,  it  is  not  in  accord-  man  v.  EilameB  (2  My.  &  K.  732),  U  here 
anoe  with  the  long  line  of  authorities  before  enaniineil,  and,  ss  far  as  this  question  is 
decided  in  this  court ;  snil,  thrrefon-,  if  I  conci-ruod,  limited  or  explained.  KtD- 
have  to  choose  tietwceD  thatcase  and  other    field. 
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to  be  in  tlie  defendant's  possessioD,  he  wUl  be  required  to  produce 
them,  though  the;  are  not  r^erred  to  in  the  answer,  and  though 
they  relate  to  the  defendant's  title,  provided  they  also  relate  to 
tbo  plaintiffs  tiUe ;  but  not  otherwise.'  If  they  are  r^erred  to^ 
but  are  not  admitted  to  be  in  his  possession,  the  court  cannot 
order  their  production,  unless  it  appears  that  they  are  in  the  hands 
of  some  person  over  whom  the  defendant  has  controL^  (a)  And 
if  the  defendant  admits  that  he  has  the  document  in  question,  and 
offers  to  produce  it  if  the  court  should  rehire  him  so  to  do,  this  is 
merely  a  submission  to  the  discretion  of  the  court.'  If  they  have 
already  been  produced  before  a  commissioner,  in  order  that  the 
plaintiff  may  prove  them  as  exhibits,  the  defendant  is  bound  to 
have  them  in  court  at  the  hearing,  though  there  has  been  no 
direct  order  for  their  production.* 

§  300.  Objeotloii  to  prodnotlon  of  doonmoiits.  The  discovery  and 
production  of  documents  and  papers  by  the  defendant  may  be 
tuccei^Ui/  retisted,  by  showing  that  they  are  privileged,  either 
by  professional  confidence,  or  by  their  exclusively  private  charac- 
ter; (6)  or,  that  the  discovery  and  production  would  tend  to 
involve  him  in  a  criminal  charge;  or  subject  him  to  a, penalty  or 
punithmeiU,  or  to  eeHeaiaatieal  cetuurea,  or  to  a  forfeiture  of  hit 

'  Hard-nan  e.  Ellamei,  3  My.  k  K.  7S2  j  Bligh  it  Beraon,  7  Prita,  205  ;  Flricins  ». 
Lone,  13  Pnco,  21  ;  Fairei  ».  HatcbinsoD,  8  Y.  A  C.  892  ;  Burton  «.  Neville,  3  Cox, 
Eq.  242. 

*  HBrdman  v.  EllKmes,  mpra ;  Darwin  v.  Clarke,  8  Tea.  16S.  And  ase  Sto(7,  Eq. 
PI.  g  869  ;  tupra,  j  296. 

■  Atkpis  r.  Wiight,  II  Vea.  313,  21  i,  per  Ld.  Eldon. 

•  Wheat  v.  Graham,  7  Sim.  61. 

(a)  Where  a  solioitor  waa  charged  witli  the  tnut  property.    Snuth  «.  Barnea,  11 

A«nd,  and  a  deceaaed  client,  of  whom  there  Jur.  K.  a.  S2J. 

iraa  no  legal  representative,  waa  alle)^  to         {b)  In  Lafoue  n.  PalkUnd  laUud  Com- 

he  a  party  to  the  I'raud,  it  was  held  that  peny,   4   Kay  k  1.  34,  it  waa   held  that 

the  solicitor  iQUBtptwluce  docuaeutabeai'-  anawen  to  inijuiriea  addreaacd  h;  defend. 

lag  on  the  tranaactioo,  nhether  his  own  or  anta   in   Easland  to   their  weat  in   the 

those  of  hiu  deceaaed  client.     Feaver  v,  Falkland   l^iida,   by  direction  of  their 

WilliamK,   11  Jur.  n.  a.  902.'  The  mort-  aoticitor,  for  the  porpoae  of  isocnrinf;  eTi. 

gagraof  a  testator  advanced  aumaof  money  detice  in  support  of  defendants'  caae,  an 

to  bia  executrix,  and  the  trustee  of  the  within  the  rule  as  to  protection.     "The 

mortgaged  property,  for  the  benefit  of  the  true  teat  in  auch  caaes  is,  not  whether  the 

eeatuit  que   tnutmt   under  the  will.     In  person,  who  is  at  a  distance  and  transraita 

eonsidetation   of  thesa  advances  he  pur-  the  information,  it  the  agent  of  the  nUci. 

eliased  the  viiutty  of  redemption  from  the  tor,  and  sent  out  by  him,  hut  whether,  in 

tnibtee.     On  a  summons  to  compel  him  to  transmitting  that  information,  he  was  dis- 

proiluce  the  purchase  deed  and  the  prelim-  charging  a  duty  which  properly  devolved 

inary  Hgreemeiit  in  a  redemption  suit  by  on  the   solicitor,  and  n-hich  would  have 

two  of  the  realvii  qut  tmsUnt,  it  was  held  been  performed  by  the  solicitor  had  the 

that  they  must  be  produced,  as  they  might  circumstances  of  the  csiie  admitted  of  hil 

disclose  the  dealitigs  of  the  tnutea  vrith  perfotming  it  in  penon." 
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estate,  (a)  All  these  elaflses  of  exemptionB  hftring  been  fall^ 
treated  in  a  precedii^  rolome,  any  farther  diacoBBion  of  them  in 
this  place  is  superfluouB.*  (by  But  it  should  be  observed,  that, 
regularly,  the  grounds  of  exemption  on  which  the  discovery  is 
resieted  ought  to  appear  in  the  answer ;  thoogh  sometimes  an  o^ 
davit  may  be  filed,  for  the  pnrp(»e  of  more  fully  showing  that  the 
documents  in  question  support  exclusively  the  title  of  the  defend- 
ant, and  relate  solely  to  his  defence,  or  are  otherwise  privileged  ; 
or  that  they  are  not  in  bis  custody  or  power.*  (c) 

>  S«e  ayOt,  vol  L  S9  237-2St,  4SI-463. 

*  Llewelljn  e.  BMlelej,  1  Hare,  527.     And  Me  Monioe  «.  Bwtibj,  2  Beav.  GOO ;  8 
Du.  Cb.  rr.  2060  (SCh  Amer.  nl,  vol.  iU.  1831). 

(a)  Thii  ntle  does  not  prevent  the  gov-  is  not  eDtitl«d  to  tke  prodae^u  of  cun 

erninetit   from    using    hooka  and  mpera  uid  opinionB  taken  by  t,  truatee,  and  docu- 

■eized  under  the  revennu  lam  as  STidencc  ments  accoinpanyinfi  a  case  fur  the  opinion 

United  States  e.  Hoghea,  12  Blatch.  C.  C.  of  conoael  are  rnril^ed.    Wjmneti.  Hnm- 

S53.     Nor  it  it  any  aahetantial  objection  beratoo,    27   Brav.    121.     So  a    married 

th>t  it  will  ezpoie  the  secrets  of  trade.  The  ironun,  living  apart  from   her   huaband, 

Don  Frsnciaco,  31  L.  J.  (M.  k  A. )  206.  mnit,  as  between  herself  and  her  basba.Dd, 

(A)  A  defendant  is  not  bound  to  prodnce,  or  those  claiming  under  bim,  disclose  all 

1^  way  of  answer,  any  pnblio  doenmeiit-  correipondence  with  her  solititor  which 

try  evidence  of  wbicb   he  is  the  official  relatM  to  badness  in  which  she  and  her 

keeper.     Salmon  v.  Ciagett,  3  Bland,  Ch.  huaband  were  mutuallj  interested,  and  in 

14S,      Bat   see  BereaTord  «.    Driver,    11  which  there  was  nothing  adverse  to  him. 

Beav.    387.     The    protection   afforded  to  But  where  her  interest  is  adverse  to  her 

Sliticel  docnmcnta  does  not  depend  upon  husband,  and  where,  rightly  or  wrongly, 
s  qnestion  whether  tbe  person  called  on  she  acts  as  afemesoli,  her  communicatioDB 
to  produce  them  ia  a  party  to  the  suit,  bnt  and  correspondence  will  be  privileged, 
on  tbe  eroand  o[  the  mischief  to  the  pub-  Ford  «.  De  Pontte,  G  Jur.  n.  s.  993.  A 
tic  which  would  arise  rrom  the  disclosure  communication,  to  come  witbiu  the  prin- 
of  such  documents.  Wsdeer  v.  East  India  ciple  of  privilege,  must  be  made  by  a  soli- 
Company,  !  Jur.  N.  B.  107.  A  rector  of  a  citor  to  his  client,  or  vice  vtraa,  and  alao 
parisli  bled  a  bill  to  recover  lands  and  in  relation  to  the  actnal  thing  to  which  th« 
tithea  as  belonging  to  the  rectory.  The  Interrogatory  relates.  It  in  not  sufficient 
defendants  answered  as  to  the  tithes,  buE  that  the  knowledge  is  stated  to  have  been 
refiued  by  their  ansver  to  give  any  diacov-  acquired  during  tbe  aubaietence  of  the  rela- 
ety  as  to  the  laniL  Held,  tbeXtbey,  having  tion  of  solicitor  and  client.  Marsh  v.  Keith, 
■ubmitted  to  answer,  could  not  refuse  dis-  6  Jur.  N.  s,  1182.  See  aleo  Thomas  «. 
covery  as  to  the  land,  on  the  ground  that  Rawlings,  27  B«av.  110,  and  Blucjc  «. 
the  Ml,  BO  fcr  as  it  sought  relief  as  to  the  Galsworthy.  S  L.  T.  n.  e.  S99. 
land,  was  demurrable,  as  stating  onl^  a  (c)  Felkin  d,  I,ord  Herbert,  80  I^  J.  Ch. 
l^aJ  title  in  the  plaintiff,  without  showing  798.  A  defendant,  after  Biinwering  that 
any  grounds  for  eiiuitnble  relief.  Bates  v,  he  had  not  personally  inspe<'ti'd  tbe  docQ- 
Christ'a  Collepi,  CamliridHi',  8  De  G.  M.  ments  in  bis  possession  relating  to  the 
ft  Q.  726.  The  reports  of.  an  accoantant  subject  of  the  soil,  elated  thnt  he  was  ad- 
employed  by  a  di^fetidant's  solicitor  to  in-  vised,  and  that,  to  tbe  best  of  his  kuond- 
vestigate  books  are  privileged  from  pro-  eilge,  inronnation,  and  belief,  it  was  the 
ductioD.  Wslshnin  v.  Stailrton,  2  H.  &  fact,  that  the  documents  did  not,  nor  did 
M.  1.  A  trustee  taking  counsel's  opnion  any  of  them  in  any  way,  make  out,  or  evt- 
to  guide  himself  in  the  administration  of  dence,  or  support,  or  tend  Co  make  out,  or 
his  tmst,  and  not  for  tbe  purpose  of  his  evidence,  or  support,  the  case,  or  sny  part 
defence  in  a  litigation  against  himself,  is  of  the  case,  made  by  the  plainlilf,  nor  de- 
bound  to  produce  them  to  his  eettui  qua  feat  or  impeach  the  case  or  defence,  nor 
triut,  but  the  relation  of  trustee  and  emtui  any  part  of  the  case  or  defence,  of  the  de- 
jae  tnil  most  for  that  purpose  be  Hrst  fendint,  but  were  evidence  in  support  of 
eatablished.    A  mere  elaimanl  to  an  estrte  the  defendant's  ease.     Held,   that  as  it 
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§  301.  Ordor  foT  proanotlon.  The  order  for  production  of  docu- 
ments, in  American  practice,  usually  directs  that  tliey  be  deposited 
with  the  clerk  of  the  court.  But  in  special  cases,  the  court  will 
order  that  they  be  produced  at  the  defendant's  place  of  busincsSr 
or  at  tlie  office  of  his  solicitor,  or  at  the  master's  office,  or  else- 
where, according  to  the  circumstances.  And  where  books  are  to 
be  produced,  the  defendant  will  have  leave  to  seal  up  and  conceal 
all  such  parts  of  them  as,  according  to  his  affidavit  previously 
made  and  filed,  do  not  relate  to  the  matters  in  question.'  (a) 

>  See  1  HofTm.  Ch.  Pr.  S06-liie,  where  the  law  on  the  nibject  of  the  prodaction  of 
documents,  with  the  ca«a,  will  be  fonnd  full;  stated.  The  rioUtJon  of  the  seals,  by 
the  adverse  partT.  is  punishable  aa  s  contempt.  Dias  v.  Merle,  2  Paige,  494.  And 
ive  S  Dan.  Ch.  Pr.  2064-2006,  Gth  Am,  ed.  vol.  ii.  1834 ;  Napier  v.  Staplen,  2  MolL 
270  ;  Titos  e.  Cortelyou,  1  Barb.  444. 

appeared  that  the  defendant  hod  not  fn-  gfYea  are,  if  not  garhled,  at  leut  liable  to 

spected  the  documents,  they  were  not  yny-  anapicion,  entitle  himseif  to  a  eeaerai  In- 

tei'led  from  the  ordrr  for  their  production,  sjiection  of  the  bouka  of  the  defendant  re- 

HrtHbyn,  Bewicke,  SBEng,  UwkEii.  412;  lating  to  other  matters.     He  ia  entitled  to 

8  Eay  k  J.  842 ;  Att'yGen.  «-  London,  2  the  production,  for  itupection,  of  the  books 

Mac.  & Gord.  217.    Inabill  foransccount,  which  contain  the  extracts  given,  bat  the 

thtj)laiDtiffchaTgedfraudand  wilful  neglect  defendant  ia  at  liberty  to  aeiJ  up  the  other 

against  the  defendant^  who  intem^ted  parts  of  the  hooka ;   and  the  inspectioa 

bim  as  to  invoices  and  other  documeuta  in  must  take  place  under  the  supemaioD  of 

his  (the  plaintilf'ej  poaaestiion.   The  plain-  an  officer  of  the  court.     Robbius  e.  Davis, 

titf's  answer  alleged  that  thej  were  at  New  1  filatchf.  C.  C.  233.     Where  the  dcfend- 

Orleans,  and  that  he  waa  unable  to  com-  ant  was  aued  in  ei^uity,  as  aurviving  part- 

municate  with  his  clerka  there,  or  to  pro-  uer  in  a   lirm  of  commiasion  wine  mrr- 

ceed  thither  to  fetch  them.     The  deiend-  chants,  and  waa  required  to  set  out  in  his 

ant  eicopteil  to  this  answer.    Held,  that  answer  a  full  account  of  the  partnership 

Buch  documents,  which  tended  to  eatablish  tiKnaactions,  for  the  aix  montha  preceding 

or  disprove  the  fraud  charged,  must  be  the  decease  of  the  fonner  partner,  it  waa 

S reduced  brfore  the  hearing,  and  were  not  held  not  sufficient  to  set  oat  the  accounta^ 

tting  subjects  of  an  inriuiry  in  chambers ;  by  way  of  reference  to  a  book  in  which 

and  that  the  pluDtiff  waa  bound  to  show  they  were  contained,  on  the  ground  that 

that  he  has  attempted  to  obtain  the  doci;-  the  persons  named   were  privileged  cui- 

ments,  and  failed  in   that   attempt,  —  a  tomers  ;  and  upon  exceptions  to  the  an- 

'e  allegation  that  they  are  in  a  uonutrj  awer  upon  that  ground,   it  was  declared 


where  war  is  raging  not  being  sufficient,     that  the  defenilant  ought 
Uertens  c  Haigh,  8  L.  T.  n.  h.  GUI.  the  account  in  a  achedul 

(a)  Thia  affidavit  ia  only  prima  faeu    and  that  theobjection  thatthenamnof  the 


a  schedule  ii 
,  action  that  th 

e  that  the  sealed   porfiima  of  the  customers  were  privileged  did  not  applv 

book  contain  nothing  material  to  the  cause  to  such  a  csae.     Telfold  v.  Raskin,  I  Drew, 

in  which  they  are  produced.     If  the  other  &  Sui.   146.     But  we  apprehend  that  in 

party  shows  sufficient  groonda  to  suspect  aach  a  case,  onleaa  the  namea  of  the  cus- 

that  the  sealed  portion  of  the  document  tomers  were  vary  essential,  the  court  would 

does  contain  material  evidence,  the  court  not  require  thetn  to  be  set  out  upon  the 

or  master  will  inspect  that  portion  of  the  schedule.     And  where  interrogatories  are 

document  and  make  such  order  thereupon'  in  a  form  which  would  make  it  opprcasive 

as  he  shall  deem  proper.      Titus  «.  Cot-  to  require  a  detailed  answer,  a  defendant 

telyou,  1  Barb.  (N.  Y.)  444.  may  answer  by  reference  to  hooka,  bat  he 

Where  the  anawer  sets  forth  extracts  mast  refer  to  them  with  such  eipUnatian 

from   the   defendant's  hooks,   which   are  and  in  snch  a  maanar  as  to  make  it  a* 

■worn  to  enibruce  everything  in  the  booka  couveuient  aa  possible  for  the  plaintiff  to 

that    relates    to    the    subject-matter    of  consult  them.     Drake  «.   9ymn,  Johns, 

the  auit,  the  plaintiff  cannot,  upon  mo-  047  ;  6  Jur.  v.  a.  318  ;  Walker  e.  Poole, 

tion,  and  od  Miggestion  that  the  extncts  L.  B.  31  Ch.  D.  BU. 
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§  S02.  D«f«iidaat  mnat  ftl«  a  crOH-blU  for  dlMjovary.  We  bare 
spokeD  of  the  production  of  douuiiients  by  the  defendaut,  becaase, 
by  the  regular  course  of  practice  in ,  chancery,  it  is  only  by  means 
of  a  bill,  and  therefore  only  by  a  plaintiff,  that  a  discovery  can  be 
obtained ;  and,  therefore,  if  the  defendant  would  obtain  the  pro- 
duction of  docnments  from  the  plaintiff,  he  must  himself  become 
a  plaintiff,  by  fiing  a  eroa^^l ;  in  which  case  all  the  preceding 
rules  will  apply  in  bis  favor  agMnst  the  plaintiff  in  the  original 
bill.^  (a)  But,  ordinarily,  no  answer  to  the  cross-bill  can  be 
obtained,  until  the  defendant  has  filed  a  full  answer  to  the  origi- 
nal bill,  and  complied  with  the  order  for  the  production  of  docu- 
ments on  his  part.' 

§  303.  Bxoaptiona  to  tba  rai«.  This  general  rule,  that  when  a 
defendant  would  obtain  the  discovery  and  production  of  docu- 
ments from  the  plaintiff,  he  can  obtain  it  only  by  a  crota^nU,  is 
dispensed  with  in  a  few  cases  in  the  English  practice,  constituting 
exceptions  to  the  rule.  Formerly,  when  a  document  in  the  plain- 
tiffs possession,  mentioned  in  t^e  bill,  was  necessary  to  the 
defendant,  for  the  making  of  a  full  answer,  the  court  has  some- 
times ordered  the  plaintiff  to  give  him  a  copy  of  it ;  and  at  other 
times  the  court  has  stayed  proceedings  against  the  defendant,  for 
not  putting  in  his  answer,  until  the  plaintiff  would  give  him  an 
inspection  of  the  documents  in  question ;  especially  if  both  par- 
ties were  equally  entitled  to  the  possession  ;  as,  for  example,  in 
the  case  of  partnership  books.^  And  in  a  more  recent  and  cele- 
brated case,  where  the  plaintiff,  in  a  bill  agfunst  executors,  stated 
that  two  promissory  notes,  of  the  same  date,  had  been  given  by 
the  testator,  the  one  in  English  and  the  other  in  French  currency, 
but  of  the  same  amount  and  for  securing  the  payment  of  the  one 

>  See  Penfold  e.  Nann,  5  Sim.  409,  that  k  derendRut  Mimot  obtain  Eiich  prodnction 
from  the  plsintiiT,  merely  by  motion,  though  he  makes  oath  that  od  iuspectiou  ia  necw- 
Muj  to  enable  h'Tn  to  anawer  the  bill. 

*  1  Dau.  Ch-  Pr,  2088,  3d  Am.  ed.  1 390 ;  Pr.  of  Walea  P.  E.  of  Liverpool,  1  awanst. 
123,  124.  This  rule  is  expressly  adoptod  u  a  rule  of  practice,  in  naaes  in  equity,  in 
the  national  courta  of  the  United  Slates,  and  in  the  courta  of  some  of  the  several 
SUte*.  See  Bules  U.  S.  Coorta  in  Equity  Cases,  Reg.  72 ;  MassacbuselU,  Rulea  in 
Oiancery,  Reg.  13  ;  Illinois,  Rev.  Stat.  1846,  c.  21,  g  29  ;  Florida,  Thompson's  Dig. 
p.  4G9,  «  11. 

»  8  Uan.  Ch.  Pr.  2070,  2071,  Sd  Am.  ed.  13B1;  1  SwMwL  12*,  12B;  Potter  v.  Pot- 
ter, 8  Atk.  71S;  Picketing  t>.  Rigby,  13  Ves.  481. 

(u)  Bogarte.  BiMert,  3  Edw.  Ch.  899  ;    Ch.asai  Talmagoft  Pell,fiPaige  (N.Y.), 
Vhite  IT.  Inloid,  2  Paige  {S.  Y.J,  Ch.    Ch.  410. 
Ifi4 ;  Field  «.  BchiefiUinT?  John*.  (N.  Y.J 
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single  sum  of  ^£15,000,  meDtioned  in  botb  notes  ;  one  of  Uie  exec- 
utors made  affidavit  that  he  had  inspected  the  former  of  the  two 
notes,  and  had  observed  appearances  on  it  tending  to  impeach  its 
authenticity ;  and  tiiat  he  tras  informed  and  believed  that  the 
latter  note  had  been  produced  for  payment  in  Germany,  and  that 
an  inspection  of  it  was  necessary,  before  be  could  make  a  full 
answer  to  the  case  stated  in  the  bill ;  and  moved  that  he  might 
have  time  to  make  answer  after  such  inspection  should  be  giveu ; 
it  was  held  by  Lord  Elioa  tliat  this  was  sufficient  grouud  to 
entitle  the  defendants  to  a  production  of  the  instrumout  before 
answer;  and  accordingly  it  was  ordered,  that  the  plaintiff  be  at 
liberty  to  come  at  any  time  in  reply  to  the  affidavit,  and  that  in 
.the  mean  time  the  defendants  should  not  be  called  on  to  answer, 
until  a  fortnight  after  the  instrument  had  been  produced.'  But 
in  this  country,  in  ordinary  cases  not  r^nlated  by  statute,  the 
plaintiff  cannot  be  compelled,  on  motion,  to  give  the  defendant  an 
inspection  of  his  books  and  documents,  in  order  to  enable  flie 
defendant  to  answer  the  bill  and  make  his  defence ;  but  if  the 
plaintiff,  on  request,  refuses  to  permit  such  inspection  of  books 
and  docunients,  he  will  not  be  allowed  to  except  to  the  answer  for 
insufficiency  in  not  stating  their  contents.'  In  caseB  of  part- 
nership, however,  where  the  controversy  is  between  the  partners 
or  their  representatives,  the  party  having  possession  of  the  part- 
oership  books  and  papers  will  be  ordered,  on  motion,  and  in  any 
stage  of  the  suit,  to  place  them  in  the  hands  of  an  officer  of  the 
court,  for  the  inspection  of  the  other  party,  and  that  he  may  take 
copies,  if  necessary.'  And  if  documents  are  impeached  by  either 
party  as  false  and  fraudulent,  they  will  be  ordered  to  be  brou^t 
into  court  for  inspection.* 

§  304.  Rnla  In  United  StatM  ooniru.  But  in  the  Federal  courts 
of  the  United  States,  the  necessity  for  resorting  to  the  equity  side, 
by  a  bill  for  the  discovery  of  documents  in  aid  of  the  jurisdiction 

■  Th«  Prioeen  of  Walw  v.  E.  Liverpool,  1  SwumL  114,  IIG,  125-127.  The  mum 
TDle  wu  adminiaterad  in  JanM  r.  LewU,  3  Sim.  &  Sta,  942;  snd  though  the  onler  wu 
aitchuged  hy  Lord  Eldon,  on  sppnl  (4  Sim.  324),  vet  the  ground  of  the  discharfpi 
iloea  not  appear,  nnd  it  la  hardly  probable  that  he  intsnded  to  Ttrente  bis  prpvioua  <\r~ 
ciaion  in  the  oasa  alioTe  mEntiouKi.  The  atme  rale  waa  also  adopttd  in  ita  principle 
hy  I.ord  I^ngdalt,  M.  R.,  in  Shrpherd  B.  Morria,  1  Bear.  175.  Bat  ita  soundoMS.  aa  a 
Ki^iipral  rule,  wm  questioned  hy  the  Vice- Chancellor  ot  England,  in  Penfdd  v.  Nonii, 
G  Sim.  410.  and  again  in  Iklilligan  v.  Mitchpll,  S  Sim.  IBS. 

■  K'-lly  o.  Erkfonl,  B  PaiRe,  S13. 

»  lla.1.     S«r  also  Chriiitian  «.  Taylor,  11  Mm.  401. 

•  Coiuatock  V.  Apthorpe,  1  Hopk.  Ch.  14t;  s.  o.  S  Cowta,  8M. 
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at  law,  IB  entirel;  obriated  by  the  gtetate,*  which  empowers  all  the 
courts  of  the  United  States,  in  the  trial  of  actions  at  law,  on 
motion,  and  due  notice  thereof  being  given,  to  require  the  parties 
to  produce  books  or  writings  in  their  poBseBsion  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in  cateB  and  under  circutti- 
Uanceg  tehere  they  might  he  compelled  to  produce  the  tame  hy  the 
ordinary  rulet  of  proceeding  m  chancery.  And  if  a  plaintiff  shall 
fail  to  comply  with  such  order  to  produce  books  or  writings,  it  is 
made  lawful  for  the  respective  courts,  on  motion,  to  give  the  like 
judgment  for  the  defendant  as  in  cases  of  nonsuit ;  aud  if  the 
defendant  shall  fail  to  comply  -with  such  order,  judgmeot  maj  be 
entered  gainst  him  by  default.  Under  this  statute  it  is  requisite, 
wbeueTer  a  judgment  b;  nonsuit  or  default  is  intended  to  be 
claimed,  that  notice  be  ^ven  to  the  adverse  party  to  produce  the 
papers  in  question,  describing  them  with  sufficient  particularity, 
and  stating  that  on  his  failure  to  produce  them  it  is  intended  to 
move  for  judgment  against  him.  This  judgment  is  obtained,  after 
a  rule  ntsi  for  the  production  of  the  papers,  granted  on  motion, 
supported  by  the  affidavit  of  the  party  applying.'  11  the  adverse 
party  makes  oath  that  he  has  not  tiie  papers,  this  may  be  met  by 
the  oath  of  two  witnesses,  or  of  one  with  other'  corroborating  and 
preponderating  evidence.' 

>  Sut.  n.  S.  17BB,  c  20.  G  IE,  1  Stat.  Bt  Large,  B2,  Ber.  8tit.  U.  S.  (1878),  S  7!4i 
Oejger  v.  Gejger.  2  Dall.  832. 

«  Hyltoii  V.  Brown,  1  Wash.  C.  C.  2»B,  300  ;  Base.  Steele,  3  Waah,  C.  C.  381,  888 ; 
Dunham  «.  Rilej,  4  Wanh.  C.  C.  1E6  ;  Uuited  States  «.  Pias,  GUp,  308.  Sea  also  Vaaas 
«.  HifHin,  4  Wash.  C.  C.  b\9. 

*  Hylton  B.  Brtiin),  mipra;  Bm  i.  St«le,  niyra.  This  statnte  is  held  not  to  apply 
to  proceedings  in  rem  ;  because  a  iiidemenl  as  by  default  cannot  be  rendered  against  a 
dtfaidiad,  in  proceeding  or  that  Vin3;  and  because  chancery  will  not  cotnijcl  a  party 
to  pTodnce  evidence  which  would  aiibject  him  to  a  forfetture.  United  StaUs  u.  Fins, 
Oilp.  S0«. 

In  moat  of  the  wveral  St«t*«,  aUo,  the  neceaaity  for  a  bill  of  discovery  of  documents 
is  either  entirely  done  away,  or  in  a  great  degree  obviated,  by  statutory  provisions  and 
tnlea  of  practice.  In  all  the  Btatea,  it  is  believed,  office-copipa  of  deeds  and  other  docu- 
ments fBquired  by  law  to  he  regiatered  may  be  read  in  evidence  bv  any  party,  other 
than  the  grantee  or  obligee;  and  in  many  of  the  States,  deeda  and  other  liocuments, 
acknowle<S[ed  or  proved  before  the  proper  magistrate  or  court  in  the  mode  provided  by 
law,  are  admisaible  as  prima  faeit  evidence.  See  aale,  vol.  i.  %%  91,  S71,  n.,  ST3,  and 
n.  In  some  of  these  States,  and  in  others  also,  sumniary  modes  are  established  fnr  the 
discovery  and  production  of  books,  napela,  and  documents,  whenever  they  are  mati'rinl 
to  the  support  or  defence  of  any  civil  action  or  suit.  Thus,  by  the  Revised  Statutes  of 
Kew  York,  the  Supreme  Court  is  empowered,  in  such  caaes  as  shall  he  deemed  proper, 
to  compel  any  party  to  a  suit  [lending  therein  to  produce  and  discover  books,  paiwra,  and 
documente  in  his  ponession  or  power,  relating  to  the  merits  of  any  such  suit,  or  ol  any 
defence  therein.  2  Rev,  Stat.  p.  292,  tit  8,  part  S,  c.  1,  \  80.  To  entitle  a  party  to 
any  such  discovery,  he  is  re<]nired  to  present  a  petition,  verified  by  oath,  to  the  court, 
oranyjnJrtice  thereof,  or  to  any  circuit  judge  in  vacation,  upon  which  an  oi\ler  may  be 
graotwl  for  the  discovery  sought,  or  that  the  party  against  whom  the  discovery  to 
VOL.  III.  —21 
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§^S05.  Doown«nta  prooorable  b;  ■ubiKBiu.     If  docmnenta,  the 
production  ol  which  is  desired,  are  in  the  poaaet»ion  of  owe  w&o  i» 


TBiHttd  bjr  the  court  or  magistcste  by  whom  it  was  granted,  upon  aatis^toiy 
eviueiii»  tbat  it  oa/ibt  uot  to  have  been  mated;  or,  upon  the  tliscoTety  aougbt  having 
been  mule;  or,  upon  tba  party,  requireu  to  make  the  discovery,  denying  on  oatb  tfao 
IfHsisMiou  or  control  of  the  books,  papers,  or  documents  ordnred  to  be  produced.  Id. 
{  31.  The  books,  (Apere,  aad  documents  thus  produced  are  allowed  tbe  nme  effect, 
\vik:ii  used  by  the  party  requiring  tliem,  aa  if  produced  upon  notice.     Id.  f  SQ. 

B^  tbe  Code  at  rractice,  aa  amended  in  1849,  thu  court  before  which  an  action  ia 
penJinK,  or  any  judge  or  justice  thereof,  may,  in  their  discretion,  and  upon  due  notice, 
order  either  party  to  give  to  the  other,  irichin  a  spevitied  time,  an  inspection  and  copy, 
or  permissioD  to  take  a  copy,  of  any  booka,  papeta,  and  documents  in  his  poaseaaioii  or 
aoiler  h'a  control,  contaioiog  evidence  relating  to  the  merits  of  the  action,  or  the  de- 
fence thi:rein.  if  coiuplianue  with  the  order  be  refused,  the  court,  on  motion,  may 
exclude  the  paper  &oni  being  given  Id  evidence,  or  pnniah  the  party  refosing,  or  both. 
New  York  (S)dB  of  Practice,  j  388  [312]. 

These  two  provisions,  of  the  Revised  Statutes  and  of  the  Code  of  Practice,  have  been 
deemed  to  stand  well  together,  the  foniier  not  being  repraled  by  force  of  the  latter. 
Follett  s.  Weed,  1  Cule  Itep.  9i  ;  Dole  f.  Fellows,  1  Code  Kep.  H.  8.  146.  Aud  see 
Brown  V.  Babcock.  1  Code  Hep.  66 ;  Stantou  v.  Del.  Mut.  Ins.  Co.,  2  Sandf.  S.  C.  662  ; 
Hoore  V.  Pentz,  I<L  664.  And  tite  power  thus  vesteil  io  the  coart  has  been  held  to 
extend  to  all  cases  where  one  party  desires  to  ascertain  what  docanientai^  evidence  his 
adversary  holds  upon  which  be  Is  relying  to  iustain  bimneif  npon  the  tnal ;  as  well  aa 
to  cases  where  evidence  is  sought  in  support  of  his  own  title.  Fowen  v.  Elmeudorf, 
2  (Joile  Kep.  44. 

By  another  provision  of  the  same  code,  no  action  to  obtain  discovei^r  under  oath,  in 
aid  of  the  prosecution  or  defence  of  another  action,  can  be  allowed,  nor  can  any  exami- 
nation of  a  party  be  had,  an  behalf  of  the  adverss  party,  except  in  the  iQBDDer  after- 
wards prescribed  in  the  same  coile;  namely,  as  a  witness,  and  in  the  manner  of  any 
other  witness.  New  York  Cole  of  Practice,  {  33B.  This  section  is  held  merely  to 
abolish  the  chancery  bill  for  diitcovery;  and  not  to  affect  the  mode,  by  petitioti,  pre- 
scril>ed  in  the  statutes  or  code.     Foltett  e.  Weed,  lupra. 

KeguUtions,  substantially  to  the  same  effect,  in  regard  to  the  production  of  docn- 
menu,  Jcc,  may  be  found  in  the  statutes  of  Iowa,  Code  of  ISSl,  H  2423-2425  ;  Arkan- 
sas, Rev.  Stat.  1837,  c  23,  }}  60-63  ;  Missouri,  Rev.  Stat  1B45,  c.  136,  art.  4,  JS  7-lS  ; 
M.  c  137,  art  2,  S9  31-31 ;  IllinoLS,  Rev.  Stat.  1815,  c.  83,  g  12  ;  Lonisiaua,  Code  of 
Praetite.  art  140-142,  fS  473-176,  917-918,  10S7  ;  nad  Indians.  Rev.  Stat.  1852,  part 
2,  c.  1,  55  304-308.  See  also  California,  Rev.  Stat  1850,  o.  142,  gg  294,  296  ;  Oeoiyia. 
1  Cobb's  Dig.  pp.  463,  466;  Rev.  Stat  1815,  p.  5SB,  c  IB,  art  7,  S  146  j  Flaiida, 
Thompson's  Dig.  p.  ISB,  5  11. 

iu  Virginia,  it  is  at  the  ojition  of  a  party  either  to  file  a  bill  in  chancery  for  the  dis- 
covery and  production  of  books  aud  writings,  or  to  apply  to  a  comiiiiisioner  of  the 
court,  by  [tetition  a\id  affiiUrit,  al1i-.ging  his  belief  of  the  possession  of  such  looks  and 
writings  by  tbe  other  party,  aud  llieir  materiality  as  evidence  for  him,  and  describing 
them  with  reasonable  certainty  ;  in  which  cose  the  court,  after  notice  to  the  advene 
party,  being  iatisfieil  of  the  trnth  of  the  allegations,  and  that  the  petitioner  has  no 
other  means  of  proving  the  contents  of  the  books  and  papcra,  will  compel  their  produc- 
tion ;  unless  the  adverse  party  shall  answer  upon  oath  that  they  are  not  under  bis  oon- 
trol.     Code  of  1849,  c  176,  5f  SB,  40. 

In  Mune,  tbe  party  reqoiriug  the  production  of  hooka,  papers,  or  docomenta  in  the 
possession  of  the  opposite  party,  may  file  a  rule  with  the  clerk,  and  give  notice  of  it  to 
the  other  party,  stating  the  fact,  the  ground  of  his  claim  of  discovery  and  production, 
its  necessity,  and  the  time  and  place ;  and  if  the  parties  do  not  dispose  of  the  lu^ect 
tw  mutual  arrangement,  copies  of  the  rule  and  proceeilings  may  be  tiausmitled  to  one 
of  the  judges,  whose  decisions  and  directions  will  be  binrliog  on  the  parties.  Hadne 
Sup.  Jud.  Court  Rules  in  Chancery,  Re^  17.  In  Maryland,  tlie  Chancellor  ia  em- 
powered, by  statute,  on  application  of  either  party  on  oath,  to  order  and  decree  the 
production  of  any  books,  writings,  or  papers  in  the  posseo^on  of  the  other  party,  oou- 
taining  evidence  relAtivs  to  the  matten  in  dispute  wtween  them.  Stat.  1TB8,  c  S^ 
g  2  (Doney's  ed.J. 
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not  a  party  to  the  suit,  he  may  be  compelled  by  a  tubpasiia  duces 
tecum  to  produce  them  ;  aiid  If  the  tvhpaena  ia  not  obeyed,  he  will 
be  punished  for  contempt,  on  proof  by  affidavit  that  the  documents 
are  in  his  custody.'  (a) 

§  306.  Docnmonta  prodiio«d  on  noUoa.  In  regahl  to  documenta 
produced  on  notice,  it  has  already  been  stated  ae  the  rule  at  late, 
that,  ordinarily,  the  party  calling  for  their  production,  and  offer- 
ing them  in  evidence,  must  prove  their  execution,  notwithstanding 
they  came  out  of  the  custody  of  the  adverse  party,  and  are  pro- 
duced at  the  trial ;  and  that  an  exception  to  this  rule  is  allowed, 
where  the  party  producing  the  instrument  is  himself  a  party  to  it, 
claiming  under  it  an  abiding  interest  in  the  subject  of  the  action  ;' 
or  whera  the  instrument  was  taken  by  the  party  producing  it,  in 
the  course  of  hia  official  duty  as  a  public  officer,  as,  for  example, 
a  bail-bond,  taken  by  the  sheriff,  and  produced  by  him  on  notice.* 
In  eqtuty  this  rule  holds  good  to  its  full  extent,  as  to  documents 
in  the  hands  of  a'plaintiff;  but  it  is  said  that,  as  to  documenta  in 
the  hands  of  a  defendant,  the  rule  applies  only  to  those  of  which 
tlie  plaintiff  ia  entitled  to  call  for  an  inspection,  but  which  the 
defendant  has  insisted  on  some  privilege  to  withhold.* 

§  307.  EOaot  of  Older  to  piodao«.  The  effect  of  an  order  for  the 
production  of  doeumentt  is  only  to  give  the  party  obtaining  the 
order  the  right  to  inspect  and  take  copies  of  them.  It  does  not 
make  them  evidence  in  the  cause,  except  in  those  cases  in  which 
the  mere  circumstance  of  their  coming  out  of  the  custody  of  the 
other  party  would,  in  itself,  render  them  admissible.  If,  there- 
fore, the  party  obtaining  the  order  wishes  to  have  them  proved  in 
the  cause,  or  produced  at  the  hearing,  the  order  should  be  spe- 
cially framed  for  that  purpose.  The  order  itself  establishes  the 
fact,  that  the  documenta  came  out  of  the  adverse  party's  custody, 
into  the  hands  of  the  officer  of  the  court ;  and  therefore,  when 
they  are  produced  in  answer  to  a  bill  of  discovery,  it  is  not  neces- 

<  See  anle,  toI.  i.  SJ  SG8,  G59. 

>  Ante,  vol.  i.  Sg  GSO,  571  ;  BeUa  v.  Badger,  12  Johns.  223 ;  Jackson  «.  Eingale^, 
17  Johns.  1S8. 

■  Scott  r,  Waithman,  S  Stark.  188. 

*  Gresley  on  Evid.  p.  173.  U  a  docament  is  stated  in  tiie  bCI,  and  admitted  and 
referred  to  in  the  answer,  it  cannot  he  read  from  the  Mil,  but  ought  still  to  be  (iro- 
daced.     Coi  v.  .Allingham,  Jac,  SSB. 

{a)  Bnt  in  such  a  case  he  shonIA  be  not  be  compelled  to  prodoce  the  docn- 
■worn  as  a  tritnesa,  so  that  he  maj  state  meats.  Aikm  c.  Martin,  11  Fdge  (N.  Y.^ 
the  naaons,  if  an;  he  baa,  wh;  he  ahonid    490. 
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Bary,  for  the  porpose  of  prorir^  this  fact,  to  read  any  part  of  the 
answer.^  (a) 

§  308.  Proof  of  doonmantfl.  Having tliaB  Considered  the  subject 
of  the  production,  we  proceed,  in  the  tetond  place,  to  the  peoop  op 
DOCUMENTS.  And  here  it  may  be  generally  observed,  that  written 
iikstrumenta,  the  execution  of  which  is  not  admitted,  aad  which  . 
do  not  prove  themselves,  must  be  proved  by  the  same  evidence  in 
equity  as  at  law.*  The  evidence  for  this  purpose  is  taken  in  tiie 
mode  in  which  other  evidence  is  taken  in  chancery  proceedings, 
which  is  ordinarily  by  depositions  before  an  examiner,  commis- 
sioner, or  other  officer,  and  which  will  hereafter  be  stated.' 

1  S  Dan.  Ch.  Pr.  206S,  6th  Amer.  «d.  vol.  n.  1937  ;  Taylor  v.  Salmon,  g  Hy.  ft 

Cr.  422.     And  ««  ante,  vol.  i  §§  5eo-563. 

*  AnU,  Ttil.  i.  9S  SH4-&81;  2  Dau.  Ch.  Pr.  1024,  Gth  Amer.  ed.  vol.  i.  874-981. 
For  the  law  ivaj>ectin^  the  proof  of  deeds,  an  anU,  vol.  ii.  tit.  Dent.  SJ  2e3-2U9. 

It  is  proper  in  this  place  to  mention  tlie  proiision  made  in  the  xtatnteii  or  aome  of 
the  State*,  for  the  Bolemn  admisaiou  of  the  Kenninenrsa  of  docnmeotB  intended  to  be 
nsed  in  the  trial  of  causi»,  whetber  at  lav  or  in  equity.  The  proTision  on  this  subject, 
in  the  Nevf  Yorli  Code  of  Practice,  S  388  [341],  is  in  the  rollowing  words  :  "  Either 
party  may  exhibit,  to  the  other  or  to  his  attorney,  at  any  time  b^oTe  the  trial,  any 

Pper  material  to  tlie  action,  and  request  an  admission  in  writing  of  its  genuineness, 
the  Bilvene  party  or  his  atMmey  fail  to  give  the  admission,  within  fonr  dnys  afttr 
the  requetit,  and  if  the  party  exhibiting  the  paper  he  afterwards  put  to  expense  in  toAa 
to  prove  its  genuineness,  and  the  same  bo  finally  proved  or  admitted  on  tlie  trial,  sach 
expense,  \a  ^  ascertained  ai  the  trial,  shall  he  paid  by  ttie  party  refusing  the  sdmtssion  ; 
unless  it  sTipi«r,  to  the  aatiafaction  of  the  eouit,  that  there  were  good  reasons  for  the  re- 
fusal."   The  same  regiiliLtion  is  enacteil  in  CnlifDmia.     Rev.  Stat.  1850,  c  142,  g  21)1. 

In  othei*  Statea,  provision  to  the  like  effect  is  made  by  the  Rulea  of  Court.  AnA  in 
Mveral  States,  where  the  suit  or  defence  is  professedly  founded  iu  whole  or  |iart  on  the 
deed  or  other  instrument  in  writing  of  the  adverse  party,  it  is  admissible  in  evidence 
without  proof,  unless  such  party  shall  expreasir  deny  its  genuinenesa  under  oath.  See 
Texas,  Hactl.  Dig.  art.  633,  034,  741,  742  ;  Wiscoiiain,  Kev.  Stat.  184B,  c.  a8,  S  85; 
Ai'kniisas,  Kev.  Stat.  1837,  c.  110,  ill);  Missouri,  Kev.  Stat.  1845,  c.  136,  g  28; 
Ohio,  Hcv.  8Ut.  1841,  c  4S,  g  IS  ;  Virginia,  Code  of  1849,  c.  171,  %  38  ;  llliD<»s, 
Rev.  Stilt.  1845,  c.  83,  j  14  ;  Indiana,  Rev.  Slat.  1852.  part  2.  c.  1.  §  304. 

The  mode  of  proving  public  tind  private  documents  baa  been  fully  treated,  aiUe, 
vol.  i.  j§  479-461,  G0t-G21,  560-582. 

*  when  a  document  or  paper  is  proved  by  the  depositioa  of  a  witness,  it  ia  usnal 
for  the  magistrate  or  officer,  who  takes  the  deposition,  to  raark  it  with  a  capital  letter, 
and  to  certify  thereon  that  "this  [laper,  marked  with  the  (A)  was  exhibited  to  the 
dqionent  at  the  time  of  his  being  sworn  by  me,  and  is  the  same  by  him  referred  to  in 
his  deposition  hereto  annex eil  j  or  "taken  before  me  on"  such  a  dsy.  Ac  -,  and 
hence  such  docunteuta  and  papers  are  termed  EiAihiii,  The  same  term  is  also  applied 
to  instruments  which,  on  being  txhifriteit  to  the  adverse  partv,  are  thereupon  solemnly 
admitted  by  him  to  be  genuine,  and  may  therefore  be  read  in  evidence  without  other 
proof ;  and  is  also,  but  with  less  accuracy,  apjilied  to  certiRed  official  copira,  admissi- 

(a)  An   order  having  been   made  for  of  a  neighboring  railway  company.     Held, 

production   of  books  of  aecount  relating  that    the   connection  of   the   accountant 

t/i  the  traffic  of  a  railway  eoQi|iany,  with  with  the  other   company  made   him   an 

liberty   for  the   plnintiff,  "his  solicitors  improper  person  to  inspect  the  book's  and 

ami  agents,"  to  inspect,  peruse,  and  take  that  the  plaintilf  ought  not  to  have  intro- 

copien,   the    plaintiff's  solicitor  went  to  dueed  him.     Draper  v.  Manchester,  Shef- 

fn«{H-ct  them,   accompanied  hy  a  profes-  field,  li   Lincolnsliire  Eailway  t'umpany, 

aiunal  accountant,  who  wu  the  auditor  9  De  Q.,  F.  &  J.  23. 
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§  309.  BxceptkHu  to  gaiwral  niio.  In  certain  cases,  however, 
constituting  exeeptiont  to  this  general  rule,  wituessea  may  be 
examined  viva  voce  at  the  hearing ;  namely,  first,  where  the  plain- 
tiff, finding  sufficient  matter  confessed  in  the  answer  to  entitle 
him  to  a  decree,  sets  down  the  cause  for  a  hearing  upon  the  bill, 
answer,  and  exhibits ;  and,  secondly,  where  documents,  letters,  or 
other  writings,  essential  to  the  justice  of  the  cause,  have  been 
omitted  to  be  proved  before  publication.  But  this  is  a  limited 
indulgence,  granted  only  to  the  party  who  is  to  use  the  docu- 
ments ;  and  is  obtained  by  a  special  order,  granted  on  motion, 
aft«r  notice  to  the  adverse  party,  the  documents  and  writings  to 
be  proved  being  described  with  sufficient  particularity,  both  in  the 
motion  and  in  the  order,  and  the  omission  of  previous  proof  being 
satisfactorily  accounted  for.^  If  a  replication  has  been  filed,  and 
the  plaintiffs  testimony  is  a  mere  exemplification  of  a  record, 
which  proves  itself,  he  may  read  it  at  the  hearing,  on  giving  sea- 
sonable notice  to  the  defendant  of  his  intention,  so  that  he  may 
examine  witnesses  to  explain  or  rebut  its  effect,  if  it  can  be 
explained."  But  the  course  of  the  Court  of  Chancery  is  to  confine 
the  proof  at  the  hearing  to  the  verification  of  exhibits,  excluding 
all  examinations  as  to  other  facts ;  and  not  to  refuse  a  party  the 
liberty  of  proving  them  in  that  mode,  where  it  can  be  done,^  unless 
the  execution  or  authenticity  itself  of  the  instrument  is  expressly 
denied,  and  is  the  point  in  controversy.*     If  the  execution  of  the 


ble  wlthont  other  proof,  Bnd  filed  in  the  clsrk's  office,  together  with  the  bill  or  answer, 
to  be  read  at  the  hearing.  Exhibita  proved  hy  depositions  should  either  be  annexed 
to  tbem,  or  to  detignatisl  aa  to  leave  no  rpasonabli^  doubts  of  theii  identity.  Dodfte  t>. 
Israel,  i  Wash.  323.  In  Georma,  it  is  required  that  copies  of  all  deeds,  and  writings, 
and  other  exhibits,  be  filed  wFlh  the  bill  or  answer  ;  and  no  other  exhibita  are  to  be 
admitted,  uniesa  by  order  of  court,  far  cause  bIiowd.  Originals,  not  admitted  in  the 
answer,  roaj  be  required  nt  the  hearing  ;  and  on  a|j|ilicatian  to  tlie  court,  or  to  a  judge 
in  Taoation,  originaJs  niay  be  orderi'd  to  be  deposited  in  the  clerk's  office,  for  tha  in- 
apectiou  of  the  adveise  party.  Bules  of  the  Superior  Court,  in  Equity,  1846.  Beg.  17, 
Holchk.  Dig.  p.  955. 

1  2  Dan.  Ch.  Pr.  1025-1030,  Bth  Am.  ed,  vol.  i.  •881-»885  ;  1  Hoffm.  Ch.  Pr.  190  ; 
Graves  v.  Builgel,  I  Atk.  4«  ;  Bam.tr  v.  Rhiiii-lander,  1  Jobns.  (,'h.  569 ;  Hu(;h^s  r, 
Phelps,  a  Bibb,  188  ;  Higgins  v.  Mills,  S  Rubs.  287  ;  Consequa  b.  Fanning,  2  Jolins. 
Ch.  481.  And  see  Dana  v.  Nelson,  1  Aik.  252.  The  liberty  thus  granted  has  hern 
extended  to  the  proof  of  exhibits  on  a  rehearing,  or  on  an  appeal,  which  were  not 
liroved  at  the  original  hearing,  or  which  have  been  Bubaequently  discovered.  Walker 
V.  Symondfl.  1  ileriT.  37,  n.  ;  Hifmns  v.  Mills,  lupra;  Dale  u.  Roosevelt,  6  Johns. 
Ch."25e  :  Williamson  B.  Hutton,  9  Price,  194. 

*  Mills  i>.  Pittman,  1  Paige,  490.  And  see  Pardee  o.  De  Gala,  7  Paige,  132  ;  Bach- 
elor «.  Nelson.  Walk.  Ch.  449  j  Miller  u  Avery.  2  Barb.  Ch.  582. 

»  Graves  V.  Bndgel,  1  Atk.  444  ;  Edgn-orth  c.  Swift,  4  Bro.  P,  C.  068. 

*  Att'y-Gcneral  v.  Peatson,  7  Sim.  303  ;  Booth  v.  Creswicke,  8  Jur.  328. 
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instrumeKt  is  neither  admitted  nor  denied  by  the  defendant,  it 
may  be  proved  viva  voce  at  the  hearing.'  (a) 

§  310.  Proof  of  exhibits.  Though,  in  the  proof  of  exA^nta,  the 
course  of  examinations  viva  voce  at  the  hearing,  in  modem  prac 
tice,  does  not  neee»»arily  exclude  every  question  that  would  admit 
of  a  eroas^xamination,  yet  it  is  restricted  to  a  few  simple  points, 
Buch  as  the  manual  execution  of  the  instrument,  by  the  testimony 
of  the  subscribing  witness,  or  by  proof  of  the  siguature  or  band- 
writing  of  an  instrument  or  paper  not  attested ;  or  the  custody 
and  identity  of  an  ancient  document,  produced  by  the  librarian  or 
registrar ;  the  accuracy  of  an  office-copy,  produced  by  the  proper 
officer,  and  the  like.*  It  is  not  ordinarily  allowed  to  prove  in  this 
mode  the  handwriting  of  attesting  witnesses  who  are  dead  ;'  nor 
the  due  execution  of  a  will,  involving,  as  it  does,  the  sanity  of  the 
testator  ;*  nor  a  deed  that  is  impeached  in  the  answer,  as  against 
tlie  party  impeaching  it ;  ^  nor  a  book  or  ancient  map,  not  pro- 
duced by  an  officer  to  whom  the  custody  of  it  officially  belonged." 
But  where  the  instrument  or  paper  is  an  important  document, 
leave  will  be  granted  to  postpone  the  hearing  for  the  purpose  of 
proving  it  by  interrogatories  in  the  ordinary  modeJ  And,  iu 
examinations  at  the  hearing,  the  court  will  sometimes  permit  a 
cross-examination,  and  will  itself  examine,  viva  voee^  npon  the  sug- 
gestion of  any  question.^  The  court  will  also,  in  cases  in  which 
any  exhibit  may,  by  the  present  practice,  be  proved  viva  voce,  at 
the  hearing  of  a  cause,  permit  it  te  be  proved  by  the  t^idavit  of 


■  Gi'esl.  Ell.  Evid.  pp.  188,  188  ;  2  Dan.  Cli.  Pr.  1025,  1026,  5tli  Am.  ed.  vol,  i 
682,  883  ;  Ellin  n.  Deaae,  3  Moll.  63 ;.  Cousequa  p.  Fannintr,  2  Johns.  Ch.  481  • 
Graves  tr.  BiidRel,  1  Atk.  444.     And  see  ?..  of  Pomfret  e.  Lord  Windsor,  a  V^s.  472. 

■  Bloitou  V.  Drawitt,  Prec  Ch.  61 ;  2  Dan.  Ch.  Pr.  1027,  6th  Am.  ed.  vol.  i.  832. 
833. 

•  Harris  v.  Ingledew,  S  P.  Wma.  81,  98  j  Niblett  v.  Daniel,  Bonb,  810 ;  Eade  tt 
Lingooil,  1  Atk.  203. 

*^Barfield  v.  Kelley,  i  Boas.  365  ;  Maber  o.  Hohbs,  1  Y.  *  C.  686. 

•  Lake  v.  Skinner,  1  Jac  &  Walk.  » ;  Oreal.  Eti-  Evid.  p.  189. 

'  Bloxton  V.  Dreirit,  mpm ;  Bank  v.  Farqace,  Ambl.  145  ;  Clarke  ».  JenniDgB,  1 
Anatr.  173  ;  Maber  v.  Hobbs,  mprn. 

«  Turner  t>.  Burleigh,  17  Ves.  364  ;  Cunseqna  v.  Fanning,  2  Johni.  Ch,  481. 

(i)  The  nile  excluding   oril  evidence  On  an  ra  parte  application  the  trati- 

ot  tbs  huarin^  eicapt  to  prove  eihiUta  mon;  of  th«  attestinK  witness  to  an  in- 

ma  upheld    in    De   Butts    «.   Bacon,    1  struniPnt  was  dispensed  nith.  there  Wim 

Crunch,  (;.  C.  669  ;  Consequa  tr.  Fanning,  a   difficulty   in    obtaininc    Ids  rvidcDce. 

2  Johns.   (N.  Y.)  Ch.   431  ;  Bachelor  v.  DieMcn,  in  n,  10  Jui-.  x.  «.  671 
Nelson,  Walk.  Ch.  (Mich.)  «9. 
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the  witness  who  woiild  be  competent  to  prove  the  Bame  viva  voce 
at  the  hearing.'  (a) 

§  311.  Right  of  advarsB  partr  to  Inspect.  The  formal  proof  of 
vritten  doctunenta  in  a  cauBO  doea  not,  merely  on  that  ground, 
entitle  the  adverse  party  to  inspect  them  before  the  hearing ;  for 
it  is  the  settled  course  of  chanoery,  not  to  enable  a  party  to  see 
the  strength  of  his  adversary's  case,  or  the  evidence  of  his  title,  or 
"  to  pick  holes  m  the  deed,"  until  the  hearing  of  the  cause.'  But 
where  an  inspection  has  been  called  for  and  had,  the  instruments 
are  admissible  in  evidence  for  both  parties.^ 

§  312.  wltneusB.  It  Las  already  been  seen,  that,  in  many  of 
the  United  States,  trials  of  fact  in  chancery  are  had  upon  oral 
testimony  delivered  in  open  court,  in  the  same  manner  as  in  trials 
at  common  law ;  and  that  the  inclination  of  opinion  in  some  other 
States  is  in  favor  of  this  mode  of  proof.*  (6)  Nevertheless,  it  is 
an  ancient  and  general  rule  in  cbancefy  to  exclude  oral  testimony, 
and  to  receive  none  at  the  hearing  except  what  is  contained  in 
written  depositions.  And  as  this  rule  is  still  acted  upon  in  some 
of  the  States,  and  is  partially  and  in  a  modified  degree  still  rec- 
ognized as  a  leading  rule  in  others,  it  will  be  necessary  to  con- 
sider it  in  this  place.    The  general  subject  naturally  disposes 

^  Orders  of  August  26,  1841.  Ord.  48  ;  Law's  Pract.  U,  8.  Courts,  p.  708. 
'  Diireni  o,  Dsverg,  2  P.  Wma,  410  ;  2  Str,  784  ;  Hodson  r.  E.  of  WarriDgton, 
S  P.  Wins.  35  ;  2  Dan.  Ch.  Pr.  1030,  6tli  Am.  e±  vol.  L  884. 

■  Anif,  vol.  i.  5  SttS.  *  Supra,  gg  2fig,  264,  266. 

(n)  In  a  suit  for  specilic  peiforman'n  otherwiae  directs  ;  but  tbis  shall  not  pra- 

of  an  aj:nveiiiPUt  for  >  lease,  in  which  there  yent  the  uui  of  affldavita,  where  thuy  bBTfl 

wert  numerous  affidavits,  and  the  teati-  been  heretofore  allowed.     And  in  c.  161, 

moEj  very  confl[ctiiie,  an  applicntioD  was  §   26,   it  is  farther  provided,   that 

iQfule  to  h»ve  all  oraJ *""~    -'  "--  ---•- -'    — ---' 


of  the  testimony  of   witnesses  examined   orally 

uFwiieuui.     The  applicntion  was  refased,  before  a  single  jiutice,  upon  any  matter 

and  it  was  said  bv  Lord  Westbury  to  be  pending  before  him,  in  which  on  appeal  is 

the  duty  of  the  judge  not  to  have  recourse  taten,  shall  be  reported  to  the  full  court  j 

to  oral  exaniioation  of  the  witnesses  in  a  and   the  court  shall   provide   by  general 

cause,  unless  he  feeU  a  diSiculty  in  deter-  rules  for  some  convenient   and   efieetual 

mining  the  weight  of  the  evidence,  or  is  means  of  having  the  same   n-ported   by 

in  some  degree  of  uncertainty  or  difficulty  the  justice  before  whom  the   hrnring  is 

as  to  the  side  to  which  his  judgment  ought  had,  or  by  some  person  designated  by  him 

to  incline.     Farrall  v.  Davenjiort,  G  L.  T.  for  that  piiipose.     No  oral  evidence  slinll 

N.  s.  430.     It  is  well  settled  both  in  Eng-  be  exhibited  to   the  full  court,   but   the 

land  and  this  country  that  eihibita  ma^  canse  shall    be  beard,   on   appeal,   upon 

be  proved  by  parol,  —  anil  such  parol  evi-  the  same  evidence  as  on  the  original  hear- 

dence  may  Da  placed  upon  record  by  a  bill  ing ;  but  the  full  court  may  grant  leave 

of  exceptions.    Qafaey  t>.  Reeves,  6  tnd.  71.  to  parties  in  special  cases  of  accident  or 

[h]  In  Maswichnsetts  it  is  provided  by  mistake,  to  exhibit  farther  evidence,  and 

statute  (Pub.  Stat.  c.  169,  $  S6).  that  "in  may  provide  by  general  rules,  or  special 

Croceedings  in  equity,  the  evidence  shall  order,  for  the  conditions  nuder  and  modes 

e  taken  in  the  same  manner  as  in  snita  fay  which  such  evidence  aball  be  taketL" 
at  law,  nnless  the  court,  for  Kjieciol  reasons. 
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itself  into  two  branches :  tiaiuel;,  first,  the  eempeteney  <(f  Hui 
witnesses;  and,  secondly,  the  manner  in  which  their  tettisnony  it 
obtained. 

§  313.  Cotnpataaoy.  And  fibst,  as  to  the  competency  (ff  wit- 
nesses.  The  rules  of  evidence,  generally  speaking,  are  the  same 
in  equity  as  at  law,  and  every  person  who  is  a  competent  witness 
at  law  is  also  competent  in  equity.  What  has  been  said  in  the 
preceding  volumes  on  this  subject  will  therefore  not  be  here 
repeated.  But  in  certain  cases  courts  of  equity  go  further  in  tliis 
respect  than  courts  of  law,  by  examining  the  parties  themselves 
as  witnesses,  —  a  practice  wholly  imknowa  to  the  ancient  common 
law.i  We  are  therefore  here  to  consider  in  what  cases  persons, 
inadmissible  as  witnesses  at  law,  are  admissible  in  equity.  These 
are  chiefly  parties  to  the  record ;  for  third  persons,  interested  in 
the  subject  or  event  of  the  smt,  or  otherwise  incompetent  to  tes- 
tify at  law,  are  for  the  same  reasons  excluded  here  also. 

§  814.  FlalntUb  and  oo-pUlntlOi.  A  plaintiff  in  equity  may 
sometimes  examine  a  co-plaintiff  as  a  witness.  This  ia  always 
permitted,  when  the  adverse  party  consents;  the  ground  for 
excluding  him  being  his  liability  to  costs,  which  rendered  him 
interested  in  the  event  of  the  suit.  But  if  the  defendant  wilt 
not  consent,  the  bill,  on  motion,  and  giving  security  for  costs, 
may  be  amended  by  striking  out  the  name  of  the  co-pl(untifE  to 
be  examined  as  a  witness,  and  inserting  his  name  as  a  defend- 
ant.^ If  he  is  only  a  trustee  or  a  nominal  plaintiff,  he  is  a  com- 
petent witness,  of  course,  on  the  mere  striking  out  of  his  name ; 
but  if  he  is  not,  and  he  still  has  an  interest  in  the  event  of  the 
suit,  it  must  be  released.^  If  his  interest  lies  iu  a  part  only  of 
tlie  subject  of  the  suit,  as  to  which  separate  relief  may  be  given, 
he  may  bo  examined  in  regard  to  the  other  part  of  the  subject 
without  a  release.* 

§  315.  FUintUlB  ana  defendants.  The  plaintiff  may  alto  examine 
one  of  several  defendants,  as  a  witness,  as  to  points  in  which  the 
defendant  examined  has  no  interest,  or  on  which  hia  interest  is 
balanced.    Leave  for  this  purpose  is  granted,  of  course,  on  motion 

1  AnU.  vol.  L  I!  3S»,  S4S-354, 

■  1  DftD.  Ch.  Fr.   Pi>.  457,  1037,  Gth  Am.  ed.  voL  i.  S86,  BBS  ;  Greeley,  Eq.  Erid. 

6  339  ;  MotteuK  v.  MBckwth,  1  Ves.  Jun.  1*2 ;  Witu  v.  Campbell,  12  Vbb.  493 ; 
etma  «.  Franciscos,  2  Bland,  E44.     But  Bee  Beiison  «.  Cbeiter,  1  Jar.  577 


■  Eckford  V.   De  Eay,  6  Fai>,  565  ;   Hooly  v.  Spnigne,  7  Shepl.  433  ;  HoSkn. 
eter  in  Chan.  pp.  19,  20  ;  1  Hoffm.  Ch.  Fr.  4S7. 
*  Lingan  v.  HeDdenon,  1  Bland,  268. 
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and  affidavit  that  the  defeodfuit  is  a  material  witness,  and  is  not 
interested  in  the  matters  to  which  he  is  to  be  examined ;  subjt^ct 
to  aU  JDst  exceptions,  such  as  the  cooipetency  of  hia  testimony, 
or  the  like ;  all  which  are  open  to  the  adverse  part^  at  the  hear- 
ing. The  affidavit  of  his  freedom  from  interest  is  generally  under- 
stood to  mean  only  that  he  is  not  interested  on  the  side  of  the 
party  applying.  But,  though  he  be  not  thus  interested,  yet,  if  he 
is  interested  adversely  to  tiie  rights  of  hia  co-defendants,  as,  for 
example,  to  exonerate  himself  by  charing  them,  he  cannot  be 
examined.^  Wherever  a  defendant  is  thus  examined  as  a  witness, 
he  is  subject  to  a  cross-examination  by  the  other  defendants.' 

§  316.  Bxamioatlon  of  dafendant  worka  a  relaue.  This  exami- 
nation of  a  defendant  by  the  plaintiff,  as  a  witness,  ordinarily 
operate!  a»  an  equitable  releate  to  him,  so  far  as  regards  the 
matters  to  which  he  is  interrogated.  K'o  decree,  therefore,  can  be 
had  against  him,  except  as  to  matters  wholly  distinct  from  those 
to  which  he  was  examined.'  (a)  The  reasons  of  this  rule  are, 
that  it  is  inconsistent  to  allow  the  plaintiff  to  call  on  the  defend- 
ant to  assist  him  with  evidence  in  his  cause,  and  at  the  same  time 
to  act  against  him,  in  respect  to  the  same  matters ;  and  also  that, 
by  so  doing,  the  other  parties  may  be  wronged.*  If  the  defend- 
ant, who  is  examined  as  a  witness,  is  the  party  primarily  liable  to 
the  plaintiff,  the  other  defendant  being  only  secondarily  liable, 
the  plaintiff  cannot  have  a  decree  against  either,  upon  that  part 
of  the  cote  to  which  the  examination  was  directed.^    But  the  gen- 

'  1  Hoffm.  Ch.  Pr.  185;  2  Dan.  Ch.  Pr.  1038,  103B,  6th  Am.  ed.  vol.  i.  885; 
JUq  p.  Ward,  2  Atk .  229 ;  Hunl  v.  Partington,  1  Young,  307  ;  Fletcher  v.  Glcgg,  Id. 
345 ;  Ellis  «.  Desan,  8  Hoa  68  [  Rogerson  v.  Whittlngton,  1  Swanat.  39  ;  Hanicustle 
V.  3hafto,  2  Fowl  lOO  ;  Meadfanij  v.  Isdall,  9  Mod.  438  ;  Bobiueon  v.  Sampson,  10 
Shepl.  388;  Harref  «.  Alexander,  1  Rand.  219;  DeWolfi'.  Johnson,  10  Wheat.  367  ; 
Miller  tr,  MeCaa,  7  Paige,  467  ;  Williams  v.  Beard,  8  Dana,  168  ;  Spraula  u,  Samuel, 
i  Scun.  135  ;  Ta;lor  v.  Hour«,  2  Rand.  6fl3. 

»  Benson  v.  U  Boy,  1  Paige,  122  ;  HolTm.  Master  In  Clian.  pp.  20,  21  ;  Robinson 
B.  Sampson,  tupra;  H«yward  v.  Carroll,  1  H.  &  J.  618  ;  Talhnadge  v.  Tallniadge,  2 
Barb.  Ch.  290. 

•  Weymouth  v.  Boyer,  1  Ves,  Jnn.  417  l  Lewis  v.  Owen,  1  Ired.  Eq.  293  ;  Palmer  v. 
Van  Daren,  3  Edw.  Cb.  193  ;  Bradley  v.  Boot,  5  Paige,  033  ;  Liugan  v.  Henderson,  1 
Bland.  268.  This  rule  is  now  abrogated,  and  a  decree  may  be  hui,  by  virtue  of  the 
•latnte  of  B  4  7  Vict  c.  86.     See  2  Dan.  Ch.  Pr.  1042. 

'  *  Nightingale  v.  Dodd,  Ambl.  683.  And  see  Fulton  Bank  v.  Sharon  Canal  Co., 
'  "    -     •"-     ™ 0.  Qraharo,  Walk.  Ch.  117. 


(a)  CC  14  &  16  Tict.  c  9,  and  19  &  17  VlcL  o.  83  ;  2  Dan.  Ch.  Pr.  Sd  Am.  ed. 
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cral  rule  we  are  considering  does  not  apply  to  the  case  of  a  mere 
formal  defendant,  auch  as  an  executor  or  a  tmstee,  against  whom 
no  personal  decree  is  sought,  and  who  has  no  personal  interest  in 
the  subject  as  to  which  he  is  examined;  nor  to  the  case  of  a 
defendant  who,  by  his  answer,  has  admitted  his  own  absolute 
liability,  or  who  has  permitted  the  bill  to  be  taken  pro  confegiM 
against  him.^  (a) 

§  31T.  Wlien  d«fandant  may  sxamlae  plolntlA  In  some  cases, 
as  we  have  heretofore  seen,^  a  defendant  may  examine  the  plaintiff 
as  a  witness.  Leave  for  this  purpose  may  be  obtained,  wherever 
the  plaintiff  is  but  a  nominal  party,  having  no  beneGcial  interest 
in  the  property  in  dispute ;  and  the  real  party  in  interest  will,  in 
such  case,  be  enjoined  from  proceeding  at  law.'  A  co-plaintiff 
may  generally  be  examined  as  a  witness  for  the  defendant,  by 
consent ;  *  but  leave  will  not  be  granted  for  one  defendant  to 
examine  a  co-plaintiff  as  a  witness  against  another  defendant,  for 
the  purpose  of  sustaining  the  bill  against  him." 

§  318.  Co-dsfandanta  wltneues  for  aaoh  othar.  Co-dffendonU 
may  alto  be  witnes»e»  for  each  other.  The  rule  in  courts  of  equity 
on  this  subject  is  founded  on  the  same  principle  with  the  rule  at 
law,  which  lias  formerly  been  stated  ;"  namely,  that  it  ouglit  not 
to  be  in  the  plaintiff's  power  to  deprive  the  real  defendant  of  his 

■  Bradley  «.  Root,  gupra,  Anil  see  Ooold  v.  O'Eaeffe,  1  Beat  35S  ;  Ellis  r.  Dekoc, 
8  Uoll.  ES ;  Thompson  v.  Uuriaon,  ni^mi;  Homy  v.  Sliadwell,  2  V.  &  B.  403. 

<  AnU,  vol.  i.  I  361. 

■  Haughftm  V.  Sandys,  2  Sim.  &  Stu.  221  ;  Norton  v.  Woods,  6  PaiKe>  2«.  And 
aee  FenHlay  t>.  Wiftlitnick,  i  Russ.  Ill ;  Armitnr  v.  Sn-anton,  Ambl.  S93. 

•  Walker  i>.  Wmrfeld,  15  Ves.  178  ;  Whately  i..  Smith,  Dick.  860. 

'  Eclcford  v.  De  Kay,  6  Paise,  5B5._  In  the  States  oC  New  York,  Iowa,  Indiana, 
Geoi'gia,  LouiaiBDK,  Texas,  and  California,  where  there  is  no  distinction  iti  the  forma 
of  |iro<;eeiliiig,  between  cases  at  law  and  in  equity,  provision  is  made  by  stacate,  for  the 
examioBtion  of  parties  by  eacb  other  as  witnvssea.  In  Miraissippi,  and  in  Arlcanns, 
in  cases  in  enuity,  the  defendant  may  ioeert  in  his  answer  any  new  matter  of  defence, 
■ad  call  on  tne  plaintiff,  or  any  of  his  co-defendants,  as  the  case  may  be,  to  answer  it 
on  oath,  Mississippi,  Stat.  Feb.  15,  1838,  $  1  ;  Aid.  k  Van  Hoea,  Dig.  Anp,  c  7, 
Arkansas,  Rev.  Stat.  1837,  e.  23,  §  31.  In  seveml  other  States  it  is  provided,  that 
tbe  defendant,  after  he  lias  answered  the  bill,  may  exhibit  interrogatories  to  the  plain- 
tiff, which  he  is  compelled  to  ansn-er  See  Ohio,  Rev.  Stat.  1811,  c.  87,  S  26  ;  Missouri, 
Rev.  SUt.  1815,  e.  137  ;  art  2,  §3  11,  IS  ;  New  Jeraey,  Rev.  Stat  ISIS,  tit.  33,  c.  1, 
g  40 ;  Wisconsin,  Rev.  SUt  1849,  c.  81,  {  SO  ;  Alabama,  Code  of  1852,  g  2911. 

•  Anlt,  vol.  i.  S  Sfi8. 

(a)  A  trustee  may,   in  general,  be  a  be  released,  before  be  can  be  a  vitiiesa  la 

witness,     Watertown  *.  Cowen,  4  Paige  those  jurisdictions  where  interest  rendem 

(N.  Y.),  510  ;  Neville  c.  Dementt,  1  Green  a  witnens  incompetent  and  in  those  causes 

(N'.  J.),  Ch.  321 ;  Drum  V.  Simpson,  S  Binn.  where  bis  interest  maybe  affected.   Ander- 

(Pa.)  181  ;  Keim  e.  Taylor,  11  Pa.  6t  183.  son  «.  Neff,  11  Scrg.  &  R.  (Pt)  208  ;  King 

But  if  a  trustee  is  entitled  to  commissions,  v.  Cloud,  7  P"-  St  487. 
be  is  interested  ;  and  such  interest  must 
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witnesses  by  making  them  defendantB.  And  this  principle  applies, 
and  therefore  the  testimony  of  a  co-defendant  may  be  had,  in  all 
cases  where  he  is  either  a  merely  nominal  defendant,  or  has  no 
beneficial  interest  in  the  matter  to  which  he  is  to  be  examined  ; 
or  his  interest  or  liabihty  is  extinguished  by  release,  or  is  balanced  ; 
or  where  the  plaintiff  cannot  adduce  some  material  evidence 
against  him ;  or  where  no  decree  is  sought,  or  none  can  be  prop- 
erly had  against  him.^  (a)  If  the  witness,  who  was  competent  at 
the  time  of  his  examination,  is  afterwards  made  a  defendant,  his 
deposition  may  still  bo  read.'  And  it  makes  no  difference  that 
relief  is  prayed  against  the  defendant  proposed  to  be  examined  &a 
a  witness,  if  the  prayer  be  founded  upon  matters  other  than  that 
to  which  he  is  to  be  interrogated  ;  or,  in  other  words,  if  his  inter- 
est be  not  identical  with  that  of  the  party  who  examines  him.* 
Kegalarly,  a  defendant  cannot  "examine  hia  co-defendant,  without 
an  order  for  that  purpose  ;  which  will  be  granted,  of  course,  bef  dre 
the  decree,  saving  all  just  exceptions,  upon  st^gestioii  that  he  ia 
not  interested,  leaving  the  question  of  liis  admissibility  to  be 
determined  at  the  hearing;  but  after  a  decree,  it  is  not  a  motion 
of  course,  but  is  granted  only  on  special  circumstances,  and  upon 
notice  to  the  plaintiff/  (J) 

1  Fiddock  V.  Brown,  S  P.  Wma.  288  ;  Uuirayii.  SUdwell.  8  T.  &  B.  iOl  ;  Fnnlilyit 

t>.  Coliinhoun.  16Vea.218;Diionti.  Parker,  2  Yea.  219,  And  ftee  Whipple  p.  Lousing, 
8  Johns.  Ch.  812;  Neilson  ».  McDonald,  6  Johna.  Ch,  201  ;  2  Cowen,  139;  Cotton  v. 
Lnttrell,  1  Alk.  4J1  ;  Man  v.  Ward,  2  Atk.  228  ;  Soiiverbye  v.  Ardrn,  1  Johua.  Ch. 
210 ;  Rirk  V.  llodsson,  2  Johns.  Ch.  550  ;  Beeba  d.  Bank  of  N.  Y.,  1  Johns.  677  ; 
Tan  Beimsdyk  o.  Kune,  1  GaU.  820  ;  Clark  v.  Van  BiBmadyk,  9  Cranch,  163  ;  Butler 
«.  Elliott,  15  Coon.  187  ;  Hawkins  v.  Hawkins,  2  Car.  Law  Bepos.  627  ;  Doaglau  «. 
Holbert,  7  J.  J.  Hank  1  ;  Hodges  e.  Mullikin,  1  Bland,  SOS  ;  Raftan  v.  Schols, 
e  Ga.  71. 

«  Cope  V.  Parry,  2  Jac  ft  Walk.  638  ;  Brown  v.  Greenly,  2  Dick.  604  ;  Bradley  b. 
Boot,  S  Paige,  632. 

*  Ashton  V.  Parker,  9  Jur.  674  ;  3.  c.  14  Sim.   632.     And  see  Daniell  v.  Daniell, 
13  Jnr.  164  ;  Holman  v.  Bank  of  Norfolk,  12  Ala.  360. 

*  2  Dan.  Ch,  Pr.  1044  ;  Williams  ».  Maitland,  1  Ired,  Eq.  93  ;  NevUI  v.  Dameritt, 
1  Green,  Ch.  321 ;  Bell  u,  Jasper,  2  Ired.  En.  6B7  ;  Hopkiotou  d.  Hopkinton,  14  S.  H. 

[a]  A  defendant  may  ska  be  a  witness  of  the  defendant  as  a  witness  is  a  mere 
igainirt  a  co-defoinlant,  where  he  is  neoes-  irregularity,  and  when  it  is  apparent  that 
sarily  a  party,  and  will  not  be  atfected  by  □□  substantial  injustice  has  been  done  to 
a  decree  against  his  co-defendant,  and  the  otherperty,  an  objection  on  thisground 
where  hia  testimony  is  not  in  fsvor  of  ooght  not  to  preTail.  Tolson  ».  Tolson, 
his  own  interest.  Farley  i.  Bryant,  32  4  Md.  Ch.  119.  The  practice  in  Ohio  is 
Me.  474  ;  JJeilson  o.  McDonald,  0  Johna.  to  take  the  deposition  of  a  co-defendant 
(N.  Y.)  Ch.  201 ;  Whipple  v.  Van  Rensse-  in  chancery  without  leave  -.  subject  to  the 
laer,  S  Id.  612  ;  Miller  v.  McCau,  7  Paige  right  of  the  adverse  party  to  except  to  it 
C*.  y.),  457  ;  Williams  v.  Beard,  8  Dana  Choteau  o.  Thompson,  8  Ohio  St.  424. 
(Ky.),  158.  Where  the  oath  to  the  answer  of  a  de- 

(b)  The  omiasion  to  procate  the  prnvi-  fendant,  who  does  not  appear  to  have  any 
oua  oriler  of  the  conrt  for  the  examinatiou  inteiwtt  in  the  suit,  is  waived,  it  seems 
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§  319.  Uods  of  taklBS  tntimoDT.  SeCONDLT,  SS  to  tA«  fflOtfe  o/' 
takit^  teHtimoft]/,  It  has  already  been  Been,  tliat  in  chancerj,  the 
regular  course  is  to  receive  no  testimon;  oroll}',  except  in  the  mere 
formal  proof  of  exhibits ;  and  that  in  aeveral  of  the  State  coorta 
this  rule  haa  been  abolished,  and  evidence  is  received  orally,  in 
equity  caaee,  in  the  sante  manner  aa  at  common  law ;  ^  while  in 
others  the  old  rule  has  been  variously  modified.  In  view  of  this 
state  of  things,  Congress,  at  an  early  period,  expressly  empowered 
the  courts  of  the  United  States  to  regulate  the  practice  therein, 
OS  may  be  Qt  and  necessary  for  the  advancement  of  justice ;  and 
particularly,  in  their  discretion,  and  at  the  request  of  either  party, 
to  order  the  testimony  of  witnesses  in  eases  in  Equity  to  be  taken 
by  depositions,  in  the  manner  prescribed  by  law  for  the  h^;hest 
courts  of  equity  in  the  States  where  the  courts  of  the  United 
States  may  be  holden ;  except  in  those  States  in  which  testimony 
in  chancery  is  not  taken  by  deposition.'  And  more  recently,  the 
Supreme  Court  of  the  United  States  has  been  empowered  to  pre- 
scribe, regulate,  and  alter  the  forma  of  process  in  the  Circuit  and 
District  Courts,  the  forma  of  pleading  in  suits  at  common  law,  in 
admiralty,  and  in  equity,  and  of  taking  te»tim(mjf  and  of  entering 
decrees,  and,  generally,  to  regulate  the  whole  practice  of  the 
courts."    Pursuant  to  this  authority,  Ruiet  of  Practice  have  been 

316  ;  Paris  o.  HuftlieB,  1  Keen,  1.  By  the  statute  6  &  7  Vict.  c.  S5.  removing  from 
witnesses  the  objettion  of  idcompftancy  by  reason  of  inlerest  or  iufaray,  defendants  in 
cliBDceiy  ms;  be  rxamiDed  as  witnesses  for  tlie  plainti^  and  also  for  each  other, 
"  saving  ju9t  exceptions."  Whether,  under  this  statute,  co-defea<lsnts  ware  entitled, 
ofrigfU,  to  examine  each  other  aa  wituesiies,  in  sup]iaH  of  a  comuion  defence  against 
the  plaintiff,  is  ft  jnint  upon  which  ouposite  opinions  have  been  held.  See  Wood  g. 
Bou'cliffe,  1 1  Jiir.  707,  Per  Wicmm,  V.  C,  that  they  are.  Uonday  v.  Guyer,  Id.  861, 
1  De  O.  &  3.  182.  per  Bruce,  V.  C,  that  they  are  not 

1  Suprti,  i§  3S1,  308,  309,  312. 

*  U.  S.  Stat.  1802,  c  31, 1 25,  2  Stat,  at  Large,  leS;  Stat  1T9S,  c.  22,  }  7, 1  Stat,  at 
Laive,  335  ;  Rev.  StJtt.  U.  S.  91S. 

f  U,  8.  atat.  18*2,  e.  188,  §6,  vol.  v.  p.  S18.  In  the  Judiciary  Act  of  1 T88,  c.  20, 
S  SO,  1  Stat,  at  Urge,  88,  Rev.  SUt.  U.  9.  %  8fll  et  xq.,  it  was  enacted,  that  "the 
mode  of  proof,  by  omt  teatimony  and  examination  of  witnesses  in  open  court,  shall  be 
the  same  In  all  courts  of  the  United  States,  oa  well  in  the  trial  of  cansea  in  equity  and 
of  admiralty  and  maritime  juri«lictioD,  aa  of  actions  at  common  law."  By  the  sub- 
sequent aUtute  of  .\prii  20,  1802,  c.  31,  g  2fi,  3  Stat  at  Idrge,  16S,  the  impentiTe 
character  of  this  provision  was  removed,  so  far  as  regards  salts  in  equity,  by  leaving  it 
"in  the  diacretion  of  the  court,  upon  the  request  of  either  party,  to  order  the  testi- 
mony of  the  witnesses  therein  to  be  taken  in  conformity  to  the  regulations  prescribed 
by  law  for  the  courts  of  the  highest  original  jariadictdon  in  equity,  in  cases  of  a  similu 

that  his  di'porition  may  be  taken,  or  he  The  evidence  hiken  by  any  party  to  a  canaa 

may  be  reimiipd  xa  testify  orally.    Butter-  may  be  used  by  any  of  Uie  other  partieB. 

worth  v.   Brown,   2S   111.    156.     See  also  Sturgis  v.  Hone,  26  Beav.  £61 
Wilson  «  Allen,  I  Jones,  Eq.  (N.  C.)  24. 
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made,  hy  vMch,  after  the  cause  is  at  issue,  iiommUnotu  may  be 
taken  out  either  in  vaoa.tion  or  term-time,  to  take  testimoay  opon 
interrogatories  filed  in  the  clerk's  office,  ten  days'  notice  thereof 
being  given  to  the  adverse  party  to  file  cross-interrogatorieB,  on 
fulare  of  vhich  the  commission  may  be  issued  ez  parte  ;  the  com- 
missioner to  be  ^pointed  hy  the  court,  or  by  a  judge  thereof. 
But  if  the  parties  agree,  the  testimony  may  be  taken  upon  oral  in- 
terrogatories, propounded  by  tlie  parties  at  the  time  of  taking  the 
depositions.'  (a)  Testimony  may  also  be  taken  in  the  cause, 
after  it  is  at  issue,  by  deposition,  according  to  the  acta  of  Congress, 
the  substance  of  vhich  has  been  stated  in  a  preceding  rolume.' 
But  in  Buch  case,  if  no  notice  has  been  given  to  the  adverse  party, 
of  the  time  and  place  of  taking  tbe  deposition,  he  may  be  permit- 
ted to  cross-examine  the  witness,  either  under  a  commission,  or 
by  a  new  deposition,  in  tbe  discretion  of  the  court  or  judge.^ 

§  S20.  8am«  snbjeot.  In  the  conitrwAion  of  thete  rxdet,  it  has 
been  held,  that  in  cases  of  disagreement  between  the  parties  as  to 
the  form  of  interrogatories  and  cross-interrogatories,  it  should  tw 
referred  to  a  master  to  settle  the  proper  form ;  subject  to  an 
appeal  from  his  decision,  which  will  be  reviewed  by  the  court, 
at  the  hearing,  upon  a  view  of  the  whole  testimony ;  and  that 
when  exceptions  are  intended  to  be  token  to  such  interrogatories 
and  crosB-intem^tories,  they  should  be  propounded  as  objec- 
tions, before  the  commission  issues,  or  they  will  be  deemed  to  be 
Wiuved.*  All  the  interrogatories  must  be  substantially  answered. 
If  the  cross-interrogatories  which  were  filed  are  not  put  to  the 
witness,  tbe  deposition,  ordinarily,  cannot  be  read ;  but  if  the 
other  party  has  unreasonably  neglected  to  file  any,  it  is  at  his  own 

Bstnn,  in  that  State  in  which  the  roart  of  the  United  States  may  be  holden  ]  prtnided, 
however,  thut  nothing  herein  oontaineJ  ghall  extsBil  to  tliB  Circuit  Conrta  which  may 
be  holden  in  tbase  States  in  which  teatimon;  in  chancery  ia  not  taken  by  depoaition.  ' 
Conn  V.  Ppun,  b  Wheat.  421.  Provisiou  is  also  made,  by  statute,  for  reducing  oral 
teatimoDT  to  writing,  to  be  used  in  the  Supreme  Coart  on  appeal,  no  other  te»d- 
mony  being  in  such  cases  allowed.  Stat.  U.  S.  Sept  24,  1780,  c.  20,  $  IS,  1  Stat,  at 
Urge,  83  ;  Stat.  U.  S.  Klarch  S,  1B03,  c.  OS,  J  3,  3  Stat,  at  Large,  244  ;  The  Boston, 
1  Sumner,  332. 

'  Rules  for  Circuit  Courts  in  Equity,  Beg,  B7. 

*  AnU,  Tol.  i.  gg  332-324. 

*  Roles  for  Circuit  Courts  in  Equity,  Reg.  68. 

4  Cocker  t>.  Fmnlclin  Co..  1  Storv,  1S9  ;  United  States  o.  Hair  PancilB,  1  Paiius 
400.     And  see  Backer  v.  Birch,  7  Bug.  Uw  A  Eq.  46  i  7  Scott,  S.  R.  3S7. 

(a)  And  where  a  party  with  knowledge    interrogatories.     Van  Hook  *.  Pendleton, 
of  tnch  an  oral  examination  acquiesces  m    2  Blatch.  0.  0.  S5. 
i^  lie  wbires  his  right  to  Kq^ulre  Wilttaa 
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peril,  and  the  depoeitioa  may,  in  the  diBcretion  of  the  conrt,  be 
admitted.^  If  the  commisBion  is  joint,  it  must  be  executed  by  all 
the  commissioners;^  if  joint  and  Beveral,  the  commissioners  are 
competent  to  take  the  depositions  of  each  other;'  but  in  either 
case,  if  a  person  not  named  in  the  commission  appears  to  hare 
assisted  in  taking  the  examination,  it  is  fatal  to  the  admissibility 
of  the  deposition.* 

§  821.  Tim*  for  return  of  dttpcwlUon.  Pnblicatioii.  By  another 
rule,*  the  time  ordinarily  allowed  for  the  taking  of  tettimonjf  is 
tliree  months,  after  the  cause  is  at  issue ;  but  it  may  he  enlai^ed, 
for  special  cause  shown.  And  immediately  after  the  commiBsions 
and  depositions  are  returned  to  the  clerk's  office,  publication  may 
be  ordered  by  a  judge  of  the  court,  or  it  may  be  enlarged  at  his 
discretion.  But  publication  may  at  auy  time  pass,  in  the  clerk's 
office,  by  the  written  consent  of  the  parties,  duly  entered  in  the 
order-book,  or  indorsed  on  the  depositions  or  testimony,  (a) 

§  322.  DepcMitioiiB  de  bene  eue.  It  is  also  ordered,  by  another 
rule  of  the  same  court,*'  that  after  the  filing  of  the  bill,  and  before 
answer,  upon  affidavit  that  any  of  the  plaintifTa  witnesses  are 
aged  or  infirm,  or  going  out  of  the  country,  or  that  any  of  them  is 
a  single  witness  to  a  material  fact,  a  commission  may  issue,  as  of 
course,  to  a  commissioner  appointed  by  a  judge  of  the  court,  to 
take  their  examination  de  bene  ette,  upon  due  notice  to  the  adverse 
party.  These  are  the  principal  rules,  adopted  in  the  national 
tribunals,  which  affect  the  law  of  evidence  in  cases  in  equity ; 
except  such  as  may  hereafter  be  mentioned.  But  it  is  further  or- 
dered,  that  in  all  cases  where  the  rules  prescribed  do  not  apply, 
"  the  practice  of  the  Circuit  Court  shall  be  regulated  by  the  [then] 

1  Eetland  v.  Bisutt,  1  Wash.  C.  C.  141 :  Gilpius  v.  Conaaqnt,  S  Wtth.  ISl ;  Brll 
«.  Davjilson,  Id.  S28  ;  Gnsa  v.  Stinson,  8  Sumn.  S8.  For  the  caaea  in  which  a  deposi- 
tioQ  nill  be  admitted  in  equity,  notwithstanding  the  iraot  of  a  CKaa-euuaiciatioa,  aee 
ante,  ral.  i.  3  GGi.     See  alao  ii&ra,  c.  3,  §  1. 

^  Armstrong  ».  Brown,  1  wash.  C.  C.  43. 

*  lAinsdide  v.  Brown,  S  Wash.  404. 

*  WiUings  V.  Consequa,  1  Pet  C.  C.  801. 

*  BuIm  for  Circuit  Coorts  iu  Equity,  Reg.  SB.  ■  Id.  Ree-  70. 

(a)  After  an  intariocotory  decree,  either  limited  to  four  months,  hnt  i 

party  may  take  new  evidence^  provided  it  statute prorided  that  "in  sit  ^ „^ 

does  not  affect  tha  facts  decided  in  tliat  in  equity  the  evidence  shall  be  taken  id 

decree.      Summers   v.    Dame,   31   QratL  the  aame  manner  sa  in  suits  at  law,"  it 

(Va.)  761  ;   BichardaoD  v.  Dable,  3S  Id.  waBheld,thatthestatuteneces8ariIyHuprT- 

780,  sedes  the  rules  of  court  u  to  the  talung 

Where,  hy  a  rale  in  clianrery,  the  time  and  Elins  of  depoaitiona  in  chancery.    Pin- 

•Ilowed  for  the  taking  of  teatiinooy  ww  gi«e  v.  C<dQii,  12  Cosh.  <Uaii.)  000. 
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present  practice  of  tlie  High  Court  of  Chancery  of  England,  bo  far 
as  the  same  may  reasonably  be  applied  consistently  with  tlie  local 
circumstances  and  local  convenience  of  tlie  district  where  the 
court  is  held ;  not  as  positire  rules,  but  as  funiishii^  just  analo- 
gies to  regulate  the  practice." '  And  it  is  to  be  noted,  that  it  is 
the  practice  of  tlie  Court  of  Chancery,  and  not  that  of  the  Ex- 
chequer,  which  thus  forms  the  basis  of  the  equity  practice  of 
the  courts  of  the  United  States.'  (a)  The  same  may  be  said  of 
the  course  of  practice  in  equity  in  all  the  State  courts,  so  far  as 
it  has  not  been  changed  by  express  orders  or  immemorial  usage, 
nor  by  statutes. 

§  323.  DeposlUoiu.  When  depositions  are  taken  under  a  com- 
mission, or  by  an  examiner,  tlie  course  is  for  the  party  to  file  in 
the  clerk's  office  the  original  interrogatories  to  be  propounded  to 
the  witnesses  he  would  examine ;  giving  opportunity  to  the  ad- 
verse party,  by  reasonable  notice  prescribed  by  the  rules,  to  file  his 
cross-interrogatories,  (i)  These  are  to  be  signed  by  couusel,'as  a 
guaranty  of  their  propriety  and  fitness  to  be  put ;  after  which  the 
commission  issues.  The  attendance  of  the  witness  before  the 
commissioner  or  examiner  is  obtained  by  means  of  a  subpoena ; 
disobedience  to  which  may  be  punished  by  attachment,  as  a  con- 
tempt of  court*  The  course  of  examination  upon  interrogatories, 
and  their  character  as  proper  to  be  put,  has  been  sufficiently  in- 
dicated in  a  preceding  volume,  when  treating  of  the  examination 
of  witnesses.*  But  it  may  here  be  repeated,  that  the  witness  can 
be  examined  only  to  matters  alleged  in  the  bill  or  answer,  or 
relevant  to  the  issne."     Though  interrogatories  may  be  referred 

I  fiolM  for  Circuit  Coarts  in  Equity,  Reg-  90. 

*  Smith  V.  Bumhun,  2  Smnn.  612.     In  some  of  the  United  Statea,  the  practice  in 

5aity,  in  caaea  not  otherwiae  regulated,  ie  expreuly  ordrred  to  be  in  conformity  to  the 
lea  of  practice  mode  by  the  Supreme  Court  of  the  United  States.     See  Pennsylvania, 
Dnulop's  Dig.  c.  625,  S  18,  p  8S4. 

■  Rules  for  Circuit  Courts  in  Equity,  Beg.  7S. 

*  AnU,  vol.  L  SS  *3]-*fle. 

*  The  (inestion  whether,  when  a  fact  is  charged  and  put  in  isaoe  in  a  bill,  the  exam- 

(n)  West  r,  Paige,   1  Stockt.   (N.  J.)  withdraw  the  affidavit  to  avoid  it     /nr» 

203  ;  Burrall «.  Eamea,  G  Wii.  200.  Quartz  HUl  Co. ,  L.  B.   21  Ch.   D.  6*2  ; 

(&)  A  wij  who  hae  given  notice  that  Clarke  v.  Law,  2  E.  &  J.  28. 

be  intends  to  call  a  certain  peraoB  as  a  But  In  the  English  Court  of  Bankruptcy 

wiCnewi.may  not  afterwsrds  witbdiaw  that  the  practice  is  to  allow  an  affidavit  to  tie 

witness,  in  order  to  svoid  bis  being  cross-  osed   or  not,  as  the   party  who  filed  it 

examined.     Vol  if  the  party  has,  under  wishes.    Andif  it  is  not  read,  the  deponent 

the  ^glish  niancery  rules,  proposed  to  ie  not  enlgect  to  cross-examination.     Bx 

read  a  certain  affidavit,  can  he,  on  being  parte  Oliila ;  In  rt  Ottaway,  L.  R.  20  Ch. 

■ervad  with  notiM  of  croH-ezamiiMtioii,  D.  120. 
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for  scandal,  it  is  doubtful  whether  tliey  can  be  referred  for  mere 
impertinence ;  ^  but  if  the  witness  would  object  to  an  mterrogSi- 


InstioD  of  witneUM  to  the  convpnatiout  of  thn  derendaat  ire  idmiBriblc  to  prave  the 
fnct  nnlam  snuh  conrersatjutia  sra  expnsalr  charged  in  the  bill  as  evidence  of  luch  fact, 
iH  a  <|Ueatioii  npon  which  there  is  soiub  divimity  of  opinian.  The  ntle  oF  prmctii-«  in 
Knglaad  Beems  to  eiulude  the  evidence  iu  suuh  cud-s.  2  Uan.  Cii.  Pr.  9BS,  DM.  But 
the  authorities  cited  in  support  of  the  rale  mire  nnewed  with  crilioal  ■cumm,  and  the 

Erinciple  clearly  expounded,  in  Smith  ti,  Barnliaia,  2  Sumn.  612,  by  Slory,  J.,  who 
eld  tnat  the  evidence  was  admiseibla.  In  that  case  it  was  atatsd,  in  seneral  tentu,  in 
the  bill,  that  the  defendant,  ftt  divers  timea.  had  spoken  of  the  title  ui  contrareniy  ai 
one  belonf^ng  to  the  partnership  claimed  hy  the  plaintitT  ;  l>Dt  the  jiarticitlais  of  the 
time,  place,  and  ttrcumstancea  nf  the  admissions  were  not  stated  in  the  liilL  The  inter- 
rogntoriea,  filed  by  the  plaintiff  to  elicit  these  conversations,  were,  on  the  defendant's 

Ctition,  referred  for  impertLaenee  ;  and  the  report  of  the  master,  which  allowed  thnn, 
ing  excepted  to,  the  learned  judge,  in  disposing  of  the  exception,  vindieated  hia  dis- 
aant  from  the  Bn^ish  rale,  in  an  argnment  best  ilMed  in  his  own  laaj;  isge.  "  The 
ease  of  Hall  v.  Maltby,"  he  observed,  "  (6  Price,  2iO,  258,  2J9)  is  relied  on  in  anpport 
of  the  exception  ;  and  certainly,  if  the  lanRnage  ol  that  decision  is  Iu  be  taken  in  its 
fall  latitude,  it  it  directly  in  point.  In  t£at  case  there  was  a  cbsrse  of  a  fmidulent 
withdrawal  of  a  tithable  sheep  fVom  tithes  ;  and  Chief  Baron  Richards,  at  the  hearing 
ntjected  the  evidence  of  convemtians  of  the  defendaat.  eat»biislung  the  lact ;  faecatti*, 
though  the  fraudulent  withdrawal  waa  charged  in  the  bill,  the  conversatioas  were  not." 
Id.  p.  614.  "  It  is  trne  that,  in  this  c^te,  there  was  a  charge  of  fraud  ;  and  the  Chief 
BjTon  aeems  to  rely  on  that  as  important  to  hia  deciHion.  And  Lord  Chancellor  Hart, 
in  Hulholland  v.  Hendi-ick  {1  Molloy,  369  ;  s.  o.  Beatt.  277),  in  affirming  the  same 
doctrine,  seems  to  have  placeit  some  reliance  on  the  same  bet,  of  its  being  a  chargv  of 
fraud,  considering  fraud  aa  an  ioference  of  law  from  facta,  and  not  a  mere  facL  In 
other  cases,  however,  he  does  not  seem  to  rely  on  any  such  distinction.  Indeed,  it  it 
rery  difficult  to  understand  the  ground  of  saoh  a  dmluotion.  The  facts  to  be  estab- 
ILshsd  by  such  confessions  and  converaations,  and  admissions,  are  not  so  much  fmad  in 
the  abstract,  as  evideneo  canduciag  to  establish  it.  If,  npon  a  charge  of  fraud  iu  a  Ult, 
•titing  that  certain  acts  done  were  frandulently  done^  eridrnce  of  confessiona,  admit- 
ting the  acts  and  the  inlcnt,  cannot  be  given  in  evidence,  unless  thoae  coiifensions  an 
also  charged  in  thn  bill,  as  evidence  of  the  fraud  ;  it  aeenu  to  nie  that  the  principle  of 
the  rejfcCion  of  the  evidence  must  apply  equally  to  all  other  casfw  of  confessiona  to 
establish  facts,  which  ai-e  to  prove  any  other  char^  iu  a  bill.  Take  the  pn's^nt  cas'*. 
The  main  object  of  the  bUI  and  interrogatoriee  in  to  establish  a  pdrtnenhip  in  orrtaiu 
transactions  betwe.'n  the  plaintiff  and  defendant,  out  of  which  certain  ri«hls  of  the 
plaintiff  have  sprung,  which  he  seeks  to  enforce  by  the  bilL  The  confes'.ions  and 
admissions  are  not  chnrged  in  the  biU  ;  bnt  the  partnership  is.  Now,  partnership 
Itaelf  is  not,  in  all  cases,  a  mere  matter  of  fact,  but  is  often  a  compound  of  law  and 
fact  And  I  cannot  see  a  sintcle  ground  npon  which  the  evidence  of  confesions  and 
admissions  ouaht  to  be  rejected  in  the  case  of  a  charge  of  fraud,  which  does  not  equally 
apply  to  the  charge  of  partnirship.  In  each  case  the  evidence  is.  or  may  be.  equally  a 
•urprife  upon  the  psrtv  ;  and  in  each  of  them  he  is  eqnally  preventeil  from  givine.  hv 
his  answer,  sitch  deninis  and  explanations  as  may  materially  affect  the  whole  merits  of 

""" '■  seems  tj  nie,  then,  that   the  doctrine,  if  it  eiists  at  all,  must  eqnally 

ei,  whire  the  fact  charged  in  letpect  to  which  the  conression^  eonvena- 
lions  are  offeiel,  as  proofs,  constitutes  the  gist  of  Che  mutter  of  the  hill. 
at  nndi^rstand  thst  such  a  doctrine,  so  universal,  in  anywhen  estahlished, 
unless  it  is  so  in  Ireland,  by  Lord  CliancUor  Hart,  who  has  discuaseil  the  lubjeet  in  a 
variet;^  of  caws,  and  seems  to  assert  it  iu  hroad  terms.  He  has  expresalv  refiuwd  to 
apply  it  to  casss  where  irritteii  paprra,  letters,  or  doonments  an  relied  on  as  prnofi  of 
gencnl  facts  chirged  in  the  bill  ;  althonah  mch  papen,  lettara,  and  rloconients  are  not 
clianH  as  proofs  in  the  liill  (Fitzgerald  v.  O'Flaharty,  1  Uollny,  3'iO)  :  nnlrsa,  indeed. 
those  piiiiers,  Ac,  are  relied  on  ax  confeMions  of  the  pmtT,  which  he  irenls  as  an  exeep. 
tion  to  the  general  rule  of  evidence.     '  The  gananl  rule    (said  he  on  one  occasion)  '  u, 

'.  PDMell,  19  Ve*.  113  ;   Pjneeot  k 
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tory  for  this  latter  cause,  he  must  do  it  by  demurrer,  before  he 
ansvera.^    But  this  right  to  demur  is  only  vbere  the  impertineuce 

that  all  eridenca  intended  to  be  reliad  OD  It  the  he«riti((  should  le  foanded  on  mom 
allegation,  distinctly  put  on  record,  of  fact,  which  it  ia  calculated  to  aupport.'  '  It  U 
a  Tirry  old  principU,  tu  be  found  tctj  clearlj  stated  in  Vernon  (Whaley  v.  Norton,  1 
Vera.  4S3),  but  1  miut  be  greatly  misread,  if  the  evidence,  and  cot  only  the  fact  to  he 
proved  by  the  eviduuce,  inuat  be  pat  in  iwne,  to  entitle  the  evidence  to  be  rrsd.'  He 
repeated  the  same  remark  with  the  same  exception  in  Blacker  v.  Phfpoe  (1  Hollov,  S67, 
85S).  The  doctrine  ot  Lord  Chancellor  Hart,  to  be  deduced  from  all  the  ceMB  dvcicicd 
by  him,  iieeina  tn  be  this  :  that,  vherever  coQfeBaions,  convemtions,  or  adniimiions  >if 
the  defendant,  either  oml  or  written,  are  relied  on  in  proof  of  any  facta  charged  in  the 
hill,  th^y  are  inadmiaaihle,  nnleaa  auch  confeaaionB,  conversations,  or  sdmiASions  are 
charged  in  the  hill  ;  because  they  operate  aa  a  iinipriie  upon  the  party,  and  he  ia 
deprired  of  any  opportunity  to  deny  or  eiflsin  them  in  his  answer.  He  admits  the 
general  rale  to  be  the  other  way  ;  and  insists  upon  this  as  an  exception  to  it.  Tlie 
question,  then,  really  is,  whether  the  exception,  either  in  its  general  fonn,  an  asserted 
by  Lord  Chancellor  Hart,  or  in  its  qualiRed  form,  aa  assert^  by  Lord  Chief  BBron 
mcharda,  has  a  real  foundation  is  equity  J nrisprudence.  Both  of  these  lesmeil  Judges 
rely  on  the  case  of  Evans  v.  Birknell  (6  Ves.  171),  in  which  they  were  counsel  on  oppo- 
site sides,  to  support  that  doctrine.  Lonl  Chief  Baron  Richards  says,  that  it  «aa  so 
decided  in  that  casa.  Lord  Chancellor  Hart  doea  not  agree  to  that ;  Iiut  admita  that  he 
drew  the  bill  in  that  case  with  a  full  knowledfre  of  the  eiceptioQ.  It  is  very  certain 
that  the  point  was  not  decided  in  the  case  of  Evans  v.  Bicknell.  if  we  are  to  tnist  to 
the  printed  report  in  6  Ves.  IT-t.  ^nd,  upon  the  state  of  the  pleadings,  I  dn  not  spe 
how  the  point  could  have  arisen."  Id.  pp.  S16-eiS.  "  The  ca>«  of  Evans  v.  Bkknell 
(8  Ves.  176,  J8a.  192)  doea  not  soatain  the  doctrine  of  Loni  Chief  Baron  Rii'hBrda.  or 
of  Lord  Chancellor  Hart ;  and  1  have  not  been  able  to  find  »,  single  deoieion  in  the 
English  Court  of  Chancery  which  does  sustain  it.  And  yet  if  the  doctrine  had  been 
veil  eatahiiahfd,  it  seems  to  me  almost  impossible  that  it  should  not  he  found  ileaily 
Mated  in  the  books,  as  it  moat  he  s  esse  of  so  ft^ent  occurrence  in  pisctice.  On  the 
contrary.  It  seems  to  me  that  the  case  of  £arle  v.  Fickin  (I  Rusa.  ft  Uylne,  547)  shows 
that  no  auch  mle  is  established  in  chancery."  Id,  p.  631.  "  If,  then,  in  the  absence 
rf  authority  in  favor  of  the  rule,  we  look  to  principle,  it  seema  to  me  impossible  that  it 
ean  he  supported.  There  is  no  pretence  to  say,  that  in  general  it  is  true,  that,  as  to 
the  facts  to  be  put  in  isaue,  it  ia  neceassry  not  only  to  charge  these  facts  in  the  hill, 
bat  b!so  to  state  in  the  hill  the  materials  of  proof  and  testimony,  by  menus  of  which 
these  facts  are  to  be  supported.  Lord  Chancellor  Hart  has  admitted  this  in  tie  ftillest 
manner,  saying  :  'The  evidence  of  facta,  whether  documentary  or  not,  need  not  be  put 
in  issue  ;  evidence  of  confessions,  whetl^er  documentary  or  not,  must.'  Why  admis- 
aions  or  conveiaationa,  as  materials  of  proof,  should  be  exceptions  from  the  general 
practice,  I  profess  myself  wholly  unable  to  romprehend.  Other  papers  snd  testimony 
may  be  finite  as  much  matters  of  surprise',  ss  docunienta  or  testimony,  as  couversation* 
or  admiBaiona,  and  the  circnmatance,  that  conversations  or  admissions  are  niore  easily 
manufactured  than  other  proofs,  furnishes  no  ground  against  the  compettney  ot  sui^ 
evidence,  but  only  against  its  cogency  as  satisfactory  proof. 

"  Two  grounds  are  relied  on  to  sufijiort  the  exception.  The  first  is,  that  the  defend- 
ant may  not  he  taken  I>y  unrprise,  and  (as  it  liss  been  snid)  admitted  out  of  his  estate  ; 
hut  may  have  an  opportunity  to  cross-examine  the  witnesses.  The  second  is,  that  the 
defendant  may  have  an  opportunity,  in  his  answer,  fully  to  deny,  or  to  explain,  the 
sappoaed  admissions  or  converaations.  Now,  the  former  ground  ia  wholly  inapplicable 
to  our  practice,  where  the  interrogatories  ami  cross- interrogatories  put  to  every  witnesa 
are  fully  known  to  both  ^larties  ;  and,  indeed,  in  the  laxity  of  our  practice,  where  the 
answeni  of  the  witness  are  usually  aa  well  known  lo  both  parties,  ^n  that  there  is  no 
■nil  ground  for  imputing  surprise.  Indeed,  in  this  very  case,  it  is  ailmiit&i  by  the 
learned  counsel  for  the  defendant,  that  there  has  not  beeu  any  surprise.     The  second 
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1  Parhhnnrt  tr.  Lowten,  2  Swanat  194.  And  see  Bowman  v.  Rodwell,  I  Madrt.  J 
I^ngley  v.  FisUer,  6  Beav.  443.  The  demurrer,  if  the  court  can  dispose  of  the  quea 
in  that  shape,  will  lie  tried  in  that  form  at  once,  without  reserving  it  until  the  hear 
Carpmael  e.  Powis.  1  Phil.  Ch.  Ca.  6S7. 
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relates  to  himBelf ;  he  cannot  object  to  an  intem^tory  because  it 
is  immaterial  to  the  matter  in  iasae,  for  Uiia  is  the  right  of  the 

groQDd  ia  applicabli!  here.  But,  then,  proofs,  docnroentary  or  otherwiie,  in«y  h« 
olTered  aa  evidence  of  fncts  charged  iu  the  bill,  as  well  as  admiiisions  and  conrersatlons, 
which  it  might  be  equally  important  for  the  defendant  to  have  an  opportunity  tv  deny 
or  to  explain,  in  order  to  support  hia  defence.  Yet  the  evidence  of  xach  facts  ia  nut, 
th.TKforn,  inailmisaible.  So  tbtX  the  exception  ia  not  coest«nsivs  with  the  auppoaal 
Mischief. 

"  But  it  seems  to  me  that  the  exception  would  itself  be  prodnctiTe  of  mnch  of  the 
mischief  against  which  the  practice  of  tbs  English  Court  oF  Chancery  ia  designed  to 
enanl  HUitors.  In  general,  the  testimony  to  be  given  by  witnesses  in  a  cause  at  iasaa 
IQ  chancery  is  stiiiliously  concealed  until  after  publication  is  fonnslly  authorized  by 
the  court.  The  witnesses  are  elaTnined  in  secret  npon  interrogatories  not  previously 
made  Ituown  to  the  iither  party.  The  object  of  thia  courae  is  to  prevent  the  fabrication 
of  new  evidence  to  mrat  the  eiijFencies  of  the  cause,  and  to  take  away  the  teinptatious 
to  tamper  with  the  witnflssea.  Now,  if  the  exception  be  well  founded,  it  will  (as  bus 
been  stronjly  pressed  by  counsel)  afford  great  opportunities  ami  great  temptations  to 
tamper  with  witnesses  who  are  known  to  be  callnl  to  testify  to  particular  admissions 
and  conversations.  So  thst  it  may  well  be  doubted,  whether,  consistently  with  the 
avowed  objects  of  the  Enriish  doctrines  on  the  subject,  anch  on  ezcsptioa  could  ba 
aafely  introduced  into  the  English  chancery.  There  is  another  difficulty  iu  admitting 
the  exception  ;  and  that  is,  that  there  is  no  recipnx^Lty  in  it ;  for  while  the  defendant 
in  a  anit  would  have  the  full  beneQt  of  it,  the  plaintiff  would  have  none,  since  his  owa 
odmiasiotis  and  conversations  might  be  used,  as  rebutting  evidence,  against  his  claims 
asserted  in  the  hill,  although  they  were  not  speclHcally  referred  to  in  the  answer. 

"Several  cases  liave  been  referred  to,  both  in  the  English  and  the  American  reports, 
ir.  which  the  case  h:is  been  mainly  decided  upon  the  admiiiaioiia  or  conversations  of  the 

Krties,  which  were  not  specilically  stated  in  the  bill,  or  other  pleadings.  1  have  exam- 
id  those  cajies  ;  and  although  it  is  not  positively  certein  that  there  were  not,  in  any 
Inntance,  any  such  admissions  or  conversations  charged  in  the  bill,  yet  thete  is  the 
strongest  reason  to  believe  that  each  waa  the  fact ;  and  no  comment  of  the  counsel  or 
of  the  court  would  lead  ua  to  the  supposition,  that  there  was  imagined  to  be  anv  irrrg- 
nlarity  in  the  evidence.  I  allude  to  the  cases  of  Leuch  V.  Lench  ( 10  Tea.  511)  ;'Retnnt 
V.  Richards  (1  Tamlyn,  509)  ;  Xeath'vay  t>.  Ham  (1  Tamlyn,  S18)  ;  Kerot  r.  Bumanl 
(i  Buss.  247)  ;  Park  v.  Peck  (1  Paige,  i7T)  ;  Maris  v  Pell  (1  Johns.  Ch.  694)  :  and 
Harding  v.  Handy_  (II  Wheat.  lOS  ;  B.  c.  3  Mason,  378).  3o  far  as  ray  own  twoI- 
lection  of  the  practice  in  the  courts  nf  the  United  States  hna  gone,  I  can  sav  that  I 
have  not  the  slightest  knowled^  that  any  Kueh  exception  has  ever  been  urge<l  in  iha 
Circuit  Courts,  or  in  the  Supreme  Court,  although  numerouH  occaaions  have  eii-ited,  in 
which,  if  it  was  a  valid  objection,  it  miiat  have  been  highly  important,  if  not  absolutely 
decidve.  Until  a  comparatively  recent  period,  1  was  not  aware  that  any  such  niU  was 
insisted  on  in  England  or  America,  notwithstanding  the  case  of  Hall  v.  Haltby  (8 
Price,  250,  252,  258).  Indeed,  Mr.  Oresley,  !n  his  Uto  Treatise  on  Evidence,  has  not 
recognized  any  such  rule,  although  in  one  passage  the  subject  was  directly  under  his 
consideration,  and  he  relied  for  a  mora  general  purpose  on  that  very  case.  If  it  had 
been  clearly  settled  in  England,  it  would  have  scarcely  escaped  the  attention  of  any 
elementary  writer,  professedly  discnosing  the  general  doctrinsa  of  evidence  in  courts  of 

"My  opinion  is,  that  the  principle  to  he  deduced  from  the  case  in  6  Price,  250, 
before  the  Lord  Chief  Baron  Richards,  supported  as  it  is  by  the  other  cases  already 
cited  before  Lord  Chancellor  Hart,  is  not  ot  sufficient  authonty  to  establish  the  excep- 
tion contended  for,  aa  an  exception  known  and  acted  upon  in  the  Court  of  Chancery  in 
England,  whose  practice,  and  not  that  of  the  Court  of  Exchequer,  furnishes  the  baiia 
of  the  equity  practice  of  the  courts  of  the  United  States.  1  have  a  very  strong  impres- 
sion that,  in  America,  the  generally  recrived,  if  not  the  universal,  practice  is  aninst 
the  validity  of  the  exception.  If  the  authorities  were  clear  the  other  way,  I  should 
follow  them.  But  if  1  am  to  decide  the  point  upon  general  princijilea,  independent  of 
■nthonty,  I  must  say,  that  I  cannot  persuade  myself  that  the  exception  is  well  foanded 
in  the  doctrines  of  equi^  jurisprudeoee,  aa  to  pleadings  or  evidence. 

"  The  exception,  thereforp,  to  the  master's  rt-jwrt  mn-it  be  overmled.  It  would  he  a 
veiy  different  qneatiou,  if  the  bill  should  contain  no  chaiige^  aa  to  admitaiotiB  or  oon- 
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party  alone.'  UBually,  but  not  necessaril;,  the  inteirogatoriea 
are  closed  b;  wbat  ia  t«nned  the  general  iuterrogatory,  the  form 

TCT<<atioiis  of  the  defendaat,  uid  the  deTctidatit  ahoold  be  mrpiisnl  at  the  hearing  b; 
evideuue  of  such  adiniiiBioUB  and  coaversatioiia  Ln  support  of  the  facta  put  id  issue, 
vhether  the  court  would  not,  for  the  purpoai:  of  juatiuc,  enable  the  defpndoDt  to  coud- 
tervail  auch  evidence,  by  Kiviof;  him  leare  to  offer  other  evideace,  explanatory  or  in 
denial  of  it,  apou  refeiem^  to  tbe  iiiaaler,  or  b;  an  Issue,  as  was  done  in  the  caae  uf 
Eark  T.  Piukin  (I  Buss,  k  Mylne,  5t7).  1  imagine  that  one  reason  why,  when  evi- 
deuce  of  admiasions  or  eonversations  of  the  defeudant  is  intruded  lu  be  introduced,  in 
aupport  of  facts  ohar^od  iu  tile  hill,  anil  put  in  issue,  such  admissions  and  conversa- 
tiona  are  so  oPiea  chnrged  in  the  bill,  is  to  avoid  the  very  difliciiltica  id  whieh  the 
oiDiaaioa  mnet  leave  the  uause  ;  viz.,  the  little  oonlideueo  which  the  court  wonld  give  to 
It,  as  n  Bpeciea  of  evidpnce  easily  fabricated,  aud  the  {□clinstion  of  the  court  to  endeavor, 
bj  a  referen™  or  an  issue,  to  overcome  its  force. 

"  1  have  not  thouglit  it  neceasaiy,  in  the  view  which  has  been  taken  of  the  eiMp- 
tion  to  the  report  of  the  master,  to  consider  with  much  care  the  othpr  objection  made 
to  the  exception  ;  to  wit,  that  die  admissions  and  convetsations  are  sofficiently  chanted 
in  the  bill  to  let  in  the  evidence,  even  if  the  rule  were  as  the  plaintiiTa  counsel  has 
contended  it  to  be.  The  only  charge  bearing  on  this  matter  is,  that  'at  all  the  times 
aforesaid,  as  well  as  at  divers  other  times,  through  all  the  negotiations  albresaid,  as 
well  as  in  many  other  negotiations  in  reUtion  to  the  coutmct  aforesaid,  the  said  Daniel 
Barahaoi  (the  defendant)  constantly  spoke  of  the  said  interest  in  the  said  lands  of  the 
said  Blaek  as  belonging  tu  the  said  copartnership,  and  spok*  of,  reiLognized,  and  treated 
your  orator  aa  having  an  equal  and  copartnership  nebt  therein  This  Isngiia^  is 
toniewhat    itidetenninate  ;  for  it  ia  not  chargeil  whether  the  defendant  apoke  to  the 

Jlaintilf  or  to  third  persona  ;  and  no  pei^uiis  in  particular  are  named,  with  whom  he 
eld  any  conversations  on  the  subject.  If  the  rule  lonten  led  f  r  existed,  1  should 
greatly  doubt  whether  such  an  allegation,  in  anch  loose  and  uncrtain  terms,  (cns  a 
sufficient  compliance  with  it  ;  for  it  wonld  lie  open  to  all  the  ohjectioi  3  ngainst  which 
the  rule  is  supposed  to  be  aimed.  The  defendant,  to  so  general  a  charge,  could  do  no 
more  than  make  a  very  eeneml  anawer.  So  thai  lie  would  be  deprived  of  all  tlie  benefit 
of  all  e^iplanationa  and  denials  of  particular  conversations.  But  it  is  unnecessaiy  to 
dwell  on  thU  point,  as  the  other  is  decisive."     Id.  pp.  622-627. 

The  aame  question  was,  eight  years  afterwarda,  again  raised  before  this  learned  judoe, 
in  Jenkins  v.  Eldredge,  3  Story,  183,  who  adhered  to  his  former  0]>inion,  expressing 
himself  as  follows  :  "  But  here  we  are  met  by  an  objection,  that  nmch  of  the  evidence 
stands  upon  confessions  and  statemenla  made  by  Eldredge,  and  testified  to  by  the  wit- 
neaaes,  which  are  not  charged  in  the  bill,  so  aa  to  let  them  in  as  proper  evidence.  And 
iu  support  of  this  objection,  among  other  cases,  Hngbes  J>.  Gamer  (3  Vounge  ft  Coll. 
S2S),  Gtahain  e.  Oliver  (3  Beavau,  121),  Earle  v,  Pickin  (1  Kuss.  &  Myliie,  G47).  and 
eepecially  Attwood  t).  Small  (6  Qark  &  Finnell.  360),  are  cited.  I  had  occoaion,  in  the 
ease  of  Smith  v.  Bumham  (2  Sumner,  612),  fully  to  consider  this  whole  matter  ;  and  I 
remain  of  the  opiniau  then  eipresscil,  that  there  is  no  difference,  and  ought  to  be  no 
dilTereuce,  iu  cases  of  this  sort,  uetween  the  rules  of  a  court  of  law  and  those  of  a  conrt 
of  eqi)ity,  as  to  the  admission  of  such  evidence.     Its  admissibility  may,  however,  be 

froperly  aubject,  under  [articular  circnnistances,  to  this  qualitieation  (which  Lord 
ottenhara  is  said  to  have  supported),  that  if  one  party  should  keep  back  evidence 
which  the  other  might  explain,  and  thereby  take  him  by  surprise,  the  court  will  give 
no  effect  to  auch  eviilence,  without  Grat  giving  the  party  to  be  affected  by  it  an  oppor- 
tnuit^  of  controverting  it.  This  course  may  he  a  tit  one.  in  casea  where,  otherwise, 
groaa  iqjostice  may  be  done ;  hnt  I  consider  it  ns  a  matter  reining  in  the  sound  discre. 
tioD  of  the  conrt,  and  not  strictly  a  rule  of  evidence.  But  whatever  may  be  the  rule 
of  evidence  in  England  on  this  point,  it  is  not  so  in  America;  and  our  practice  in 

auity  causes,  where  the  evidence  ia  generally  open  to  both  parties,  rarely  can  justify, 
indeed,  it  ever  should  require,  the  introduction  of  sach  a  rule,  Mr.  Vice-Chancel  lor 
Wigram,  in  Ualcolm  v.  Scott  (3  Hare,  39,  63),  seems  to  me  to  have  viewed  the  nile 
very  mach  under  the  aame  aapect  as  I  do.  But,  at  all  events,  the  practice  is  entirely 
ntUed  iu  this  conrt,  and  I,  tor  one,  feel  not  the  slightest  inclination  to  depart  from 
it,  be  the  rule  in  England  as  it  may."  3  Story,  283,  281.  See  also  Story,  Eq.  PI. 
J2fl5a,  n.  ;  anie,  vol.  i.  §  171,  n. 

J  Ashfon  T.  Ashton,  1  Vem.  165  ;  Tippina  v.  Coates,  fl  Hare,  21  ;  Langley  v.  Fisher, 
9  Jur.  1066  ;  G  Beav.  US. 
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of  vhich  iB  preBcribed  in  the  rules,'  and  if  propounded,  this  also 
must  be  answered  as  well  as  the  others,  or  tlie  deposition  will  be 
suppressed.^  If  a  material  part  of  the  evidence  comes  out  under 
the  general  interrogatory,  this  ia  no  valid  objection  to  the  depo- 
sition.' 

§  324.  Mode  of  taUng  enunlnatton.  In  taking  the  examination 
upon  written  interrogatories,  the  witness  having  been  duly  sworn, 
the  commissioner  or  examiner  is  to  put  the  interrogatoriea  singly 
and  teriativiy  in  the  order  in  which  they  are  written;  and  may 
esplaln  to  the  witness  their  import  and  meaning;  but  should  not 
permit  him  to  read  or  hear  any  other  interrogatory,  until  the  one 
already  propounded  be  fully  answered  ;  nor  unneceaaarily  to 
depart  until  the  examination  is  concluded.  The  answers  must  be 
written  down  by  the  commissioner,  or  examiner,  or  by  his  clerk 
in  his  presence  and  under  his  direction ;  after  which,  the  whole  is 
to  be  distinctly  read  over  to  the  witness,  and  signed  by  him.*  He 
may  make  any  correction  in  his  testimony,  by  an  explanatory 
addition  thereto,  at  any  time  before  he  departs  from  the  presence 
of  the  commissioner  or  examiner,  though  the  examination  be 
signed  and  closed ;  but  not  afterwards,  unless  by  leave  of  the 
court  for  that  purpose.'    The  depositions  are  then  certified  by  the 

'  Rulee  for  Circait  Coiirtn  in  Eqaitf,  Reg.  71. 

■  8ee  tupra,  %  320  ;  Ktchfirdsan  e.  Golden,  3  Wish.  C.  a  lOB. 

*  RhoaatH  V.  6elio,  i  Wash.  C.  C.  7IS. 

*  2  Dan.  Ch.  Pr.  1061-1064,  lOSS-lOM,  Gth  Am.  ed.  vol.  i.  SSS-SSl,  9SO-S37. 
It  is  to  be  remembered,  that  witnesiiia  miiy  alnara  be  eitimiued  viva  vooe  hy  cousent 

,  of  parties,  either  li;  tbe  partira  or  dieir  connael,  or  b;  the  ronimiasioner  or  examintr, 
or  b;  a  matter  if  the  case  is  before  him.  See  Story  v.  Livingeton,  13  Peters,  359,  3Sg  ; 
Rutrs  for  Circuit  Courts  in  Equity,  Reg.  78. 

*  2  Dan.  Ch.  Pr.  1084,  108B,  5tli  Am.  ed,  vol.  i.  929,  930  ;  AbeTgavennr,  Loid, 
V.  Powell,  1  Mer.  130.  And  Bee  Griella  b.  Gansell,  2  P.  Wma.  646  ;  s.  c.  2  Eq.  Cu. 
Abr.  59,  pi.  6  ;  Eingston  v.  Tappen,  1  Johns.  L'L.  368.  The  course  of  proceeding 
pursued  by  eiaminers  in  England  is  stated  by  Wt,  Plummer,  iu  his  anawera  ntumnl 
to  the  chancery  commission,  in  the  following  terms  :  — 

"  The  examiners  are  two  in  number ;  one  examines  the  pUintifTs  witnesws,  tht 
other  the  defendant's.  A  set  of  interrogatoriea,  rogroBsed  on  parchment,  with  ninn- 
sel's  Dsme  attschi^l,  is  brought  to  the  office  by  the  solicitor,  and  lodged  with  the  sworn 
cleric.    This  is  caltrd  tiling;  intcrrogatoriea. 

"  The  solicitAr,  at  the  aame  time,  usually  makes  sn  appointment  for  the  sttemlanM 
of  witnesses  to  be  examined  upon  them.  ai>d  secures  one,  two,  or  more  days,  as  he  sap. 
poses  the  Biamiualinn  will  occupy.  Upon  the  witnesses  attending,  they  are  taken  up 
by  the  Bwom  clerk  to  the  six  clerks'  office,  and  produced  at  the  seat  of  the  clerk  in 
court  for  the  opposite  party  ;  and  a  note  of  the  name,  residence,  and  deacription  of  each 
witness  is  left  there.  From  the  six  clerks'  office  the  witnesses  proceed  with  the  sanw 
ofDoer  to  the  public  office,  where  they  are  sworn  before  the  master  in  chancery,  who 
certifict  that  fact,  by  affixing  a  memorandum  of  it  upon  the  interragatorira,  in  the  fol- 
lowing form :  — 

"'A.B.  andC.  D.,  both  iwom  before  me  at  the  nnhlic  office,  thii day  of ,* 

(Signed.) 
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commisaioDer  or  examiner,  and  sealed  up,  with  the  commission  or 
order  of  court,  on  the  back  of  which  his  doings  are  certified ;  and 


)  bean  d&te  ttom  the  time  of  the  witneasea  being  «woTn,  thojigh 
ihey  JDKJ,  perhaps,  uot  be  exuninnl  for  several  days  afterwHTils. 

"ir  the  wititrsa  is  preveateil,  by  age  ur  uiEnnity,  from  atteudins  in  pelson,  an 
order  is  obtained  that  he  may  be  examined  at  liiii  own  residence  ;  and  in  that  case  tlie 
master  in  chancery  atteuds  tliere  t«  administer  the  oath,  and  the  examiner  to  tJiks  bit 

"I^  alter  the  witnesses  liare  been  awom,  any  alteration  is  made  in  tlie  title,  or  any 
other Jiart  of  the  inUrrogatoriea,  thej  mnst  be  rcewom,  but  not  reproduLi-d. 

''  Before  the  witnesses  sre  examined,  the  examiner  ought  to  be,  and  generally  it, 
fumisheil  by  the  solicitor  with  instmctione,  as  to  which  of  the  interrogatories  each 
witness  is  to  be  examined  upon. 

*'  Tlie  solicitor  also  supplies  a  minute  of  the  evidence  he  expects  his  witnesass  to 
give  ;  bnt  of  such  paper  no  use  can  be  ntade  in  the  examination.  Ou  the  return  of  the 
witnesses  to  the  exsminer's  uffice,  from  being  sworn,  they  are  sxnoiineil  scpamtely,  and 
in  sevrvt  (that  is,  without  any  third  person  being  present),  by  the  examiner,  who  reads 
OTiir  the  interrogatories  aucceasi rely,  and  takes  dovn  the  snaner  in  writing,  concluding 
the  answer  to  each  interrogatory  before  the  following  one  is  put.  The  examiner  con- 
sidera  hiraBBlf  bound,  and  strictly  bound,  to  adher«  to  tlie  record  ;  but  if  an  arabignity 
occurs  iu  the  interrogatory,  and  the  witness  doet  rot  strictly  comprehend  its  mean- 
ing, the  examiner  feels  himself  at  liberty  to  give  an  explanation  ;  and,  if  necosaary.  as 
b  frequently  the  case  with  country  witnesses  and  unprofessional  persons,  to  couch  it 
in  leffi  technical  and  more  (aniiliar  Isagnage  ;  taking  care,  however,  that  the  answer 
sltiiDately  elicited  and  recorded  shall  In  strictly  an  answer  to  the  terms  of  the  inter- 
rogatoiT. 

"  when  all  i^s  interrogataneit,  npon  which  the  examiner  was  entrusted  to  exsmine 
the  witneasea,  hare  been  thus  gone  through,  the  examiner  carafuUy  reads  over  the 
whole  deposition  to  the  witness,  who,  if  he  be  satisfied  with  it,  signs  each  aheel  of  it 
in  the  presence  of  the  eianiiuer.  [f,  however,  the  witnesa,  upon  consideration,  wishes 
to  vary  his  testimony,  or  to  mate  any  alteration  in  or  addition  to  it,  he  is  at  liberty  to 
do  BO  Deform  signing  the  deposition. 

"  After  the  deposition  has  been  signed,  and  the  witness  has  left  the  oOice,  the  rule 
is  almost  invariabie,  that  no  farther  alteration  or  addition  can  be  made  without  speiial- 
leave  irf  the  court.  The  only  excentione  are,  where  a  witness,  sjiealking  from  recollec- 
tion of  the  contents  of  a  written  document,  finds,  on  referring  to  the  document,  that 
he  has  made  s  mistake  in  a  dat«  or  sum.  Upon  the  document  lieing  jiroduced  to  the 
examiner,  he  considers  himself  at  liberty  to  correct  the  error.  Or,  where  the  witness 
can  satisfy  the  examiner  that  the  etatemrnt  sought  to  be  added  wan  actually  made  to 
the  examiner  dnriiig  the  examination,  but  inadvertently  omitted  to  be  taken  down  I>y 
him,  the  examiner  considen  that  he  may  supply  bis  own  omission  ;  the  principle  in 
both  cases  being,  that  the  evidence  could  not  be  of  subsequent  nianufactun;.  The 
same  witness  cannot  be  tB-examined  apon  the  same  interrogatories,  or  to  the  aame 
matter,  without  an  order  of  the  court  ;  but  he  may,  at  any  time  bi-fore  pulilieation 
passes,  bo  examined  upon  any  one  or  more  of  the  interrogatories  already  filed,  upon 
which  he  was  not  previouBly  examined  ;  or  additional  interrogatories  may  be  tiled  for 
the  further  examination  of  a  witness  previously  examined,  provided  they  are  not  to 
the  as  me  poiuts. 

"  If  the  opposite  (tartv  intends  to  cross-examine,  notice  of  that  intention  is  left  with 
the  examiner  who  pxamines  the  witnesses  in  chief ;  the  cross-interrogatorii^  are  tiled 
with  the  other  examiner  ;  and  the  witness,  nftrr  haviiis  completed  hia  eiaminatiou  ia 
chief,  attends  at  the  other  office  to  be  examined  upon  them. 

"  The  depositions,  when  taken,  remain  with  the  examiner,  who  is  bound  by  oath 
not  to  communicate  tbeir  contents  to  either  party  until  the  time  expires  within  which, 
according  to  the  roles  of  the  court,  boft  sides  must  have  concluded  their  evidence. 
Publication  (as  it  is  termed)  then  passes.  This  time  is  frequently  extended,  by  oilier, 
or  consent  of  parties.  When  publication  has  passed,  the  examiner  gives  out  the  oiigi- 
nal  depositions  to  the  awom  or  copying  clerk,  who  makes  i-ojiies  of  them  for  the  par- 
ties wiien  ordered  by  them.  To  the  copy  of  the  depositions  made  for  the  opj'Osite 
party,  a  copy  of  the  interrogatories  is  added  :  but  the  jarty  who  tiled  the  intermjia- 
toiiei  does  not  take  a  copy  of  them.    Each  copy  is  signed  by  the  examiner,  to  authen- 
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the  whole  is  returned  to  the  court  within  the  time  limited  bj  the 
rules.  If  a  wituess  does  not  understand  the  Englisli  language, 
tlie  commiBsioner,  virtute  officii,  may  appoint  au  interpreter,-  who 
Bhould  be  sworn  truly  to  interpret  between  the  commissioner  and 
the  witness ;  and  the  answers  of  the  witaeas  are  to  be  taken  dowa 
in  English,  through  the  interpreter.' 

§  825.  Depositions  In  perpctuam.  Testimony  may  also  be  taken 
in  perpetuam  rei  memoriam,  by  a  commission,  issued  pursuant  to 
a  bill  filed  for  that  purpose  ;  which  every  court,  having  general 
jurisdiction  in  equity,  has  inherent  power  to  sustain.'  (a)  The 
commission  is  executed  as  in  other  cases.  But  as  this  subject  is 
regulated  by  statutes  in  most  of  the  United  States,  and  the  mode 
of  taking  deposittona  has  been  stated  in  a  preceding  volume,*  with 
as  much  particularity  as  the  nature  of  this  treatise  will  permit,  it 
will  not,  in  this  case,  be  further  pursued. 

§  326.  AdmlMibUlty  of  deposlUons.  In  regard  to  the  admiati- 
bility  of  depositions  in  equity,  it  is  held,  that  wliere  depositions, 
not  legally  entitled  to  be  read,  are  admitted  by  consent  of  parties, 

ticaU  it,  Rod,  upon  ita  beinff  taken  smay,  tbe  fees  due  to  tbc  oSux  are  poid.  Every 
<|iK:uiuent  or  exhibit,  referr^  to  in  tbs  deposition,  ia  also  signed  by  tLe  eiaiaJQer, 
before  it  b  returawl  to  the  party  producing  it."  See  Gresley,  Eq.  ferid.  pp^  63-72. 
And  see  1  Hoffni.  Cli.  Pr.  162-164. 

1  Ainory  v.  Fellowes,  5  Mass.  225,  226  ;  Gilpins  v.  Consequn,  1  Pet.  C.  C.  S3.  Bat 
Lord  NntCinghara  established  a  rule  tbut  nu  alien  sbouU  be  eianiiueU  as  *  witoess. 
vcithout  a  motion  linit  mude  in  court  to  sweir  an  inturpraler,  so  that  the  other  tiide 
may  know  him  and  take  their  exceiitions  to  him.  2  Swanst.  261,  n.  When  a  com- 
mlssiou  is  sent  nbroail,  it  is  usual  to  insnrt  a  speciiil  direutinn  to  employ  an  intertiretcr, 
if  Deeessary.  Loril  Bolmoro  u.  Andereoii,  1  iiro.  Ch.  C.  60.  But  this  is  sDperdnoiis  ; 
<is]>eciall;  if  tliey  are  autliorizcd,  in  genenJ  lirnis,  \a  uxamine  such  or  such  other  wit- 
uenses  as  may  i;ame  before  theni ;  far  the  interpreter  is  a  witness.     6  AlaM.  226. 

"  Lonl  lielinom  B.  Anderson,  1  Bro.  Ch.  C.  90 ;  S.  c,  2  Coi,  Eo.  288  ;  2  Dan.  Ch. 
Pr.  1083,  1088  ;  Gresley  Eq.  Evid.  119  ;  Smith  v.  Kirkpntric-k,  1  Dick.  103.  At  law,  a 
depoaitioQ  taken  abroad  is  ailiDissibie,  though  it  be  srritleo,  si^ed,  and  Hirom  in  a 
fiirei^n  lan^age,  and  some  weeks  iJlem'ardfi  translated  and  ceiiitied  under  onth  hy 
the  interpreter  ;  the  Ininslation  being  annexed  to  atirl  returned  as  jiart  of  the  return 
to  the  commiaKiou.  Atkins  e.  Palnier,  1  li.  k  Aid.  377.  Ko  good  reason  U  iwrceiTed 
why  it  should  not  be  equally  admiaaible  in  eciuity. 

•  See  Story,  &!.  PI.  §§  300-306  ;  arOe,  Tol.  i.  §  324,  325. 

*  See  anU,  toI.  i.  Jj  320-325.  See  also  Qrealty,  Eq.  Evid.  129-13S  ;  3  Uonthly 
Law  Reporter,  256. 

(n)  In  Ellioe  o.  Ronpell,  9  Jur.  s.  8.  another  suit.     The  rule  in  regard  to  WTIa 

630,  Sir  J.  Bomilly,  M.  YL,  declareii  that  for  |>eri>eluating  teslininnv  is  here  stated 

the  proper  mode  of  examining  the  defend-  to  be  tliat  tbe  defendants,  by  consentiii^ 

ant,  where  it  is  ilesired  to  perpetuate  his  tu  answer  tbe  plainritf's  bill,  admit  his 

testimony,  in  regard  to  the  mstter  in  which  right  to  examine  witnesses  in   the  ease, 

his  interest  ia  adverse  to  that  of  the  plain-  and  that  iinpliea  all  that  is  drmandeil  in 

tiff,  is  the  same  as  that  of  examining  all  the  bill.     For  if  there  is  really  any  bona 

other  witnesses ;  and  it  is  only  by  so  ex-  fide  controveray  between  the  ]»rties  the 

amining  him  that  bin  deposition  can  be  right  to  perpetuate  the  testimony  follows 

luudu  evidence  at  any  future  period,   in  as  matter  of  course. 
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tliis  couBent  U  coextenfiive  with  tbe  caase,  and  under  it  the  depo- 
sitions may  be  read  at  ever;  future  hearing  of  the  same  cauae, 
vhether  it  be  in  the  higher  court,  on  appeal,  or  in  the  same  court, 
after  the  decree  has  been  reversed  in  liie  appellate  court,  and  the 
cause  remanded  for  further  proceedings.^  And  depositions,  read 
at  the  hearing,  are  also  admissible  in  evidence  on  tlie  trial  of  an 
issue  out  of  chancery.'  If  they  have  once  been  read  without 
objection  in  the  court  below,  this  is  evidence  of  consent,  entitling 
them  to  be  read  in  tbe  hif^er  court,  on  appeal.^  The  deposition 
of  the  party  biiuself,  in  a  bill  of  revivor,  taken  before  the  death  of 
the  original  complainant,  aud  while  the  deponent  bad  no  interest 
in  the  suit,  is  evidence  for  him  at  the  final  hearing.*  So,  if  the 
deposition  of  tbe  plaintiff  is  taken  under  an  order  obtained  by  the 
defendant,  it  is  admissible  in  evidence  for  the  plaintiff,  though  it 
goes  to  support  his  case.'  But  if  the  deponent  becomes  interested 
in  the  subject  of  the  controversy,  during  the  period  between  the 
beginning  and  the  end  of  his  examination,  that  portion  of  his  tes- 
timony w|]ich  was  given  before  his  interest  commenced  may,  in 
the  discretion  of  the  court,  be  received,  if  it  be  complete  aud  dis- 
tinct as  to  the  matters  of  which  he  speaks ;  and  every  part  of  his 
answers,  as  to  matters  to  which  his  interest  does  not  relate,  will 
be  received.'  But  no  deposition  will  be  admitted  to  be  read, 
f^iust  a  party  brought  in  after  it  was  taken,  or  too  late  to  exer- 
cise the  right  of  cross-examination.^  Depositions  taken  in  another 
tuit;  between  the  same  parties  or  their  privies  in  estate,  may 
also  be  read  at  the  hearing,  after  an  order  obtained  for  that 
purpose.*  (a) 

1  Vultier  v.  Hinde,  7  Pet  252  ;  Hindo  v.  Vattier,  1  McLean,  110. 

*  Austin  V.  Winston,  1  Hen.  &  Munf  33. 

■  JohnHon  v.  Rankin,  3  Bibh,  SS  ;  Gibba  v.  Cook,  4  Bibb,  SSfi. 

*  Hitchcock  V.  Skinner.  1  Hoffm.  <Jh.  21 ;  Brown  v.  Greenly,  2  Dick.  fiOi. 

*  Uwis  D.  Brooks,  6  Yerg.  167. 

*  O'CalUchui  V.  Mnrphy,  2  ScL.  k  Utr.  IfiS  ;  Fream  v.  Dickinion,  8  Edw.  Ch.  800; 
3  Dan.  Ch.  Pr.  10S4.  And  see  arUt,  vol.  i.  S  16S  ;  Gresley,  Eq.  Evid.  366,  367  ;  Hawa 
V.  Hand,  2  Atk.  016  ;  Goase  v.  Tracy,  2  Vem.  898  ;  8.  c.  1  P.  Wms.  287  ;  Cope  v. 
Parry,  2  Jac  &  Walk.  638. 

I  Jones  0.  WillianiB,  1  Waih.  230  ;  Clary  v.  Orimea,  12  G.  4  J.  SI  ;  Jenkioi  u. 
BLibee,  1  Edw.  Ch.  377.  And  see  ante,  voL  i.  JS  429,  554 ;  Pretty  t>.  Packer,  1 
Cooper,  38,  n. 

»  2  Dan.  Ch.  Pr,  1011-1016,  Bth  Am.  ed.  vol.  L  898-871  ;  Brcwks  e.  CBtmoD,  2 
A.  E.  Uarah.  525 ;  ante,  rol.  L  §S  523,  £25,  552,  563. 

(a)  Leriston  v.  Freoch,  46  N.  H.  21.  deceased  has  been  received,  which  either 

Id  Lawrence  «.  Maule,  4  Dren.  479,  it  ia  of  those  parties  might   use   against  tbe 

held  that,  where,  upon  an  issue  between  other,  that  evidence  may  be  nB«l  between 

parties,  the  teatimony  of  a  witneaa  since  the  same  parties,  in  any  aubsequeiit  pro> 
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§  327.  Rnlaa  of  exuniaaUon.  The  rules  and  principlea,  hj 
which  the  examination  of  witDesses  ia  conducted  in  equity,  are 
in  general  the  same  which  have  been  stated  in  a  preceding  yoI- 
ume  08  applied  in  courts  of  law ;  and  therefore  require  no  further 
notice  in  this  place.' 

§  S28.  5.  Zospootlon  in  aid  of  proof.  Trial  by  inspection,  or 
personal  examination  of  the  subject  of  controrersy,  by  the  judge, 
was  anciently  familiar  in  the  courts  of  common  law ; '  and  though, 
aa  a  formal  and  distinct  mode  of  trial,  it  has  fallen  into  disuse, 
yet  as  a  matter  of  proof,  ancillary  to  other  testimony,  parties  are 
still  permitted,  in  all  our  tribunals,  to  exhibit  to  the  court  and 
jury,  persons,  models,  and  things  not  cumbrous,  whenever  the 
inspection  of  them  may  tend  to  the  discovery  of  the  truth  of  the 
matter  in  controversy.  In  courts  of  law,  however,  this  is  only 
permitted,  or,  at  furthest,  sometimes  su^;ested,  by  the  judge  ;  it 
being  seldom,  if  ever,  ordered ;  but  in  courts  of  equity,  the  judge 
will  often  order  the  production  of  such  subjects  before  him,  for 
his  own  better  satisfaction  as  to  the  truth.  Thus  he  will  order  an 
ir^fant  to  be  produced  in  court  for  satisfactory  proof  of  his  exist- 
ence, age,  and  discretion ;  or  an  original  document  or  book,  to  be 
satisfied  of  its  genuineness  and  integrity,  or  its  age  and  precise 
state  and  character ;  or  the  like."  And  where  the  subject  is 
immovable,  the  court  will  order  the  party  in  possession  to  permit 
an  inspection  by  witnesses.* 

§  329.  Bame  aobjeot.  But  it  is  in  bills  of  injunction,  to  restraia 
the  violation  of  patent-rightg  and  eopyrightt,  that  this  power  of  a 
court  of  equity  is  most  frequently  called  into  exercise.  In  the 
case  of  patents,  nothing  is  more  familiarly  seen  than  the  machine 
or  instrument  itself,  or  an  accurate  working  model,  under  inspec- 
tion at  the  hearing.     But  in  these  cases  it  is  not  unusual,  and  in 

»  Sea  ante,  toL  i.  \%  *ai-489.  See  «lso  S  Dm.  Ch.  Pr.  10*6-1061,  6th  Am.  ed. 
*oL  i.  ■  888-896. 

*  3  Bl,  Conim.  831 ;  8  Co.  80. 

»  Greiiley,  Eq,  Erid.  i5l-*64  ;  Comstock  o.  Apttiorpe,  8  Coiren,  SSe ;  g.  c.  Hopk. 
Ch.  H3.     And  s£e  Louiaian*,  Cods  of  Practice,  «rt.  139. 

*  Kjuaaton  v.  K  lud.  Co.,  S  Swuuit.  349. 

CMdiogs  on  the  aarne  isiae  ;  and  in  Wil-  Kittatires,  itnd  the  isme  in  nihstiintiallj 

liams  V.  WilUama,  10  Jnr.  n.  s.  flOS,  the  the  same  in  both,  that  which  would  b«^ 

ftencral  nile  is  atatihi  thus  hy  Sir  R.   T.  and  in  (act  inut,  endvnni  in  the  rormer 

Kinderslcy,  V.  C. ;    "  The  princijJe  upon  suit  may  b*  T«d  in  the  latter,  and  the 

which   tliH   court  acta  in  these  cases  is,  court  may  so  order  it  to  be  lued,  '  MTing 

that  if  there  is  another  anit  instituted  all  just  aiceptiona,'  " 
between  the  same  parties  or  their  npre- 
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tiiOBe  of  copyrights  it  is  almost  the  invariable  courae,  to  refer  it 
to  a  master  or  otfaer  competeat  person,  wlio  for  this  purpose  rep- 
resents the  court,  to  compare  critically  the  machine,  map,  book, 
Tork  of  art,  or  invention,  claimed  as  original,  with  that  whicb  is 
alleged  to  be  piratical  and  spm-ious,  and  to  report  their  opinion  to 
the  court  ;i  though  in  coses  easily  capable  of  decision  upon  a 
bnef  inspection,  without  too  great  a  demand  upon  the  time  of  the 
judge,  he  vill  examine  and  decide  for  himself.^ 

§  S30.  6.  Fartlier  liifoniwtl<Mi  leqolred  bj  tha  oonrt.  Tho  right 
of  the  judge  to  require  further  proof  upon  any  point  under  hia 
consideration,  without  the  motion  and  even  against  the  will  of  the 
parties,  is  peculiar  to  courts  proceeding  according  to  the  course  of 
chancery.  At  common  law,  no  such  power  is  recognized ;  the 
courts  being  obliged  to  try  and  determine  the  issue,  upon  such 
proofs  as  the  parties  may  choose  to  produce  before  them,  the  jury 
finding  the  fact  forthwith,  according  to  the  balance  of  the  evidence 
in  favor  of  the  one  side  or  the  other.  But  in  chancery  the  judge 
may  not  only  postpone  his  judgment,  but  if  he  deems  tlie  evidence 
unsatisfactory,  or  is  unable  to  solve  the  question  upon  the  proofs 
already  in  the  case,  or  from  his  own  resources,  he  may  require 
further  information.  This  right  of  the  judge  is  inherent  in  his 
office,  and  does  not  depend  on  any  consent  of  the  parties,  nor 
whether  the  matters  of  which  he  would  inquire  have  been  put  in 
issue  by  the  pleadings.  It  may  even  be  matter  which  both  parties 
would  fain  conceal  from  his  notice ;  as  in  the  case  supposed  by 
Sir  Thomas  Plumer,  M.  R.,of  a  bill  for  the  specific  performance  of 
a  contract  for  the  purchase  of  a  cargo,  wliich,  in  the  course  of  the 
evidence,  would  appear  to  have  been  smuggled ;  or  where  the 
principal  transaction  involved  another  which  was  illegal;^  or,  it 
may  be  matter  possibly  affecting  the  interests  of  persons  not 
before  the  court. 

§  S31.  Bxamlnatloiw  Tlva  voo».  One  of  the  modes  in  which  this 
right  is  exercised  is  by  examining  witnesses  viva  voce,  in  open 
court.  Ordinarily,  as  we  have  seen,  this  course  is  not  resorted  to, 
except  for  the  formal  proof  of  exhibits.     But  it  is  employed  in 

»  Gyle*  V.  Wncox,  2  Atk.  HI ;  Carnsn  v.  Bowloi,  2  Bro.  Ch.  C.  80  ;  Leftdhettar'g 
Case,  4  Ves.  081  ;  Mawmsi)  v.  Tegg,  3  Rtua.  38S ;  Gnij  ir.  RuBsell,  1  Stniy,  11  ; 
2  8U>i7.  Eq.  Jar.  £941. 

a  Bntterworth  e.  Robinson,  6  Ve».  709  ;  Sheriff «.  Coate*,  1  Rims.  &  My.  169  ; 
Bxp^rU  Fox,  1  V.  4B.  67. 

>  Paiker  «.  Whitby,  T.  &  R.  S71. 
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caseB  of  contempt ;  ^  aiid  in  questions  as  to  the  proper  euttody  of  a 
ward ;  ^  and  in  other  cases  of  emergency,  immediately  addressed 
to  the  discretion  of  the  judge,  or  upon  which  he  entertains 
doubt.' 

§  332.  Referanoe  to  maater.  Another  of  these  modes  is  by  ref' 
erenee  to  a  master,  his  office  being  a  branch  of  the  court,  whose 
instructions,  therefore,  he  is  bound  implicitly  to  follow.*  The 
sultjectB  of  Buch  reference,  which  are  numerous,  may  be  distrib- 
uted under  three  general  heads :  namely,  the  protection  of  absent 
parties  against  the  possible  neglect  or  malfeasance  of  the  litigants ; 
the  more  effectual  working  out  of  details,  which  the  judge,  sitting 
in  court,  is  unable  to  investigate  ;  and  the  supplying  of  defects  or 
failures  in  evidence.'  (a)    But  a  reference  is  never  made  to  eatah- 


'  Batea,  ex  parte,  OredeT,  Eq.  Evid.  4B4. 

*  Bishop  V.  Church,  2  Vea.  100,  lOQ  \  Lord,  ex  parte.  Id.  28  ;  Book  r.  Fsrqnai^ 
AmIJ.  146.  And  see  *  Vbs.  782,  per  Ld.  AlTmilay,  M.  B.  ;  Banie»  e.  Stuari^  1 
Y.  ft  C.  IS9.  per  Ald«tsoD,  B.  ;  Muifptreton  s.  SutoD,  Id.  GS2. 

*  Stewart  v.  Turner,  8  Rdw.  Ch.  458  ;  Fenwicka  v.  GibbeB,  2  Denus.  fl2&  ;  Smith 
V,  Wubeter,  3  My.  &,  C.  244.  Hence,  also,  a  witness  before  the  master  ia  protected 
from  arreat,  eundo,  maranda,  et  redeyAdo.     Stdgier  v.  Birch,  0  Ve*.  69. 

*  AdKlDs,  Doctc.  of  Eq.  pp.  [379],  672. 

(n)  The  facta  which   a  master  finds,  dctoib  is  principallj  made  in  natten  of 

like  the  vvrdict  of  «  Jury  nuder  the  old  account,  when  the  court  declares  that  the 

chancery  practice,   are  simjily   found  for  account  must  be  taken,  and  refers  it  to 

the  satisfaction  of  the  equity  court,   and  the  msster  to  inveetigate  the  items.     Hart 

these  &ndiDga  are  not  binding  ur>on  that  v.  Ten  Eyok,  2  Johns.  (N.  Y.)  Ch.  618  ; 

court.      The   court  of   equity,   however,  Conaequa  e.  Fanainjt  8  Id.  691 ;  Barrow 

will  not  disrej^rd    the   lindin^,   except  v.  Bbinelander,  Id.  614  ;  Maury  v.  Lewia, 

upon  very  cltur  evidence  thnt  t}iey  are  er-  ID  Yerg.  IIG.     The  same  jirinciplK  applies 

roueouB.      Kiohanln  V.    Todd,    127    Msae.  to  the  investigation  of  the  feador's  title  ; 

107  ;  Thar^ie  e.  Thorpe,  12  3.  C.  151.  for  the  court  caiiuot  ondertoke  to  perriaa 

"The   refereuce  for  the   jiroUUion   of  the  abstract,  but  will  derolve  that  doty 

ahaaU  partia  a  mails  where  the  claim,  or  on  the  master.    In  like  mannM'  it  will  bo 

the  posaibility  of  a  claim,  to  the  property  referred  to  a  master  to  ascerUin  damages 

in  suit,  belongs  to  creditors  i>r  the  next  of  in  a  bill  for  apecific  performance,  wheo 

kin,  or  other  persana  entitled  aa  a  class,  the  defendaat  haa  put  it  ont  of  hLt  Power 

so  that   at   the    beariDS  it  ia   nncertun  to  convey  (Woodcock  v.  Bennet,  1  Cowen 

whether  they  are  all    before  the  court.  (N.  Y.),  711);  tn  lettle  coovi-yances ;  to 

In   order  to  remove  this  uncertaiiity,  a  anperiutend  sales  ;    to  appoint    trustees, 

reference  is  made  to  the  master  to  ascer-  receivers,  guanliana,  ka. ;  to  judee  of  the 

tain  the  fact  before  any  atep  ia  taken  for  impertinency  or  iiuafficieocy  in  pIwdingB ; 

ascertaining    or   distributing    the    fund,  and  the  like. 

And,  on  the  same  principle,  if  a  proposal  "  A  reference  lo  rupyly  /ailuret  or  de- 
al compmmiite  or  of  arrangement  by  con-  fedt  in  0\e  evidena  is  niade  when  the  evj- 
aent  is  nwle  where  any  of  the  parties  are  dence  already  given  bss  induced  a  belief 
infants  or  femei  noverl,  and  therefore  no-  in  the  court  Uiat  new  matter  might  be 
alile  to  exereise  a  discretion,  the  conrt,  elicited  by  inquicy,  or  where  allefcations 
before  sanctioning  the  progiosa),  will  ascer.  hsve  been  made  m  the  answer,  diongh 
tain  by  reference  whether  it  is  for  their  not  eatablishod  by  proof,  which,  if  tme, 
beneEL     Fisk  r.  Norton,  2  Hare,  381.  would  be  material  in  the  atuae."    Adains, 

"A  reference  /or  the  viorlnng  md  oj  Doctrine  of  £4.  S79-382,  WharloD'snolaa. 
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lish,  in  the  first  instance,  a  fact  put  in  issae  by  the  pleadings,  and 
constituting  an  eaaential  element  in  the  controversy,' 

§  333.  Anttaotlty  of  tlis  muter.  The  avihority  of  the  master, 
which,  by  the  former  practice,  was  generally  stated  in  every  order 
of  reference,  is  now  given,  in  the  courts  of  the  United  States,  by 
a  general  rule  for  that  purpose.'  This  rule  directs  tliat  the  master 
shall  regulate  all  the  proceeding,  in  every  hearing  before  him^ 
u]>ou  every  such  reference ;  that  he  shall  have  full  authority  to 
examine  the  parties  in  the  cause  upon  oath,  touching  all  matters 
contained  in  the  reference ;  ^  and  also  to  require  the  production  of 
all  books,  papers,  writings,  vouchers,  and  other  documents  appli- 
cable thereto ;  *  and  also  to  examine  on  oath,  viva  voce,  all  witnesses 
produced  by  the  pai-ties  before  him,  and  to  order  the  examinatioa 
of  other  witnesses  to  be  taken,  under  a  commission  to  be  issued 
upon  his  certificate  from  the  clerk's  ofiice,*  or  by  deposition  accord- 
ing to  the  acts  of  Congress,  or  otherwise,  as  hereafter  mentioned ; 
and  also  to  direct  the  mode  in  which  the  matters  requiring  evi- 
dence shall  be  proved  before  him ;  and  generally,  to  do  all  other 
acts,  and  direct  all  other  inquiries  and  proceedings,  in  the  matters 
before  him,  which  he  may  deem  necessary  and  proper  to  the  jus- 

^  Ltmsrord  v.  Bostion,  1  Der.  Eq.  483  ;  HnldeQ  v.  Hemm,  1  Bear.  44G. 
»  Rules  for  Circuit  Courts  iu  Equity,  Ueg.  77. 

*  Id  acconnting  befow  the  maater,  the  oiith  of  the  party  ia  not  to  be  admitted  u 
evidence  to  sapport  items  in  nn  account,  which,  from  their  character,  ulmit  of  full 
proof  hy  Touchers,  or  other  legal  eviil«uce.  Harding  v.  HHndj,  11  Whilst.  103,  137. 
An  to  Ibe  maatrr'a  unrer  to  examine  pnrtiea,  see  Sraton  on  Decrees,  1 1  ;  2  Unn.  Cb. 
Pr.  1380,  1366  (6th  Am.  ed.  1188),  Holhater  v.  Barfeley,  11  N.  H.  601.  Parties 
may  be  txamined  toOa  guotUa,  at  the  diacretioo  of  the  roaster  ;  but  witneeses  may  not, 
without  an  order.  Cowahide  v.  Cornish,  2  Vea.  270  ;  Hart  v.  Ten  E^ck,  2  Johna  C'h. 
EI3.  But  a  iiiva  voce  f  xaniination  of  the  party  does  not  alter  hta  nghta  ;  and  there- 
font  he  cannot  be  croas-examiiiMl  by  his  oivn  counsel ;  bnt  his  answei-a,  when  respon- 
sive, are  testimony,  and  he  niay  acconipany  an  answer  l^y  any  eipianation,  fairly  re- 
iponsive  to  the  interrogatory.  Benson  v.  Le  Koy,  1  Paige,  \ii.  Refiularly,  a  special 
onler  is  necessely  to  empower  the  master  to  examine  the  parties  ;  hut  if  Cliis  is  oniirted 
in  the  order  of  reference,  and  the  luaster  nevrrthelesa  exanittits  a  party  on  oath,  nith- 
ont  objection  at  the  time,  this  is  no  ground  of  exception  to  the  repoiL  Copeland  V. 
Crsne.  »  Kck.  73.  Before  the  master,  co-defendants  may  exnmine  each  other,  Sim- 
mons f.  Gutteridge,  13  Ves.  262  ;  but  it  seems  that  co-plain tiO's  may  not,  Edwards  v. 
Goodwin,  10  Siiu.  123.  An  examination,  like  an  answer,  is  eviilence  against  none 
Imt  the  party  examined.  2  Dan.  Cb.  Pr.  137S  (Btb  Am.  ed.  1180} ;  2  Smith,  Cb. 
Fr.  185. 

*  See  Eng.  Orders  of  1828,  Ord.  80,  72  ;  Converse  n.  Hobhs,  fli  N.  H.  42. 

*  See  Eng.  Ordera  of  1828,  Ord.  69  ;  Bamford  v.  Bainford,  2  Hare,  642  ;  Adams, 
Doctr.  of  Equity,  382,  678.  It  has  been  doubted,  whether,  under  the  English  order 
juxt  referred  to,  which  is  ^bstantially  the  same  with  the  clause  in  the  text,  the  master 
could,  without  an  order,  emmiae  anv  witness  vira  voce,  who  had  previously  been  exam- 
ined in  the  cause  ',  but  in  one  case  the  Master  of  the  Rolls  seems  clearly  to  have  recog- 
nized the  rale,  that  an  order  was  necessary  for  a  re-examination  before  the  master,  aa 
well  as  for  re-examinarion  hefore  the  hparing.  2  Dan,  Ch.  Pr,  139J  [5th  Am.  ed. 
1192) ;  Bowley  v.  Adams,  1  Uy.  &  K.  543. 
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tice  and  mertta  thereof,  and  to  the  rights  of  the  parties.  This 
Bummary  of  his  powers,  in  a  general  rule  made  under  the  author- 
ity of  an  act  of  CongreBs,  renders  any  special  enumeration  of 
powers  in  an  order  of  reference  wholly  euperfluouB.  And  the 
course  of  proceeding  here  indicated,  as  well  as  the  authority  given 
to  the  master,  is  believed  to  be  in  accordance  with  the  general 
course  of  practice  in  the  State  tribunala. 

§  S34.  Att«iidano«  of  witnMBM.  Witneaaes,  who  live  within  the 
district,  may,  upon  due  notice  to  the  opposite  party,  be  summoned 
to  appear  before  the  commissioner  appointed  to  take  testimony,  or 
before  a  maater  or  examiner  appointed  in  any  cause,  by  avbjKenaf 
issued  iu  the  usual  form  by  the  clerk  of  the  court ;  and  if  a  witness 
'  disobeys  the  avhpcena,  or  refuses  to  give  evidence,  it  will  be  deemed 
a  contempt  of  the  court,  which  being  certified  to  the  clerk's  office 
by  the  commissioner,  master,  or  examiner,  an  attachment  may 
issue  by  order  of  the  court  or  of  any  judge  thereof  in  the  same 
manner  as  if  the  contempt  wore  by  refusing  to  appear  or  to  testify 
in  the  court.' 

§  335.  TaUng  KooonntB.  Moda  of  prooaedlng.  In  taking  ao- 
countg,  any  party,  not  satisGed  with  the  account  brought  in 
against  him,  may  examine  the  accounting  party  viva  voce,  or  upon 
interrogatories  in  the  master's  office,  or  by  deposition,  as  the 
master  may  direct.*  All  affidavit!,  depoaitiona,  and  documenta, 
which  have  been  previously  made,  read,  or  used  in  court  upon  any 
proceeding  in  the  cause,  maj/  be  uaed  b^ore  the  ma»UT;^(a)  and 
he  may  examine  any  creditor  or  other  person  coming  in  to  claim 
before  him,  either  upon  written  interrogatories,  or  viva  voce,  or  in 
both  modes,  as  the  nature  of  the  case  may  seem  to  require  ;  the 
testimony  tlms  pven  being  taken  down  in  writing  by  the  master, 
or  some  other  person  by  his  order,  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  it  may  be  nsed  in  court,  if 
necessary.* 

'  Rales  for  Circuit  Courts  in  Eqnity,  Beg.  78. 

"  Id.  K^.  7B.     And  Bee  Eng.  Ordera  of  1828.  Ord.  81. 

■  Id.  Reg.  BO.  And  Bee  Eng.  Orders  of  1828,  Ord.  65  ;  S  Dan.  Ch.  Pr.  18T9,  6th 
Amer.  ed.  11S7,  1138  ;  Smitli  v.  AlthnB,  11  Ves.  Sfll.  But  the  uiBirer  of  one  defend- 
ant cannot  be  useil  before  the  master,  lu  an  affidavit,  against  another  defendant.  Ha«n 
V.  Johnstone,  2  Keen,  553.  Nor  can  ex  parte  affidavits  ordinarily  be  Dsad  before  him. 
Cummiiig  r.  Waggoner,  7  Paige,  SOS. 

'  Id.  Itpg.  81.  And  see  Eng.  Orders  of  1823,  Ord.  72  ;  8  D«n.  Ch.  Pr.  13(»,  6(h 
Amer.  ed.  11S8.     The  subject  of  examinations  beiore  a  msslei' was  full;  conddeivd  bj 

<a)  HazanI  v.  Dnruit,  12  B.  I.  N. 
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§  836.  Re-examinatioii  b7  nuutar.  In  the  examination  of  wit- 
ueBseB  before  the  master,  it  is  not  competent  for  him  to  examine 
as  witnesses  any  persouB  viko  have  prevvrntly  been  examined  in  ihs 

the  learned  Chancellor  Kent,  in  Bemsen  r.  ReniMn,  2  Johnt.  Ch.  195,  SOO-G02,  where 
the  resfilt  of  hU  iavestiR&tion  is  stated  in  theae  words  :  "  The  funeral  rules  which  are 
to  be  dpduced  from  the  DookB,  or  which  onght  to  prevail  on  the  sabjoct  or  eiaminationa 
befors  the  maater,  and  which  appear  to  me  to  be  beat  colcalated  to  anite  convenience 
and  despatch  with  aound  principle  and  safety,  are,  — 

"  1.  That  the  pajtieit  aliDUld  make  their  proofs  aa  fnU,  before  publication,  aa  the 
Dstare  of  the  case  requires  or  admits  of,  to  tbe  eud  that  the  aupjiLementBr;  proofe, 
before  the  master,  may  be  aa  li-niitial  aa  the  rights  and  leapuuBibilities  of  the  parties 
will  admit 

"  2.  That  orders  of  reference  shovld  spedf;  the  prindplea  on  which  the  accoonta 
■re  to  be  taken,  or  the  ini|uiiT  proceed,  as  far  as  the  court  shall  have  decided  theieon  ; 
and  that  the  exaiainationa  before  the  master  should  be  limited  to  auch  matters,  witMu 
the  limits  of  the  onler,  as  the  ptiaciplea  of  the  decree  or  order  maj  render  necessary. 

"  3.  That  no  witaess  in  chief,  examined  before  publication,  nor  the  parties,  ought 
to  be  examined  before  the  master,  without  an  order  for  that  purpoee,  which  order  usu- 
ally specifies  the  subject  and  extent  of  the  eiaminstlon  ;  and  a  similar  oider  scema  to 
be  requisite  when  a  witness,  ouce  examined,  in  sought  to  be  sgsin  examined  before  the 
master,  on  the  same  mutter.  But  it  is  tmderslood  to  be  the  settled  course  of  the  court 
(1  Vera.  283,  Anon.;  1  Vem.  470,  Whicherly  e.  Whicherlv  ;  3  Ch.  Gas.  24B,  Evenird 
V.  Wsrren  ;  Mosely,  252,  Merely  v.  Rouge  ;  Robinson  e.  Cumming,  2  Atk.  i09,  and 
2  Fonb.  1S2,  460-162  ;  see  also  O'Neill  v.  Hamill,  1  Hogan,  133),  that  upon  the  de- 
fendaot  accounting  before  the  maater,  he  is  to  be  allowed,  on  his  own  oath,  being 
credible  and  uncontrailiuted,  auma  not  exceediog  forty  shillings  each  ;  but  then  be 
tBuat  mention  to  whom  paid,  for  what,  and  when,  and  he  must  swear  podtirely  to  the 
fsct,  and  not  as  to  belief  only  ;  and  the  whole  of  the  itemt  so  eHtablished,  must  not 
exceed  £100  :  and  the  defendant  cannot,  by  way  of  char^,  chsige  onothet  neraott  in 
this  way.  The  jM[r  shillings  sterling  was  the  sum  established  in  the  early  history  of 
the  court,  and,  perhsjie,  twenty  doBats  would  not  now  b«  deemed  an  unreasonable 
aulistitute. 

"  4.  That  the  master  ought,  in  the  Erst  instance,  to  ascertain  from  tbe  parties,  or 
their  connsel,  by  suitable  acknowledgments,  what  matters  or  iiema  are  agreed  to  or 
admitted  ;  and  then,  as  a  general  nile,  and  for  the  sake  of  precision,  Che  disputod 
items  claimed  by  either  party  ought  to  be  redaced  to  writing  by  the  parties 
*"*"'"   '  "    '  ■    ..    .  ...  ■  ^.         lufg  ought  then 


ively,  by  way  of  charges  and  discharges,  and  the  requisite  proofs  ought  then  to  be 
laken  on  written  interrogatories,  prepared  by  the  parties,  and  approved  by  the  master, 
or  by  viva  voct  aiaminntion,  as  the  parties  shall  deem  most  expedient,  or  the  msii. 
ter  shall  think  proper  to  direct,  in  the  given  case.  That  the  testimony  may  be  taken 
in  the  presence  of  the  parties,  or  their  coansel  (except  when  by  a  special  oraer  of  the 
coQrt  it  is  to  be  taken  secretly)  ;  and  it  ought  to  be  reduced  to  writing  in  cases  where 
the  master  shall  deem  it  advisable,  by  him,  or  under  bis  direction,  aa  well  where  a 
party  aa  where  a  witness  is  exsmined. 

"  5.  That  in  all  cases  where  the  master  is  directed  by  the  order  to  report  tbe  proofs, 
the  depoaitions  of  the  witnesses  should  be  reduced  to  writing  by  the  innfter,  and. sub- 
scribed by  the  witnesses,  and  tbe  depositions  returned  with  his  report  to  the  court. 

"S.  "thai  when  an  examination  Ls  once  begun  befoi-e  a  master,  he  ought,  on  assign- 
ing a  reasonable  time  to  the  parties,  to  proceed  with  as  little  delay  and  iiilemiission  aa 
the  nature  of  the  case  will  admit  of  to  the  conclusion  of  tbe  examination  ;  and  when 
once  concluded,  it  ought  not  to  be  open  for  further  proof,  without  special  and  veiy 
satisfactoiy  cause  showD. 

"7.  That  after  the  examination  ia  concluded,  in  coses  of  references  to  take  accounts, 
ot  make  inquiries,  the  partiea,  their  solicitors,  or  connsel,  after  being  providi'd  by  tha 
master  with  a  copy  of  his  report  (and  for  which  the  rule  of  the  1st  of  November  last 
mokes  provision),  ought  to  have  a  day  assi)pied  thenj  to  attend  before  the  master,  to 
the  settling  of  his  report,  and  to  make  objections,  in  writing,  if  any  they  have  ;  and 
when  the  repoit  is  finally  aettled  and  aigned,  the  partiea  ought  to  be  confiijed,  in  their 
exceptions  to  be  taken  in  court,  ta  such  objections  as  were  oTermled  or  disallowed  by 
the  maater,"  This  outline  of  practice  is  believed  to  be  pursued  in  all  the  States,  where 
it  is  not  otherwise  regulated  by  special  rules. 
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caunef  without  leave  of  the  court.  This  rule  is  founded  on  the 
same  reason  which  precludes  the  re-examination  of  a  witness 
before  the  hearing ;  namely,  the  danger  of  perjury,  which  might 
be  incurred  from  allowing  a  witness  to  depose  a  second  time  to 
the  same  facts,  after  the  party  adducing  him  has  discovered  the 
weak  parts  of  the  proof  in  his  cause.  And  for  the  same  reason, 
when  leave  is  granted  for  the  re-ezamination  of  a  witness  before 
the  master,  it  is  generally  granted  on  the  terms  of  having  the 
interrogatories  settled  by  the  master ;  who,  in  so  doing,  will  take 
care  that  the  witness  is  not  re-examined  to  the  same  facts.'  But 
where  the  reason  of  the  rule  fails,  the  rule  is  not  applied ;  as,  for 
example,  where  the  first  examination  has  accidentally  failed,  by 
reason  of  the  witness  having  then  been  incompetent  from  interest, 
which  has  since  been  removed.^  So  where  a  witness,  previously 
examined,  has  made  affidavit  in  support  of  a  state  n{  facts  before 
the  master,  he  may  be  examined  viva  voce  before  tlie  master,  to 
the  matter  of  his  affidavit.'  So,  where  the  previous  examination 
was  confined  to  the  proof  of  exhibits  at  the  hearing,  he  may  be 
examined  before  the  master,  in  proof  of  other  exhibits.*  But  if  a 
witness,  who  has  been  once  examined  to  the  matters  in  issue,  is 
re-examined  before  the  master,  without  a  special  order,  though  the 
re-examination  be  to  matters  not  before  testified  to  by  him,  it  is 
an  irregularity,  and  h^s  been  deemed  a  sufficient  cause  for  sup- 
pressing the  second  deposition.*  To  the  case  of  witnesses  who 
have  not  already  been  examined,  this  rule  requiring  a  special 
order  is  now  generally  understood  not  to  apply ;  for  it  is  said  that, 
where  a  case  is  sent  to  a  master,  for  inquiry  into  a  fact,  it  is  in 
the  nature  of  a  new  issue  joined  ;  and  what  would  be  evidence  in 

1  2  Dan.  Ch.  Pr.  1883,  138^,  6th  Amer,  ed.  11B2  ;  Van^han  v.  Lloyd,  I  Cox,  Oi.  C. 
812  ;  WhiUker  v.  Wright,  2  Hare,  321  ;  Sawyer  v.  Bowyer,  1  Bro.  Ch.  C.  38S,  anil  casra 
dted  ia  Perkina's  n.;  Jenkins  v.  Eldredge,  3  Story,  29B,  308,  SOB;  Q»»  v.  Stinitoa, 
2  Sumner,  605. 

'  Sanford  e. ,  1  Vm,  Jnnr.  S9S  ;  a.  o.  8  Bra.  Ch.  C.  870 ;  Callow  o,  Uinw,  S 

Tern.  *r2. 

*  2  Dan.  Ch.  Pr.  138G  ;  Bowleyo.  Adams,  1  My.  &  E.  SIS. 

*  Ibid.  ;  Conrtenay  v.  Hoskiua,  2  Bubs.  253. 

*  Smith  V.  Uraham,  2  Swanst  264.  But  Uie  lapmvaBion  wu  mtds  without  pnjn- 
dice  to  any  application  for  the  re^exainiiution  of  toe  witness.  And  tee  GrecnawaT 
v.  Adams,  13  Ves.  360  ;  Vaughan  v.  Lloyd,  1  Cox,  Ch.  C.  812.  See  abo  Jenktiu  r. 
Eldredge,  3  Story,  299,  3DS,  306,  where  the  general  mle  iras  reviewed  and  acted  npon 
by  Stoiy,  J.  But  where  the  eiaminatioa  before  the  master  was  confined  to  pointi 
collateral  to  the  matters  in  issua  at  the  heariiis,  it  has  recently  been  held  that  an  onler 
waa  not  a  nmessa^  prerequisite.  1  Hoffm.  Ch.  Pr.  G3S  ;  Swluford  u.  Home,  6  Madd. 
879.  And  such,  it  seemn.  had  Iwen  the.  practice  for  more  than  a  ceotniy,  a«  appears 
tiom  Medley  v.  Peoice,  West,  128,  per  Ld.  fiardwicke. 
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any  other  case  upon  tliat  issue,  is  evidence  before  the  master ;  the 
evidence  already  in  the  cause,  upon  the  same  matter,  is  admissible 
before  him,  and  other  wltnesseB,  to  the  matter  referred,  may  also 
be  examined  as  of  course.^  But  the  rule  doea  apply  to  the  re- 
examination of  witnesses  who  have  once  been  examined  before 
the  master  to  the  same  facts,  it  being  held  irregular,  except  upon 
a  special  order.* 

§  337.  Feigiwd  iHTu.  Joiy  tilkl.  A  third  mode  in  which  the 
court  obtains  further  information  for  itself,  is,  by  sending  a 
feigned  isnte  to  a  court  of  law,  for  trial  by  a  jury.  It  will  be 
recollected,  as  we  have  already  seen,  that,  according  to  the  doc- 
trine of  equity,  the  facts  are  finally  found  by  the  Chancellor,  and 
that,  of  course,  all  the  subordinate  means  of  ascertaining  them, 
and  verdicts  among  the  rest,  are  used  only  for  bis  information, 
and  not  imperatively  to  govern  and  control  his  judgment.  Hence 
it  is,  that  it  is  competent  and  usual  for  him  to  order  the  terms  on 
which  the  trial  shall  proceed,  and  what  evidence  the  parties  shall 
respectively  admit  or  adduce.^  (a)  Thus,  in  directing  an  issue, 
the  court  will,  in  its  discretion,  order  the  pai'ties  to  make  such 
admissions  as  it  thinks  are  necessary  to  raiie  the  question  to  be 
determined  ;  that  they  produce  at  the  trial  any  books,  papers,  and 
documents  in  their  possession,  power,  or  control,  which  it  may 
deem  useful  for  a  full  investigation  of  the  matter  in  issue,  and 
which,  as  we  have  heretofore  seen,  it  may  order  in  the  principal 
cause ; '  aud  that  witnesses  who  have  deposed  in  the  cause  may 

>  Smith  V.  Althns,  11  Ve«.  664  ;  Hongli  ».  Williami,  S  Bro.  Ch,  C.  190  ;  Gaas  v. 
Stinscm,  3  SnmD.  60S,  612.  But  we  Wilka  v.  V/iliaa,  1  Cooper,  Ch.  0.  291 ;  Uoff- 
Dun'B  Hastur  in  Chuicer;,  4C,  46. 

'  Remsen  v.  Beniaen,  2  Johoi.  Ch.  600  ;  Cowalnde  v.  Coraigh,  2  Ves.  270. 

•  Whether,  in  gnch  cue,  the  pmrtiea  ought  to  be  deprived  of  the  use  o(  any  le^ 
evidence,  qwcre;  atid  «ee  BeachLiinl!  D.  Beitchinall,  1  Vem.  246.  In  thie  caJte,  Lord 
Nottingbam,  in  directing  a  trial  at  law,  ordered  that  a  certain  deed  ahould  not  be  given 
in  evidence  ;  and  for  this  cauae,  on  review,  the  Lord  Keeper  reversed  the  decree.  In 
Apthorp  I.  Comstock,  2  Paige,  482,  where  the  genuineness  of  a  deed  wu  in  qaefltion, 
the  Chancellor,  in  directing  an  iuue,  ordered  that  the  [>roof  ol  the  execution  of  the 
deed,  talcen  before  the  commiBaioner,  prior  to  its  registration,  and  which  entitled  it  to 
he  rrad  at  law,  ebonld  not  he  received  at  the  trial  aa  any  evidence  of  the  eiecution  of 
the  deed,  or  of  the  genaineneaa  of  any  of  the  aignatares  upon  it ;  to  which  order  no 
eiception  waa  taken.  And  in  Elderton  v.  Lack,  2  PhiL  680,  it  wal  held  that,  where 
the  plaintilfi  title  to  relief  in  equity  depended  on  a  legal  right,  the  court  oneht  not  to 


*  See  ni-pra,  SJ  seC-307. 
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be  examined  viva  voce,  or  tbeir  depositions  read  at  the  trial ;  that 
new  witnesses  sliall  not  be  adduced,  without  sufScient  previous 
notice  of  their  names,  residences,  and  additions,  to  enable  the 
other  party  to  ascertain  their  character.  The  court  will  also,  in 
its  discretion,  designate  which  party  shall  hold  the  affirmative  of 
the  issue ;  will  order  that  the  trial  be  by  a  struck  jury,  if  either 
party  desire  it,  and  the  justice  of  the  case  so  requires ;  and  will 
impose  aucb  restrictions  upon  the  parties  as  will  prevent  all  fraud 
or  surprise  on  the  trial.'  (a J 

§  838.  WTirthor  partlM  maj  ba  examlnad.  Wlietlier  the  court, 
in  directing  an  issue,  has  a  right  to  order  the  parties  thetmelvea  to 
be  examined,  without  their  consent,  is  a  question  upon  which  there 
appears  to  have  been  somp  conflict  of  opinion.  It  is  agreed  that 
this  may  be  done  where  the  parties  are  merely  nominal  or  fidu- 
ciary. Where  the  facts  in  dispute  rest  only  in  the  knowledge  of 
tlie  parties,  or  where  oath  is  so  balanced  by  oath  that  it  is  proper 
for  a  jury  tfl  weigh  their  credit,  —  as,  for  example,  where  an  in- 
junction is  asked  for  upon  the  affidavit  of  one  party,  and  opposed 
upon  that  of  another,  and  an  issue  is  in  consequence  directed,  — 
it  is  also  considered  proper  that  both  the  parties  themselves  should 
be  examined.  In  such  cases  they  are  not  conudered  as  witnesses 
for  themselves,  or  for  each  other,  but  as  witnesses  for  the  court, 
to  satisfy  its  own  conscience."  In  other  cases  such  examinations 
have  been  refused,  unless  by  mutual  consent  and  subject  to  the 
discretion  of  the  court ;  ^  and  even  then  it  lias  been  observed,  that 
the  practice  of  allowing  parties  to  be  examined  for  themselves  is 
to  be  resorted  to  with  great  caution,  and  never,  unless  under  the 
peculiar  circumstances  of  the  case  justice  could  not  be  attained 
without  it ;  and  certainly  never,  when,  from  the  position  of  the 

»  2  Daa.  Ch.  Pr.  129fl,  1297  [Sd  Amer.  ed.  1097].  flee  Apthorp  o.  Comrtock, 
2  Paiga,  *B2,  486,  for  h  precedent  of  the  eiBrciae  of  tliis  power  of  dirrcting  the  course 
of  the  trial,  mentioned  in  the  text. 

"  De  TastH;  v.  Bordenave,  1  Jac.  518  ;  Dirter,  tx  paHt,  Buck's  Caa,  234.  And  fw 
Hepworth  tp.  Healop,  8  Hare,  622  ;  13  Jar.  S84  ;  2  Dsn.  Ch.  Pr,  1298  ;  1  Hoffbi.  Ch. 
Pr,  606,  6M  ;  Fletcher  v.  Glegft,  1  Toudrc,  846. 

*  Howard  v.  Braichwaite,  1  V.  A  B.  37*  ;  Gardiner  o.  Kowe,  4  Madd.  2M  j  Hep- 
worth  0.  Healop,  tupra. 

(t)  The    feigned    Iwne   maj  also    be  taken  may  be  rewi,  nnlm  the  attendance 

amended  in  a  proper  case  and  upon  ])roper  of  the  witnesses  is  actaally  procnred,  nnd 

applicatioD.    Waterman  p.  Dutton,  6  Wis.  siso  that  such  further  evidence  nuT  br 

413.     Where  i«nne«  an  awarded  in  a  suit  adduced,  incladiog  the  t«<timoay  <^  the 

in  equity,  nfter  proofs  Eire  taken,  the  court  pnrtiee.  a*  by  law  wonlil  be  rompetpnt  'in 

may,  in  its  discretion,  direct  that,  in  the  the  tfinl  of  such  istnea.     Clark  c.  Socie^, 

trial  of  tluMe  issues,  the  depositioiu  already  14  N.  H.  8B2. 
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parties,  an  nn&ir  advantage  Tonld  be  ^ven  by  it  ta  one  over  the 
other.  Tbofl,  where  the  fact  in  i»siie  appeared  to  have  occurred  in 
the  presence  of  only  the  plaintiff  and  a  late  partner  of  the  defend- 
ants, ivbo  was  sinoe  dead,  an  examinati(m  of  both  parties  vaa 
held  improper,  as  oaloolated  to  give  the  plaintiff  an  nndue  ad- 
vant^e.^  The  order  for  the  examinatioa  of  a  j^rty  does  not 
affect  the  character  or  veight  of  his  evidence ;  it  only  removes 
tite  objection  vhii^  arises  from  hia  being  a  party  in  the  cause.' 

§  389.  Mod«  of  MaL  According  to  the  course  of  the  Court  of 
Chancery,  the  trial  of  an  issue  directed  to  a  court  of  law  is  gener- 
ally conducted  in  the  sune  manner,  and  by  ^e  same  rules,  as  are 
observed  in  oflier  trial«  at  law,  unless  the  Court  of  Chancery,  in 
ordering  the  issue,  has  given  different  directions.  In  those  States, 
however,  in  whioh  a  trial  by  jury,  in  cases  in  equity,  may  be 
olumed  at  of  fiffht,  it  ia  conceived  that,  1?  the  absence  of  any 
Btatate  expressly,  or  by  clear  implication,  empowering  the  court 
to  impose  terms  on  tlie  ptuiaea,  or  to  interfere  with  their  legal 
rights  in  r^ard  to  ih9  course  of  proceeding  in  the  trial,  no  such 
power  could  lawfully  be  exercised.*  (a)  But  where  no  such  right 
of  the  parties  exists,  this  power  of  the  court  remains,  as  long 
recognized  in  chancery  proceedings  in  England,  with  the  modifi- 
cations which  have  been  adopted  here,  in  onr  3tate  tribunals,  or 
er^ted  by  statutes.  But  There  the  devised  in  a  will  seeks  to 
establish  it  against  the  heir,  the  invariable  oourse  of  chancery 
requires  that  the  doe  execution  of  the  will  should  be  proved  1^ 
the  examination  of  all  the  attesting  witnessee  who  are  in  existence 
and  capable  of  being  examined ;  and  that  the  same  course  be 
pursued  upon  the  trial  of  an  issue  of  devitavit  vel  non  ;  except  in 
the  cases  where,  by  the  rules  of  evidence,  in  courts  of  law,  their 
production  may  be  dispensed  with.    For  as  a  decree  in  support  of 

1  Parker  v.  UoireD,  2  FhU.  168  ;  IE  Jur.  253. 

■  RofCFTOon  «.  Wliit^gton,  1  Swanst.  19. 

*  To  HoratoD  «.  Brackett,  9  N.  H.  SSfl,  Hi,  tba  right  ex»cl»«d  by  the  court  teemii 
dearlv  to  have  heen  deriTed  from  th*  atatnte.  The  iiractioa  on  thU  point,  in  the  dif- 
fpTpnt  Stataa,  ii  Tarioni  and  nuntled.  But  where  tba  right  of  l^e  puty  to  a  trial  ^ 
jury  is  abgolate,  and  nncontrolled  hy  any  constitutioaal  or  stAtutory  limitation,  It  u 
conceived  that  the  power  of  the  court,  as  a  Conrt  of  Chancery,  to  modify  the  ezerciM 
of  the  rif^t  ia  taken  amy.  It  is  only  where  the  trial  dependB  on  the  pleasure  of  the 
court  tlMt  tbe  coHMof  prooadiug  oan  be  thoa  modifled.     C!i)jas  Mt  ilare  gut  eit  dis- 

(a)  Franklins.  Qreene, 2 Allen  (Mam.),    th*  oomfilaiDant,  was  held  to  be  within 

S2a.     In  Ward  e.  Hill,  i  Omy  (Han.),     the  diacreldon  o[  tbe  court,  and  not  opeo 

C>93,  the  ordering  of  an  inoe  to  a  jury  Id  a    to  exception. 

Mdt  in  equity,  nftm  f--  — "—■'—  -• 

VOL.  iu,-.23 
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the  will  IB  conclusive  opOQ  the  heir,  against  whom  an  injunction 
would  be  granted,  if  he  should  disturb  the  possession  after  the 
decree,  it  is  held  to  be  reasonable  that  be  should  have  the  oppor- 
tunity of  cross-examining  all  the  witnesses  to  tlie  will,  before  his 
right  of  trying  the  title  of  the  devisee  is  taken  from  him.^  (a) 

§  340.  7.  Bvldeao*  aUow«a  on  apooUl  order.  Anotlier  mode  in 
which  a  Court  of  Chancery,  in  the  exercise  of  its  discretion,  and 
to  do  complete  justice  and  equity  upon  the  merits,  will  administer 
the  law  of  evidence  by  more  flexible  rules  than  are  recognized  in 
the  common  law,  is  apparent  in  the  allowance  of  evidence  upon 
special  order ;  which  is  done,  either  fay  admitting  some  kinds  of 
evidence  which  it  would  be  inconvenient  and  unreaionablt/  expen- 
sive to  produce  in  the  regular  way ;  or  by  permitting  the  parties 
to  supply  d^eett  and  omiesiont  of  proof  and  to  give  explanatory 
evidence,  at  later  stages  in  the  cause  than  the  ordinary  rules  will 
allow.  One  instance  of  the  former  class  is  in  the  admission  of 
viva  voce  testimony  in  the  proof  of  exhibits  at  the  hearing,  instead 
of  requiring  proof  fay  depo'sitionfl,  in  the  ordinary  course ;  a  sub- 
ject which  we  have  already  considered  in  another  connection.* 
Another  case  of  the  same  class  was  where  the  vouchers  in  support 
of  an  account  were  impounded  in  the  Ecclesiastical  Court,  which 
does  not  give  up  uiything  once  impounded ;  and  the  expense  of 
having  the  officer  to  attend  the  master  would  be  considerable ;  in 
which  case  the  Lord  Chancellor  directed  the  master  to  allow  items 
upon  vouchers,  which  it  should  be  verified  by  affidavit  were  so  im- 
pounded.^ On  the  same  principle,  an  account  kept  forty-oine 
years  ago,  by  a  person  since  deceased,  was  ordered  to  be  received 
by  the  master  as  prima  facie  evidence  of  the  particular  items  in 
the  account  to  be  taken  by  him  pursuant  to  the  prayer  of  the 
bill ;  throwing  on  the  other  side  the  burden  of  impeaching  tbem.* 

§  341.  Anawen,  Ao,  in  ottasr  oaiuM.  Upon  special  order,  the 
court  will  permit  the  parties  to  read  at  the  hearing  any  antteert, 
depositiont,  or  other  proeeedingt,  taken  in  another  caute,  and  this 
without  requiring  a  foundation  first  to  be  laid,  by  proving  the  bill 
and  answer  in  the  cause  in  which  the  depositions  or  other  subae- 


■  NislKiD  «.  Coidell,  S  Vet.  IM. 
)  And  thii  la  the  pno^  in  Eentockj.    Sneed  v,  Ewina  6  J.  J.  tbnb.  (Ey.)  460. 
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quent  proceedingB  were  taken.  Complete  mutuality  or  identity  of 
all  the  parties'  has  been  shown,  in  s  previous  volume,  not  to  be 
uecesaary ;  it  being  sufficient  if  the  point  or  matter  in  issue  were 
the  same  in  both  cases,  and  the  party  against  whom  the  evidence 
is  offered,  or  those  under  whom  he  claims,  had  full  power  to  cross- 
esamine  the  witnesses.'  (a)  Nor  is  it  necessary  to  this  end  that 
the  parties  to  the  present  suit,  or  those  whom  they  represent, 
should  have  sustained  the  relations  of  plaintiff  and  defendant  in 
the  former  suit ;  it  is  sufficient  that  they  were  parties  to  the  suit, 
though  on  the  same  side.  The  reason  for  this  was  given  by  Lord 
Hardwicke,  who  observed  that  it  frequently  happens  that  there  are 
several  defendants,  all  claiming  against  the  plaintiff,  and  also 
having  different  rights  and  claims  among  themselves;  and  the 
court  then  makes  a  decree,  settling  the  rif^ts  of  all  the  parties ; 
but  that  a  declaTation  for  that  purpose  could  not  be  made,  if  the 
decree  and  proceedings  could  not  afterwards  be  admitted  in  evi- 
dence between  the  defendants;  and  the  objection,  if  allowed, 
would  occasion  the  splitting  of  one  cause  into  several.* 

§  342.  D«po>itloiu  In  oroM-oaiu«*.  In  regard  to  depotitiong 
taken  in  a  crost-eatue,  it  is  requisite  that  the  witnesses  be  examined 
before  publication  in  the  original  cause  has  passed,  otherwise  the 
depositions  are  liable  to  be  suppressed.^  But  if  the  point  in  issue 
in  both  cases  is  the  same,  and  the  depositions  in  the  cross-cause 
were  taken  before  either  party  had  examined  witnesses  in  the 
original  cause,  they  may  be  read  in  the  latter  cause.*  And  depo- 
sitions taken  in  the  cross-cause,  to  matters  not  put  in  issue  by  the 
original  cause,  may  be  read,  notwithstanding  they  were  taken 

I  Ante,  vol.  L  SS  ^^  C2S,  GSe,  9GS.  And  we  Eada  o.  Lingood,  1  Atk.  204  ;  Coke 
B.  FoQEtain,  1  Vera   ilS  ;    Nevil  v.  Johnsoa,  2  Vera.   447  ;   Maekworth  o.  Penroaa, 

1  Dicli.  fiO  ;  HamphrevB  v.  Pen»ani,  1  My,  A  C.  580  ;  Boberts  o.  Anderaon,  8  Johns. 
Ch.  871,  370;  DbIc  f.  Hosevelt,  1  Paige,  36  ;  Payneao.  Coles,  1  Munf.  S73  ;  Harrington 
V.  Harrington,  2  How.  (Mias.)  701 ;  Atl'y- General  r.  Davison,  McCl.  &Y.  180.  iWre 
aniti  between  aeveial  parties,  who  art  not  the  same  in  each  suit,  are  consolidated  and 
tried  at  once,  by  mutual  agreement,  it  seems  that  depositions  taken  in  ont  of  the  suits 
n«y  be  odmittea  on  the  tnal  against  any  of  the  partiau,  though  they  were  not  original 

rtiea  to  the  particolar  suit  in  which  the  deposition  was  taken.     Smith  v.  Lanp,  12 
tB.80. 

*  Askew  o.  Ponlteren'  Co.,  2  Vet.  8S.  But  in  such  case  the  evidence  U  not 
eoncluiire.     Ibid.     And  see  Cbamley  v.  Lord  Dnutany,   2  Sch.  b  Lefr.  6W,  710  ; 

2  Dan.  Ch.  Pr.  lOIS. 

>  PnacaU  v.  Scott,  12  Sim.  650. 

*  Wilford  r.  Betuelv,  8  Atk.  601  ;  2  Dan.  Ch.  Pr.  1011  ;  Christian  v.  Wrsnn,  Bunb, 
S21. 

though  it  waa  not  filed   in   that   case- 
Matnm  v.  Helehor,  42  Mick  177. 
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after  publication  had  passed  in  the  original  canse.'  On  the  same 
principle,  where  depositions,  taken  in  an  original  cause,  are  ad- 
mitted to  be  read  in  a  cross-cause,  such  parts  only  are  admissible 
as  were  pertinent  to  the  issue  in  the  original  cause.' 

§  848.  OeptMlttooa  takan  In  oUmc  otKoU.  In  tlie  exercise  of 
the  same  liberal  discretion,  evidence  taken  in  the  exehtquer  has 
l>een  allowed  to  be  read  between  the  same  parties,  litigant  in 
chancery.^  So,  of  an  examination  in  the  AdmiraUy  Govrt.*  And 
depositions  taken  by  the  defendant  in  a  suit  which  was  after- 
wards dismissed  by  the  complainant,  may  be  read  in  a  subsequent 
suit  between  tlie  same  parties,  for  the  same  cause,  where  the 
same  witnesses  cannot  again  be  had.^  So,  if  a  deposition  taken 
de  hene  eue  is  read  at  the  hearing  wh^  it  might  have  been  effect- 
ually objected  to  for  irregularity,  and  an  issue  is  afterwards  di- 
rected, it  is  of  course  to  order  it  to  be  read  at  the  trial  notwith- 
standing the  irregularity,* 

§  344  Ehrldwios  of  pwtlea  and  IntHwtad  wltno— m.  The  evi- 
dence (if  partka  and  of  interetttd  witiuuet,  also,  will  sometimet 
be  allowed  on  special  order  in  equity  where  it  is  found  essential 
in  order  to  dettct  and  reach  a  Jraudulent  tratuaaion,  or  to  <iu- 
cover  the  true  and  real  intentio»  of  a  trtut  or  ute,  declared  in  a  deed. 
Thus,  upon  an  allegation  that  the  defendant's  title  to  the  estate  in 
qaestion  was  fraudttUnt,  the  plaintiff  was  permitted  to  read  the 
deposition  of  Mrs.  Haughton,  the  defendant's  grantor,  to  im- 
peach her  title  to  the  estate,  and  to  show  that  it  was  only  a  pre- 
tended title,  done  with  no  other  view  than  to  assist  the  defendant 
in  carrying  on  a  fraud.^  So,  a  truttee,  havii^  tiie  legal  interest  in 
the  estate,  but  being  merely  nominal  in  every  other  respect.,  may 
be  examined  as  a  witness  in  equity  as  to  the  merits  or  intention  of 
the  trnst  title ;  though  it  ia  otherwise  at  law>  So,  in  the  case  of 
a  fraudulent  abstracting  of  the  plaintiff's  money  or  goods  by  die 
defendant,  a  court  of  equity  will  admit  the  plaintifTs  own  oath  as 
to  the  extent  or  amount  of  his  loss,  tit  oditim  tfoiiatoru  ;  while  at 

1  Ibid.  ■  UnderUll  «.  Vaa  Oortlandt,  2  Johns.  Ch.  SSS. 

*  UngTBtb  9.  Vciteh,  1  Hog.  137.    And  bw  WilUam*  v.  Broadh^  1  Sim.  ISl. 

*  Watktna  o.  Fnrsland,  Toth.  1S2. 

*  Hopkins  >.  Stnmp,  2  H.  &  J.  301. 

■  Ooidon  V.  Gordon,  1  Bwtnst.  166.  The  dMth  of  the  wjOmmm,  or  tiior  abMnce 
beyond  tile  reach  of  proccaa,  seema  to  be  nqaUite  in  sach  cssn.  1  Sv&nst.  171,  ■. ; 
Fit  n.  Wood,  1  Atk.  U5  ;  Coker  «.  Ftreivell,  2  P.  Wms.  (>63  ;  Csnington  «.  Camock, 
2  Sini.  fi67. 

->  Man  V.  Waid,  3  Atk.  828.  <  2  Atk.  229,  par  Id.  Hudwii^k. 
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Uir,  this  rale,  thongfa  in  sereril  caaea  it  has  been  freely  admitted 
as  ft  rule  of  necessity,  yet  has  Bomedmes  been  questioDed.^  In 
direoting  an  aeeoumt,  also,  the  court  vOl  sometimea  direct  it  to  be 
taken  with  the  admission  of  certain  docoments  or  testimonies,  not 
having  the  character  of  legal  evidence.  In  cases  of  this  sort,  a 
distinction  is  made,  apon  the  following  principle  laid  down  by 
Lord  Eldon :  If  parties  have  been  permitted,  for  a  long  coarse  of 
years,  to  deal  with  property  as  their  own ;  considering  themselves 
under  no  obligation  to  keep  acconnts  as  though  there  was  any 
adverse  interest,  and  having  no  reason  to  believe  that  the  property 
belongs  to  another,  —  though  it  would  not  follow  that,  being  un- 
able to  give  an  accurate  account,  they  should  keep  the  property, 
yet  the  account,  in  such  cases,  would  be  directed,  not  according  to 
the  strict  course,  but  in  such  a  manner  as,  under  all  the  circum- 
stances, would  be  fit.  But,  where  both  parties  knew  that  the 
property  was  the  subject  of  adverse  claim,  and  those  who  desired 
to  have  the  rules  of  evidence  relaxed  Iiad  undertaken  that  there 
diould  be  no  occasion  for  deviating  from  the  strict  rule,  but  that 
there  should  be  clear  accounts,  and  that  the  other  party  should 
have  his  property  without  hazard  of  loss  from  the  want  or  the 
complication  of  accounts,  the  case  is  then  widely  different ;  and  a 
previous  direction  to  the  master  to  receive  testimony  not  having 
the  character  of  legal  evidence  would  introduce  a  most  dangerous 
principle.' 

§  &45.  Bvldencw  aiippl«maatu7.  A  more  frequent  occasion  for 
a  special  order  for  the  admission  of  evidence  out  of  course  arises 
when  such  evidence  ic  necessary  to  supply  d^ecU  or  omtisions  in 
the  proofs  already  taken,  and  discovered  before  tiu  final  hearing. 
These  are  either  discovered  and  become  material  in  consequence  of 
something  unexpectedly  occurring  in  the  course  of  the  proceed- 
ings ;  ^  or  they  happened  by  accident,  or  from  inadvertence.  In 
the  former  case,  relief  is  usually  given  by  leave  to  file  a  supple- 
mental bill,  or  a  bin  of  review,  or  a  supplemental  answer,  and  to 

>  Children!  i>.  Saibj,  1  Vem.  107.     Sae  aiUe,  vol.  i.  {  3iS,  aad  caws  there  dted. 

»  LnpMn  V.  While,  IB  Vea.  4*3. 

*  Where  an  old  paper-writui);,  material  in  the  caiue,  waa  diacoTered  after  public*- 
tion,  and  trns  not  prDvable.  viva  voet,  as  an  eihibit.  leare  was  f^nted  to  pruve  it  Upon 
uterrotflitDriei  and  a  coinmisakiii.  Clarku  v.  irDtaagt,  1  Auatr.  )7S.  So,  whem  two 
witiiawes  vere  relied  upon  to  pnrre  haiidwriting,  but,  on  eiainiiiation,  both  declared 
their  dubelief  of  it,  the  part;  waa  permitted  to  examine  other  witnessea  to  that  poin^ 
dnce  the  preriotis  exfuninHtiail  fomiahed  do  reason  wfa;  this  ihould  not  be  done. 
Greenwood  K  Panous,  2  Sim.  229. 
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adduce  evidence  in  its  support.  But  the  course  of  the  coort,  as  we 
have  already  had  occasion  to  observe,  requires  that,  as  far  as  prao- 
ticable,  the  examination  of  every  witness  should  be  taken  at  one 
sitting:,  and  without  interruption ;  and  that  after  the  witness  has 
signed  his  deposition,  and  "  turned  his  back  upon  the  examiner," 
no  opportunity  should  be  given  for  tampering  with  him,  and  in- 
ducing him  to  retract,  coutradict,  or  explain  away,  in  a  second  ei- 
amination,  what  he  has  already  stated  in  the  first.  This  rule, 
however,  is  not  universally  imperative ;  for  it  seems  that  leave  to 
re-examine  a  witness,  even  before  publication,  will  be  granted, 
whenever  the  grounds  of  tlie  motion  for  that  purpose  are  such  as 
would  support  an  application  for  a  bill  of  review ;  or,  more  genera 
ally  speaking,  that  an  exception  to  the  rule  will  be  admitted,  when- 
ever the  special  circumstances  render  it  necesBary,  for  the  purposes 
of  justice,  to  make  one.'  But,  generally,  a  special  order  for  the 
re-examination  of  a  witness,  for  the  purpose  of  supplying  a  defect 
in  his  former  examination,  will  not  be  made  until  publication  has 
passed  in  the  cause ;  for  the  propriety  of  granting  the  application 
cannot  readily  be  seen,  withont  inspecting  the  depositions  already 
taken.'  Yet  in  special  cases,  where  a  clear  mistake  was  capable 
of  specific  correction  fay  reference  to  documents  and  other  writii^, 
this  has  been  permitted  before  publication ;  the  re-examination 
being  restricted  to  that  alone."  The  order  for  the  reexamination 
of  a  witness  is  always  founded  upon  one  or  the  other  of  the 
grounds  before  mentioned,  namely,  accident  or  surprise ;  and  the 
rule  is  the  same  whether  he  is  to  be  re-examined  before  the  hear- 
ing, or  upon  a  reference  to  the  master,  the  reasons  in  both  cases 
beii^  the  same.* 

§  S46.  Re-weamlnBtloiL  Where  depodtiont  have  heen  tupprened 
on  account  of  some  accidental  irregularity,  either  in  the  conduct 
of  the  cause,  or  in  the  examination  of  the  witnesses,  the  court,  in 
its  discretion,  will  permit  a  re-examination  of  the  witnesses,  upon 
the  original  interrogatories,  if  Uiey  were  proper,  or  upon  fresh 

'  2  Dan.  Ch.  Pr.  1160,  6th  Am.  ed.  toL  L  858 ;  CockefeU  ».  Owlmeley,  8  Sim. 
313,  31G  ;  Rowley  r.  Adsms,  1  Mj.  A  K.  643,  SU>,  per  Sir  J.  Lracb,  M.  R.  And  Kf 
Uallock  V.  Smith,  4  John».  Ch.  660  ;  Beach  v.  Fnlton  Bank,  S  W«nd.  S73,  580 ;  Ha- 
merely  v.  Lambert,  2  John*.  Ch.  132  ;  Gray  v.  Hurray,  4  Johna.  Ch.  412. 

<  2  Dan,  Ch.  Pr.  UfS,  fith  Am.  ed.  vol.  i.  653.  See  also  Laid  AbeTKavenny  e. 
PowbH,  1  Mer.  130,  131,  per  Ld.  Eldon  :  Slnnney  ».  WalmleT,  1  My.  k  C,  381,  per 
Ld.  Cottenham. 

•  Kirk  V.  Kirk.  13  Vea.  280 1  a.  a  Id.  385,  pei  Ld.  Enkine. 

*  Supra,  3  8311. 
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ones,  if  they  were  not.^  So,  where  the  wiffwn  ha»  made  a  mU- 
take  iu  his  testimony,'  or  has  omitted  to  ansver  some  parts  of  the 
iiiteiTOgatones,^  or,  the  examiner  ha»  omitted  to  take  down  or  has 
erroneotisly  taken  down  some  part  of  his  answer ;  *  and,  in  other 
hke  cases,  where  the  defect  of  evidence  hais  resolted  from  accident 
or  inadvertence,  leave  to  supply  the  defect  and  correct  the  error, 
by  a  re-examination  of  the  witness,  will  be  granted ;  the  re- 
examination beiug  restricted  to  the  supply  of  the  defect,  or  the 
correction  of  the  error,  without  retaking  any  other  parts  of  the  tes- 
timony, unleBs  the  entire  original  deposition  has  been  suppressed.' 

>  2  Dan.  Ch.  Pr.  1H7,  1H8,  JISO,  6th  Am.  ed.  rol.  i.  862;  Wood  tr.  Mann, 
2  Smnn.  316,  32S.  And  see  Carre  o.  Bow; er,  3  Swanit  S57  ;  Ueale;  «.  Jagger,  8 
Sim.  494. 

'  Bjme  V.  Frere,  1  Uoll.  866  ;  Tomer  v.  Ttdawnj,  9  Sim.  4C3. 

*  Potta  r.  CuitiB,  1  Younge,  SIS. 

*  Biid^  V.  Bridge,  S  Sim.  SG2  ;  Kingston  Trustees  v.  Tappeu,  1  Johns.  Ch.  868. 
It  the  omiffiion  was  tbroogh  the  culpable  n^liffence  or  inattention  of  the  ptuiy  or  hia 
counsel,  a.  re-euiminatioD  will  be  ronised.  HeueT  v.  Jaggttr,  tttpra;  Aabee  v.  Shipley, 
G  Uadd.  467  ;  Ingram  r.  Mitchell,  S  Vea.  296. 

»  See  Hood  u.  Fimm,  i  Sim.  101.  '•  There  is,"  sud  the  Vice- Chancellor  of  Eng- 
land, "an  Bbondnura  of  ca>ies  to  show  that,  unilbimly,  from  the  eu-liest  times,  courts 
of  equity  hftre  relieved  against  mete  errora  of  examiners,  commisaiotiera,  witnesses, 
solicitors,  and  counsel,  and,  when  there  has  been  an  accidental  defect  in  evidence, 
hjivt,  before  the  hearing,  at  the  hearing,  and  at  the  rehearing  of  a  cause,  allowed  the 
defect  to  be  supplied.  In  Bloxton  v.  Drewit  {Prec.  in  Chan.  6i},  an  order  was  msde 
to  prove  a  deed  viva  voce.  Jt  turned  out  that  the  attesticg  witnesses  were  dfad,  and 
leave  was  given,  at  the  hearing,  to  prove  the  deed.  In  Spence  v.  Allen  (Id.  493),  after 
depoeitinua  had  been  suppressed  mcause  they  were  leading,  which  was  the  error  of 
cooBsel,  leave  was  given  to  file  new  intemigatories  ;  and  a  gimilar  leave  was  given  in 
the  case  of  Lord  Arundel  v.  l>iH  (Amb.  G8fi).  In  the  case  of  Giiells  e.  Gansell  (S  P. 
Wms.  S4fl),  a  deposition  has  been  tahen  erroneously,  b;  the  examiner,  or  through  mis- 
take of  the  wjtness,  and  leave  was  aiven  to  correct  Uie  mistake.  And  in  two  iuatances, 
in  the  case  of  Kirk  v.  Kirk  (IS  Vea.  S80-286],  where  witnesses  had  made  mistake^ 
the  mistake  was  corrected  ;  in  one  instance,  on  the  application  of  the  defendant ;  in 
th«  other,  on  the  application  of  the  witness.  In  Shaw  v.  Linilsey  {IB  Ves.  380),  and 
in  Ferry  v.  Fisher  [Id.  382),  there  cited,  the  coort  relieved  a£;ainat  the  error  of  com- 
missioners in  taking  depositions  ;  and,  though  it  suppressed  Uie  erroneous  depostdons, 
directed  tbe  witnesses  to  be  examined  over  again.  In  Lord  CholmondeUj  v.  Lord 
Clinton  (2  Mer.  81),  where  the  intention  wsa  to  examine  witnesses  properly,  and,  by 
mistake  of  the  solicitor,  an  error  happened,  the  court  relieved  ;  and  Lord  £ldon  said 
he  was  clear  the  court  had  an  undoubted  riffht  to  rectify  a  mere  slip  in  ita  proceedings. 
Lord  Eldon  indeed  saja,  in  Willan  e.  WiSan  (IB  Ves.  S90),  'after  puhlication,  pre- 
viom  to  a  decree,  you  cannot  examine  witnesses  further,  without  great  difficulty,  and 
the  examination  is  genenJty  confined  to  some  particular  facts.'  But  this  shows  Lord 
iUdon's  opinion  that  leave  might  he  given  in  a  proper  case.  In  Waltis  v.  Hodgson 
(2  Atk.  G6 ;  I  Buss.  S27,  n. ),  Lord  Hardwicke,  after  he  bad  gone  through  the  hearing 
of  a  cause,  postponed  it,  and  gave  leave  to  exhibit  interrogatories  to  prove  the  sanity 
of  the  testator.  It  appeora,  from  the  report  (2  Atk.  56),  that  he  thought  it  a  mere  mat- 
ter of  form.  In  Bank  v.  Fsrquharson  (Amb.  146  ;  a.  c.  1  Dick.  167),  I^ord  Hardwicke, 
before  the  hearing  of  a  cause,  adjourned  it,  in  order  that  a  deed  might  be  proved,  which 
conld  not  be  proved  merely  as  an  exhibit,  In  Sandford  v.  Paul  (3  Bro.  Ch.  C.  370), 
Lord  Thurlow,  on  motion  before  the  hearing,  where  a  mistake  had  happened,  allowed 
a  witness,  who  had  been  examined,  to  be  re-examined.  In  the  Attorney- General  «. 
Tbnmali  (2  Coi,  Ch.  C.  2),  on  motion  at  the  hearing,  leave  was  given  to  enter  into  fur- 
tiier  evidence,  so  as  to  let  in  the  copy  of  a  will.  In  Walker  n.  37monds(I  Mer.  37,  n.), 
iMve  was  given,  on  a  rehearing,  to  read  exhibits  not  proved  at  ue  hearing.     In  Cox  v. 


ovGoo<^lc 


860  UW  01  BVIDENrai  IN  XQUm  [PABT  TI. 

The  ordinary  method  of  abowing  to  the  oourt  the  fact  aud  eu- 
cuinstancea  ai  the  mistake  is  by  the  affidavit  of  the  witness  :  bat 
this  may  also  appear  from  the  certificate  of  the  commiBsiouer  or 
magistrate,  or  upon  the  face  of  the  depositioo,  or  otherwise; 
for  the  court,  when  once  it  has  knowledge  of  the  fact,  wUI  act 
upon  it,  in  whatsoever  manner  that  knowledge  may  have  been 
obtained.' 

§  347.  AmeDdmfliit  of  dcposiuoa.  Sometimes,  in  cases  of  a  clear 
mistake  involving  only  a  verbal  alteration,  the  coort,  instead  of 
ordering  a  re-examination  of  the  witueaa,  will  ptrmit  the  depth 
aition  to  be  amended  in  open  court.  This  has  been  done  by 
the  alteration  of  a  date,  stated  by  the  witness  by  mistake  ; '  by  the 
correction  of  a  mistake  of  the  examiner,'  especially  where  the 
witness  was  aged  and  very  deaf ;  *  where  the  name  of  the  party 
defendant  was  mistaken  in  the  intem^i;atones ; '  and  in  other 
like  cases ;  the  mistake  being  first  clearly  shown  and  proved  to 
the  entire  Batisfaction  of  the  court.' 

§  848.  Imp«aohiii0ut  of  wltnauea.  Another  case,  in  which  evi- 
dence will  l>e  allowed  to  be  taken  out  of  tiie  ordinary  course,  and 
upon  special  order,  is,  ta  impeach  t?u  ertdit  (if  witnetiet  who  have 
already  been  examined.  To  obtain  an  order  for  this  purpose,  it 
is  necessary  that  "  articles  "  first  be  filed,  char^g  the  bad  char- 
acter of  the  witness  in  point  of  veracity  whose  credit  it  is 
intended  to  impeach,  and  stating  the  general  natore  of  any  dis- 

AUiughun  (Jbc.  S37),  upon  petition,  altar  tha  hearing  let*a  wai  giraa  to  sater  mto 

new  evidence  an  to  the  loss  of  s  deed,  so  aa  to  let  in  endance  of  a  copy.  In  Uoona  n. 
e.  De  Bemslea  (I  Ru9s.  307)i  tmd  Abrams  D.  Wiosliap  (1  Buae.  t2S\,  upon  applicatun 
in  the  course  of  the  hearing,  leave  was  given  to  enter  into  furthar  eTiileBoe  la  to  tha 
desth  of  a  peraon,  and  the  sanity  of  a  testator  ;  and  in  WilUuna  v.  Goodchild  ( i  Roa^ 
PI),  Lord  Eldon  oxpffnased  an  opinion  that,  on  a  rehearing  apon  special  appjicatioa, 
new  evidence  might  be  reqeireO.  In  Williamson  v.  Huttou  (9  Priaa,  187),  the  Court 
of  Exchequer  permitted  a  rehearing  on  the  ground  of  nevr  evidence  discovered  since  tlM 
healing,  and  gave  leave,  not  merelj  to  nrave  exhibits  viva  vaa,  but  to  exhibit  iDterri^;a> 
toriea  to  prove  them.  In  Colejr  a.  CaLej  (3  You.  ±  Jerr.  It),  tha  Chief  Botod,  tvben 
the  cause  was  sat  down  for  heanng,  gave  leave,  on  motion,  to  ezamins  two  further  wit- 
nessBB  to  a  will,  when  one  onlj  had  been  examined  ;  and  though  in  Wyld  v.  Ward  11 
You,  &  Jerr.  SSI),  he  would  not  allow  proof  of  the  I^m  at  Uie  rAeariiiA  ualeai  it 
coatd  be  proved  as  an  exhitnt,  his  Teaaan  aeama  to  have  bean,  that  be  thoa^t  tlia 
omission  t«  prove  it  at  the  hearing  aroae  from  mere  uaglnct ;  not  lecidenU  bat  Uiuiw> 
ble  neglect.''    i  Sim.  110-113. 

t  Shaw  V.  Lindsay,  Ifi  Vaa.  Ul.  pel  Loid  Eldon.  And  »  Kirk  v.  Kirk,  IS  Tm. 
285. 

»  Bowley  v.  Ridley,  1  Cox,  Ch.  C  281  ;  s.  Q.  8  Dick.  «?. 

■  GrieLls  V.  Qansell.  2  P.  Wroa.  SIS.  And  aee  Ingnm  n.  liitEhell,  fi  Tea.  397  i 
Pmderil  u.  Penderil,  W.  Kel.  26. 

*  Denton  v.  Jackson,  I  Johns.  Ch.  62a  *  Cnno  •,  Bowyw,  3  SwansL  U7. 

*  Rowley  V.  Ridley,  mpn  t  Daflina  v.  Btaniford,  1  Dick.  US.  Anl  sea  Gannj  ia 
Dalton,  2  HoU.  88S. 
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paragin^  faets  wltkih  it  Is  intended  to  prova.^  The  object  for 
which  the  artieUs  ar«  reqnirad  is,  to  give  notioe  to  the  adverse 
party  vhoee  witnessea  ara  to  be  ebjeeted  ta>  that  he  maj  he 
prepared  to  meet  the  objection.  And,  as  it  is  a  rule  of  chancery 
practice  that  witnesses  are  not  to  be  examined  to  any  matters 
not  put  in  issue  by  Hie  pleadings,  and  aa  the  character  of  a  wit- 
nese  cannot  in  that  manner  be  put  in  issue,  it  is  obvious  that  any 
examination  as  to  the  character  of  a  witness  would  be  imper- 
tinent to  the  isaue,  and  thereforo  must  be  suppressed,  unless  it 
were  previously  allowed  upon  motion  and  a  special  order.' 
The  order  usually  directa  that  the  party  be  at  liberty  to  exam- 
ine witnesses  as  to  credit,  and  as  to  such  particular  facts  only  as 
are  not  material  to  what  is  in  isaue  in  the  cause ;  and  under  it 
the  party  may  examine  witnessea  as  to  the  general  reputatioa  of 
the  witness  who  ia  impeached,  and  may  also  contradict  him  as  to 
particular  facts,  not  material  to  the  issue,  and  may  prove  previ- 
oos  declarations  of  the  witness,  contrary  to  what  he  afterwards 
testified  on  his  examinatioa.^    No  inteirogatory  ia  permitted  as 

1  Ses  1  Dan.  Ch.  Pr.  IISS,  Iltt ;  Sfh  Am.  ai  roL  i  H7,  KS,  Ibr  tbe  tona  ci 
the  article     See  aUo  1  EoffoL  Ch.  Pr.  M9. 

'  Mill  v.  Uill,  12  Vea.  106. 

■  2  Dan.  Cb.  Pr.  1160,  llSl  ;  Gth  Am.  ed.  tdI.  i.  960,  S61 ;  Tanghan  ir.  WomU, 
2  Siranat.  395,  and  cases  cited  arg.  by  Sir  Samuel  Somillj.  Tbe  doctrine  on  tbi«  sub- 
ject  was  reviewed  by  ChancBllor  Kent,  in  Tronp  o.  ahemood,  8  Johnn.  Ch.  662-666  j 
and  was  recognized  and  briefly  expounded  by  Hr.  Justice  Story,  in  'Wood  r,  Mann, 
2  Sumn.  321 ;  snd  at^rwards  more  particularly  in  Gaas  v.  Stinson,  Id.  605.  "The 
geDetSil  coune  of  practice,"  he  observve,  "is  that,  after  pnblicatioii  has  passed  of  the 
depcaitions  (though  it  may  be  before),  if  either  party  would  object  to  the  competency 
or  credibility  of  the  witnesses,  whose  depositions  ere  introdaced  on  tbe  other  side,  he 
must  make  a  special  nptilication  by  petition  to  the  court,  for  liberty  to  exhibit  articleH, 
stating  the  fact«  and  omectiona  to  the  vitnessea,  and  praying  leave  to  examine  other 
witnesses,  to  establish  tbe  truth  of  tbe  oilegations  in  the  articles  by  suitable  proofs. 
Without  such  special  order,  no  such  examination  can  Iske  place  ;  and  this  has  been  the 
settled  rule  over  since  Lord  Bacon  promulgated  it  in  his  Ordinances.  (Ord.  72. )  Upon 
SQch  a  petition  to  file  articles,  leave  is  ordinarily  granted  by  the  court,  as  of  course, 
unless  there  are  special  eircumstancas  to  prevent  it.  There  is  ■  difference,  however, 
between  objections  taken  to  the  competency  and  those  taken  to  the  credibility  of  wit- 
nesses. Where  the  objection  la  to  competeacy,  the  court  will  not  grant  the  application 
after  publication  of  the  testiinony,  if  the  incompetency  of  tbe  witness  was  known  before 
the  commission  to  take  his  deposition  was  issued  ;  for  an  interrogatory  might  then 
have  been  put  to  him,  directly  on  the  point  But,  if  the  objection  was  not  then  known, 
the  court  will  grant  the  application.  This  was  the  doctnne  aaserted  b;  Lord  Hard* 
wicke,  in  Callaghan  v.  Rochfort  iS  Atk.  6i3),  and  it  has  been  constantly  adhered  to 
erer  since.  The  proper  mode,  indeed,  of  making  the  application,  in  such  case,  seems 
to  have  been  thought  by  tbe  same  gr^  judge  to  be,  not  by  exhibiting  articles,  but  by 
motion  for  leave  to  examine  the  matter,  npon  the  foundation  of  ignorance  at  the  timo 
of  the  examination.  But,  upon  principle,  there  does  not  seem  to  be  any  objection  to 
either  course  ;  though  the  exhibition  of  articles  would  seem  to  be  more  formal,  and, 
perhapa,  after  all,  more  convenient  and  certain  in  its  results.  But  where  the  objection 
u  to  credibility,  articles  will  ordinarily  be  allowed  to  be  filed  by  the  court  upon  peti- 
tion, without  affidavit,  after  publication.    The  reaaon  for  the  difference  is  said  by  Lord 
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to  aay  fact  already  in  issue  in  the  cause ;  and  in  regard  to  the 
character  of  the  witness,  the  only  inquiry  is  as  to  his  general 
reputation  for  tmth  and  veracity,  as  has  been  stated  in  a  pre- 
ceding volume.^ 

Httrdwicke,  in  CalUghan  v.  Bochfort  (3  Atk.  diR),  to  be,  becanM  tbe  mitten  uam- 
ined  to  in  such  cases  are  not  material  to  the  merits  of  the  cause,  but  Duly  relatiTe  to 
the  character  of  the  witnesaea.  And,  indeed,  until  after  publication  has  passed,  it 
cannot  be  knon-n  what  mattera  the  witncssea  hare  lestiliui  to  ;  and,  tlierefore,  whe^er 
Uiere  voa  any  neceesity  of  examining  any  ivitnesses  to  their  crvdit-  This  lattAT  ia  the 
■tron^r  giouQit  ;  and  it  ia  couGrmMi  by  what  fell  from  the  court  in  Pnrcell  v.  Hc- 
Namara  (S  Ves.  324).  When  the  eiunination  is  allowed  h>  credibilitv  auly,  the  inter- 
roKStorieH  areconfmed  to  general  interrogatoriea  as  to  credit,  or  to  suuli  particnlar  facts 
only  as  are  not  material  to  what  is  already  in  jasue  in  the  cauite.  The  ijualification  in 
the  latter  case  (wLjch  case  seems  allowed  only  to  impugn  the  witnexa'a  stAlements  aa  to 
collateral  facts)  ia  to  prevent  the  party,  nnder  color  of  on  examination,  to  credit,  from 
Tirocuring  testimony  to  overcome  the  testimony  already  taken  in  the  cause,  and  pub- 
lished, in  violation  of  the  fundamental  principle  of  the  court,  which  does  not  allow 
any  new  evidence  of  the  facta  in  issue  after  pnblieatiou.  The  rule  and  the  reaaoni  of 
it  are  fully  expounded  in  Purcel  v.  McNamara  (8  Ves.  321,  S26) ;  Wood  b.  BarameT- 
ton  (9  Vea.  145) ;  Carlos  e.  Brok  (10  Ves.  40,  fiO)  ;  and  White  v.  Fuasell  (1  V.  t 
B.  151).  It  was  recognized  and  enforced  by  Mr.  Chancellor  Kent,  iii  Troop  v. 
Sherwood  {3  Johns.  Ch.  SS8,  E62-6S5).  When  the  examiuation  is  to  general  credit 
the  coune  in  EngUod  ia  to  ask  the  question  of  the  witneaaes,  whether  they  would 
beliere  the  party  sought  to  be  discredited  upon  hia  oath.  With  oa,  the  more  nsnal 
eoojae  is  to  discredit  the  party  by  on  inquiry  what  hia  general  reputation  for  tmth  ia ; 
whether  it  is  good,  or  wbetber  it  is  bed.  2  Sumn.  008-610.  And  see  Piggott  v. 
Croxhall.  1  Sim.  k  Stu.  467.  This  course,  in  its  strictnen,  ia  conceived  to  apply  only 
s  whose  practice  ia  similar  to  that  formerly  in  use  in  the  Hi^  Coort  oT 
—ngland. 
An&  see  ante,  voL  i.  J  461,  and  cases  there  cited. 
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CHAPTER  m. 

OF  THE  -EZCLCSIOH  OF  EVIDENCE, 

§  349.  1.  Sappr«Mion  of  depoaitions  befora  tha  liauiiig.  In  the 
course  of  proceedings  in  the  courts  of  common  law,  objections  to 
the  competency  of  testimony  can  be  made  only  at  the  trial,  when 
the  testimony  is  offered ;  there  being  no  existing  rule  by  which  the 
questions  of  its  admissibility  can  be  heard  by  the  court  at  an 
earlier  stage  of  the  cause.  But,  in  chancery,  the  objection  may 
be  heard  and  the  point  settled,  either  at  or  before  the  hearing  of 
the  cause,  (a)  Ordinarily,  the  time  to  apply  for  the  suppression 
of  depositions  is  after  publication  has  passed ;  for,  until  that  time,  it 
is  Beldom  that  it  can  be  known  whether  any  cause  for  th.eir  sup- 
pression exists.  But  it  is  not  necessary  to  wait  until  publication  ; 
for  if  the  ground  of  objectioa  ia  previously  apparent,  in  any  man- 
ner whatever,  tlie  court,-on  motion  and  proof  of  the  fact,  will 
make  an  order  for  suppressing  the  testimony.  (&)  Thus,  where 
it  was  shown,  before  publication,  that  the  deposition  of  the  wit- 
ness, who  was  also  the  agent  of  the  party  producing  him,  was 
brought,  already  written,  to  the  commissioners,  and  taken  by 
them  in  that  form,  it  was  suppressed.^  So,  where  the  deposition 
was  prepared  beforehand  by  the  attorney  of  the  party,  it  was  snp- 
pressed  before  publication." 

§  850.  Oronnda  of  snppreMion.  The  usual  grounds  on  which 
depositions  are  suppressed  are,  either  that  the  interrogatoriet  are 
Uadinff;  or  that  the  interrogatories  and  the  answers  to  them  are 


<o)  "  A  iDotiiHi  to  inpprem  testimony  tice  "  (English),  "  the  emniastiaD  is  con- 
it,  nnder  ordinary  circamstsncea,  addresBad  dncted  by  the  examiner,  isd  nmny  of  the 
rbolly  to  the  diBcretioD  of  the  Chancellor,  ohjectians  formerly  applicable  to  evidence 
and  is  one  of  thoM  incidental  ^ueationR  in  ara  abolished,  it  can  scarcely  happen  that 
practice,  whidi  must  rast  mainly  in  dia-  oases  for  the  BUppreGsiDn  of  depositiona 
cretion."     Partridge  «.   Stocket,   SS   Tt.  will  occur  hereafter.."    2  Dan.  Ch.  Pi. 

110.  °'  '-  -■  "■' 

(t)  "  Aa,  ftccordiug  to  the  pi 
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$oandalous  and  impertineTU;  or  that  the  witneas  was  ineompetent ; 
or  that  some  irregvlarity  has  occurred  in  relatioD  to  tiie  deposi- 
tions. When  the  objection  is  for  either  of  the  two  former  causes, 
it  is  referred  to  a  master  to  a&certaid  and  report  the  fact,  and  the 
question  is  presented  to  the  court  upon  exceptions  to  his  report.' 
If  the  exceptions  are  sustained,  the  deposition  vill  be  suppressed ; 
totally,  if  the  objection  goes  to  the  whole,  otherwise  only  as  to 
the  objectionable  part.  Thus,  if  one  interrogatory  alone  is  re- 
ported as  leading,  the  deposition  as  to  that  interrogatory  only 
will  be  suppressed  ;  and  if  part  only  of  the  interrogatory  be  lead- 
ing, then  that  part,  and  so  much  of  the  answer  as  is  responsive 
to  it,  will  he  suppressed.'  And  where  depasitious  are  suppressed 
because  the  interrogatories  are  leading,  it  is  not  usual  to  grant 
leare  to  re-examine  the  witnesses ;  though  it  will  sometimes  be 
permitted  under  special  circumstances ;  as,  for  example,  where 
the  interrogatories  were  improperly  framed  through  iuadyert«Qce, 
and  with  no  improper  design.'  But  no  reference  is  ordinarily 
made  for  impertinence  alone,  not  conpled  with  scandal;*  unless  it 
be  on  Special  application  at  the  hearing  of  the  cause ;'  or  where 
the  impertinence  consiste  in.  the  examination  of  witnesses,  to  dis- 
credit other  witnesses,  without  a  special  order  for  that  purpose ; 
in  which  latter  case  there  may  be  a  reference  either  before  or  after 
publication."  And  where  exceptions  are  taken  after  publication 
and  before  the  hearing,  for  the  incompetency  of  a  witness,  a  special 
application  is  made  to  the  court  for  leave  to  exhibit  articles,  atat- 
ing  the  facts,  and  praying  leave  to  examine  other  witnesses  to 
establish  the  truth  of  them ;,  and,  if  the  facts  were  not  known 
until  after  publication,  the  application  will  be  granted.^  The 
aiiitea  which  render  a  witness  incompetent  have  been  considered 
in  a  preceding  voliune.* 

1  9Du.  CLPr.  U41.UIS;SaARi.«LTaLLMl,  S5%aiiiiiu>tet. 
»  Id.  1H3.  •  Ibid.  ;  Lord  Arandel  o.  Pitt,  Ambl.  585. 

•  Whiter.  Fiusell,  19  Ve>,  118,  And  see  Cooka  e.  Worthington,  2Atk.  285,  238: 
PjDCent  V.  Pyncont.  8  Atk.  657  ;  2  Dan.  Ch.  Pr.  1049,  1144  ;  fith  Am.  ad.  toI.  i. 
895.  951. 

•  2  DaiL  Ch.  Pr,  114*  j  Oemond  tr.  Tindall,  Jac  827. 

•  Hilln.  Mill,  12  768.  407. 

•  CalUghin  R  Roohfort,  >  Atk,  148  ;  Omi  c,  Btbuoa,  I  Boidii.  OOS.  Otjectioni  to 
tiM  competener  of  a  witneM,  ^  knomt,  mod  not  mula  >t  tka  time  of  taking  a  iepem- 
tion  nnder  the  net  oT  CongnM,  will  ba  deacDad  to  hava  ban  waired.  Tlnitsd  St*tw  «. 
Hair  Pencila,  1  Palna,  400.  So,  trhon  a  witncM,  jhiMmt  to  bs  ineompetent,  «aa  oni^ 
•zamiDed,  thia  it  a  indvor  of  tlie  objectian,  en  the  part  of  ths  larty  hj  whom  ba  wn 
ooaa-eraDuned.  CharitaUa  Carp.  w.  SnttOD,  2  Atk.  408  i  Corp.  </  Sntton  v.  Wilaeak 
1  Vem,  264. 

•  See  antt,  tdL  L  part  8,  C  2,  »  820-4801. 
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§  S51.  bMcolatitlM  ta  teUnf .  In  regard  to  irrtgiUaritiet  in 
the  manner  of  taking  depoaittons,  when  it  is  recollected  that  the 
mode  in  which  they  are  to  he  taken  is  distinctly  prescrihed  either 
in  statutes  or  in  rulea  of  court,  or  in  both,  it  is  evident  that  any 
departure  from  the  rules  so  prescribed  must  vitiate  Uie  entire  pro- 
ceedii^;  and  accordingly,  in  such  cases,  the  depositloii  will  be 
suppressed.^  The  irregolarities,  when  not  apparent  upon  the  face 
of  the  proceedings,  should  be  shown  to  the  court  by  afiSdaiit. 
But  there  are  other  irregolarities,  occasioned  by  a  departure  from 
rulea  not  expressed  in  formal  orders,  but  long  recognized  in  chaur 
eery  practice,  for  which  also  depositions  will  be  liable  to  be  sup- 
presiied.  Thus,  it  is  a  cause  of  si^preesion,  if  the  general  int«rro- 
gatory  be  not  answered ;' (a)  if  the  deposition  be  taken  before 
persons,  some  of  whom  are  not  named  in  the  commisBion ;  ^  if  a 
joint  commission  be  not  executed  by  all  the  conmiissioners ;  *  if 
the  cross-interrogatories  be  not  put;'  if  all  proper  interrogato- 

>  Se«  ante,  vol.  i.  gg  820-824,  for  the  nuomer  in  which  depodtiont,  in  getirTBl,  m 
to  be  taken.  The  peculiarities  of  local  practice  in  the  State  coorts  are  foreign  from  tbt 
detigu  of  this  vork, 

■  Richudsoc  n.  Oolden,  S  Wash.  C.  C.  lOB  ;  Dodge  v.  IbtbcI,  i  Wuh.  C.  C  828. 

*  WilKnga  ti.  C-onseqna,  1  FeC  C.  C.  SOI  ;  Baoert  e.  Da;,  S  Wash.  C.  C.  2i8.     °- 

ere  it  appeared  tlmt  the  evidence  had  been  tak(~  ' n— >_  ._  .i . _-._ 

1  Che  elTect  uf  some  of  the  depaeitiona  hod  been 

other  side.     Lennox  «.  HiumingB,  2  Y.  &  J .  488. 
<  Acmstrong  v.  Brown,  1  Wash.  C.  C.  48. 

•  Gilpins  F.  CoDHeqna,  B  Wash.  C.  C.  184  ;  Bell «.  Davidson,  Id,  828.  And  tee  Davii 
e.  Allen,  14  Pick.  SIS  ;  Biiilis  «.  Cochran,  2  Johna,  417.  But  aee,  for  a  qnaU&cation  of 
this  role,  aii'f,  vol.  L  S  (164.  The  refusal  of  the  witness  to  be  crosa-ezamioed  is  no 
eaose  for  snppnaaing  the  depoaitiou  ;  but  is  punishable  as  a  contempt.  CourteDsy  v. 
Hoakins,  2  Kuss.  253.  The  effect  of  the  want  of  a  cn«s-eiamiiiatioQ,  upon  the  admis- 
ribilit;  of  tlie  depositioD,  was  full;  coneideroi  by  Story,  J.,  in  Qaei  v.  Stiiieon,  S  3am> 
ner,  S3.  That  case  being  before  ■  master,  sud  the  plaintiffs  being  desirous  of  tha 
testimony  of  a  witness  who  was  dangerously  111,  a  conimiauioneT  was  agreeil  on  by  the 
parti<4  to  take  his  answers  to  intemigiilories  ;  and  they  were  accoraiiigly  taken  to 
the  interrogatorieH  filed  by  the  plaintiff  no  objection  being  made  to  the  commission ei^a 
proceeding  immediately,  upon  those  interrogatories  alone,  until  others  cnald  be  Hied, 
saving  tu  the  defendant  all  other  benefit  of  exception.  The  witness  lived  several 
months  nftrruards,  during  which  the  inrnmissloner  proceeded  with  the  cxenjlnstioD 
IVoni  time  to  time,  as  the  witness  was  able  to  bear  it ;  bnt  before  the  filing  of  any  iirost- 
interro^torlea,  and  after  answering,  on  oath,  all  the  direct  Intemigatories,  the  nitnesa 
died.  The  defendant  nUected  to  the  admission  of  the  deposition,  for  the  want  of  a 
erDn-eiaminatioQ  ;  bat  the  master  admitted,  it ;  and  for  this  cause,  among  others,  hi* 
rsport  was  excepted  to.  The  learned  judge,  on  this  point,  dellvercil  his  ojiinlon  as 
fullows  :  "The  general  rule  at  law  Beems  to  be,  that  no  evidence  shall  be  admitted, 
but  what  is  or  might  be  nnder  the  eiaminatiOD  of  both  parties.  So  the  doctrine  wss 
laid  down  by  Lord  EUaDboroagb,  in  Caienove  t,  Tanghao  (1  Moule  &  Selw.  4,  fl),  and 

(o)  So  depoiitiona  taken  after  an  appeal  In  ehancsry  la  to  move  to  suppress  them, 

horn  the  lower  eoort  will  be  ssppreued.  bat  not  to  oxclnde  tbem  for  urelerancy, 

Perkinao.  Tsatarmsnt,  8  Q.  Gr.  (Iowa)  207-  or  on  accoont  of  the  matter  deposed  to. 

Where  a  detect  or  omliMon  is  amarant  on  Vaoglne  «.  Taylor,  18  Ark.  U. 
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lies  on  either  side  do  not  appear  to  have  been  substanti^ly  an- 

his  Lordahip  on  that  occaiion  added ;  '  And  it  U  agreesbis  to  common  aenae,  that  what 
ia  iiuperTecC,  and,  if  I  may  so  aay,  but  hair  aD  examination,  shall  not  be  used  in  the 
same  waj  aa  i(  it  were  complete.'  The  same  principle  aeems  reconiized  in  Atturoey- 
QtjDcral  v.  Davison  (I  McClel.  ft  Younm,  ISO).  Bat  neither  of  tneae  caars  caUcd  for 
an  explicit  declaratioii  aa  to  irhat  would  be  the  effect  ot  a  tegular,  dii«i:t  riBDiiuaticHi, 

where  the  part;  bad  died  before  an;  cross-ezamination.     In v.  Brown  (Hardra^ 

SIS),  in  the  case  of  aa  ejecttneot  at  law,  the  ijurstion  occurred,  whether  the  examina- 
tion of  a  witiiBsa,  taken  dt  bene  em  to  preserve  hii  tastimoDy  upon  a  bill  prefefred  aud 
before  answer,  npon  an  oi-diT  of  court,  where  the  witncM  died  before  be  coutd  be  exaui- 
incd  again,  and  be  being  sick  all  the  mean  time,  so  that  hs  could  not  go  to  be  exam- 
ined, wan  admisaible  un  the  trial  of  the  ^ectment ;  and  it  was  ruled,  after  consultation 
vith  all  the  juJoea,  that  it  could  not  be,  '  because  it  wai  taken  beforp  issue  joined  id 
the  cause  ;  and  benight  have  been  examined  after.'  From  what  is  said  io  the  tune 
book  in  Watt's  Case  (Haidres,  332),  it  seems  to  bare  been  held,  at  that  time,  tbM.  if 
witneasea  are  examined  de  beiie  erne  beforo  answer  upon  a  contempt,  such  depositiana 
cannot  be  made  use  of  in  any  other  court  but  the  court  only  where  they  were  taken. 
And  the  reason  asaigoed  ia,  '  because  there  waa  no  iisne  joined,  so  aa  there  could  be  a 
legal  exacnination.'  It  may  well  be  doubted,  if  this  doctrine  would  prevail  in  our  day, 
at  least  in  cuurta  of  equity.  Indeed,  it  seems  directly  a^nlt  the  decision  of  the  court 
of  ICinff's  Bench  in  Cazenove  v.  Vaughan  (]  Maule  &  Selw.  i,  6)  ;  for  in  that  caK  it 
was  ruled,  that  a  deposition  taken  3t  bant  etai,  where  the  party  might  have  croaa- 
examined,  and  did  not  do  ao,  nor  take  any  step  to  obtain  a  cross-examination,  might 
be  read  in  a  trial  at  law,  the  witness  having  gone  abroad.  On  that  occaaiuD,  the  COOK 
said  :  '  If  the  adverse  party  haa  had  liberty  to  crosa-examiue,  Bod  has  not  chosen  to 
exercise  It,  the  case  ia  then  the  same  aa  if  he  had  cross-examined  ;  otherwise  the  ailmls- 
tibiUty  of  the  evidence  would  depend  upon  his  pleasure  whether  he  will  croas-ezamiiw 
or  not,  which  would  be  a  most  uncertain  and  unjust  rule.' 

"  But  it  is  the  more  important  to  consider  how  this  matter  stands  in  equity  ;  for, 
although  the  rules  of  evidence  ara,  in  general,  the  same  in  equity  aa  at  law,  they  art 
far  from  being  universally  so. 

"It  seems  clear,  that,  in  equity,  a  deposition  is  not,  of  conrse,  inndmiasible  in  evi- 
dsnce,  even  if  theie  haa  been  no  croas-eiamination,  and  no  waiver  of  the  right.  Thiu, 
if  a  witness,  after  being  examiQed  on  the  direct  interrogatoriea,  should  refuse  to  anawer 
the  cross-in tem^tories,  the  par^  producing  the  witness  will  not  be  deprived  of  th« 
benefit  of  his  direct  testimony  ;  for,  upon  application  to  the  court,  the  witness  woold 
have  been  compelled  to  answer.  So  it  was  held  in  Courteuay  v.  Hoakins  (2  Rusa.  2SS). 
But  if  the  witness  should  secrete  himself,  to  avoid  a  eiosa-examination,  there  the  court 
would,  or  at  least  might,  supprev  the  direct  examination.  Flowerdavv.  Collet  (1  Didk. 
S88).  In  such  a  case,  a  cross-examination  ia  still  poMible  ;  and  the  very  conduct  of 
the  witness,  in  aecrsting  himself,  haa  a  juat  teudencj  to  render  hia  direct  examination 
suspicious. 

"  But  where  the  direct  interrogatories  have  been  fully  answered,  and  an  ineritahle 
•ccideut  occurs,  which,  without  any  fanit  on  either  aide,  prevents  a  cross-azaminntion, 
I  do  not  know  that  a  like  rule  has  been  established,  or  that  the  deposition  haa  been 
snppreaaed.  So  far  aa  authorities  go,  they  incline  the  other  way.  In  Arundel  n.  Arun- 
del (1  Chan.  BO),  the  ver^  case  occurred,  A  witness  was  examined  for  the  plaintiff, 
and  was  to  be  croes-eiammed  for  the  defendant ;  but  before  he  could  be  cross-examined 
\if  died.  Vet  the  court  ordered  the  deposition  to  stand.  Copeland  v.  Stanton  (1  P. 
Wma.  Hi)  is  not  an  adverse  authority  ;  for,  in  that  case,  the  direct  examination  waa 
not  completed,  and  the  witness  had  not  signed  the  depoaition,  ao  far  as  it  went  ;  and, 
the  examinatiou  being  poitponed  to  another  day,  he  was  the  next  morning  taken  sud- 
denly ill,  and  died.  The  court  denied  the  motion  to  allow  the  deposition,  as  far  ••  it 
had  been  taken.  But  the  court  lefused,  because  the  examination  waa  imperfect ;  and, 
indeed,  until  the  witness  bad  signed  the  examination,  he  was  at  liberty  to  amend  ai  ' 


implrted,  but  w 

died  before  his  cross-examination  could  be  had,  to  be  read  at  the  hearing ;  deeming  it 
proper  evidence,  like  the  case  of  a  witnesa  at  Ifiti  Priui,  who,  after  his  examination, 
and  before  his  cross-examinatioa,  thoold  suddenly  die,  under  which  drcumstancea,  he 
thought,  that  the  party  producing  him  would  not  lose  the  benefit  of  the  evidence  he 
faadalreadjr  given.    Bot  the  want  of  aucb  cross-examloatian  ooght  to  abate  the  foio* 


ovGoo<^lc  . 


PABT  VI.]  OF  THE   ESCLUSIOH  OP  ETIDEKCE.  867 

Bwered  ; '  (a)  if  the  deposition  is  in  the  handwritiug  of  the  party, 
or  his  agent,  or  his  attorney  ;*  if  it  ie  taken  after  argument  of  the 
cause,  without  a  special  order;'  (fi)  if  it  was  copied  by  tbe  depo- 
nent in  the  commissioner's  presence,  from  a  paper  which  the  de- 
ponent had  previously  drawn  up  at  s  different  place  ;*  or  which 
waa  otherwise  previously  prepared ; '  if  the  commiseioner  is  found 

et  tile  tcatimonj.  However,  the  point  wu  not  positiTelj  and  finallj  ruled,  u,  upon 
•zunining  tbe  urow-iatermg&toliea,  Cbej  wen  not  found  to  >pplf  to  inythinj;  to  wliii-h 
the  witneiB  had  tsstilied  in  hu  direct  examinatioii,  and  therefore  the  deposiiion  ma 
held  admissibli^.  In  Nolan  «.  ShaunOQ  (1  Molioj,  1S7),  the  Lord  Chancellor  held, 
thftt  tbe  direcrt  eiamination  of  a  wiCncw  might  he  nad  at  the  hearing,  where  a  croes- 
examiliatiou  had  been  prevented  by  hia  illneaa  and  death.  Mj  own  researchea,  and 
thoae  of  the  counsel,  have  not  eitahled  me  to  find  any  other  caaes  in  which  the  question 
haa  been  raised  ;  and  in  the  laleat  book  of  Practice  (1  Smith's  Chan.  Pr.  SS4l,  no  other 
C4se  u  aUuded  to  on  the  aulyect  than  that  of  Copelebd  v.  Stanton  {1  P.  Wms,  41i|. 
So  that  Uie  general  doctrine  li  far  from  bring  eitobliahed  in  tbe  manner  which  the 
Bignment  for  the  det'endaut  haa  sappoaed,  and  appeals  atrongly  to  lead  the  other 
way. 

"  Bnt  if  it  were,  I  ehould  have  no  doubt  that  the  special  clrcnmBtancea  of  thia  etae 
would  well  create  an  eiceptioD.  The  direct  examiuatiou  waa  taken  by  consent  No 
eroaa-inteiTc^tories  were  ever  filed.  The  witneaa  lived  aeventl  months  after  the  origi- 
nal examination  wu  begun  ;  and  there  is  not  the  tiljghtest  proof,  that,  if  the  croaa- 
interrogaturiHi  had  been  filed,  they  might  not  have  been  ■nsneti'd.  Under  sui^b  cir- 
evmstaucea,  I  aui  of  onlniou,  that  tbe  omission  to  file  the  crou-icterrogiitorieB  wu  at 
the  peril  of  tbe  defeiTllsut.  I  do  not  say  that  be  was  gaUtv  of  laches.  But  1  put  it 
upon  tbia,  that,  as  his  own  delay  was  volnntary,  and  the  illness  of  tbe  witness  well 
known,  the  other  party  i*  not  to  b«  prtjodiced  by  hie  delay.  His  conduct  either 
amounted  to  a  waiver  of  any  objectiDn  of  this  sort,  or  to  an  election  to  take  upon  hlm- 
•elf  the  whole  hazard  of  the  cbiAces  of  life.  It  appears  to  me,  that  the  case  fells  com- 
pletely within  the  princiiiles  laid  down  in  Cazenove  v.  Tatigban  (1  Maule  k  9elw.  i,  S)." 
Sees  Sumn.  104-108.  [c] 

'  Bell  V,  Davidson,  lapra.  And  see  Uoaeley  o.  Mcaelry,  Cam.  k  Kor.  G22.  But, 
if  sabetantially  answeird,  it  is  nimdent.  Nelson  v.  United  States,  1  Pet.  C.  C.  239, 
S$T.  Uisbebavior  of  the  witness,  in  giving  his  testimony,  may  also  he  cause  for  sup- 
pceaaing  it     Phillips  r.  Thompson,  1  Johns.  Cb.  189,  liD. 

•  IKseley  n.  Moseley,  lupra;  Allen  e.  Rand,  S  Conn,  B22  ;  Amorv  B.  FeUowes, 
6  Haa*.  219,  227  ;  Burtch  c.  Hogge,  Haningt  Cb.  SI.  And  see  Smith  v.  Smith, 
3  Qntol  408. 

<  Dangeriield  v.  Claiborne,  1  Hen.  k  Uunf,  897. 

•  United  States  v.  Smith,  i  Day,  128  ;  Onderhill  v.  Tan  Cortlandt,  2  Jobna.  Cb. 
S89,  846. 

•  Shaw  «.  Llndsey,  IS  Ves.  880.     And  see  4  Inat  27S,  ad  calc 

<ii)  A  deposition  Is  not  to  be  wholly  that  the  evidence  should   stand.     Hay'i 

i^ected  for  the  omission  of  the  witness  to  Appeal,  91  Pa.  St.  2ee. 
anawer  a  panienlar  intsrnwtorj   fully.  The  afBdavit   of  a  witness  who  dies 

onless  his  answer  in  so  imperfect  orevasive  before  he  can  be  croas-examinrd  is  admis* 

as  to  induce  tbe  court  to  believe  that  he  slble,  unless  the  witness  hsd  kept  out  of 

wilfully  kept  back  mstetial  facta  within  the  way  to  avoid  cross- eiaminati on.     Da- 

hisknowledge.    Stratford r.  Amea,  S  Allen  vies  t.   Olty,  84   L.   J.   Chanc.   252.     A 

(Mass.),  679.  plaistiff  whose  evidence  v'u  of  great  irn* 

(b)  Orafterappeal  fhim  the  lower  court,  portance  to  the  issue  iu  the  anit,  made  an 

Ferkuu  v.  Testerment,  8  Iowa,  807.  affidavit  which  was  duly  sworn  and  filed. 

(t)  So  when  the  plaintiff  waa  examined  He  then  died.     No  notice  of  the  affidavit 

as  a  witnesH  In  the  cause,  and  an  opportun-  was  given  to  the  defendant,  and  tbey  bad 

1^  was  oBsred   the   defendant  (or  cross-  not  oroas-eMunined  the  plsintiff  upon  it 

examination,  but  the  defeuduit  did  not  The  court  allowed  tbe  affidavit  to  be  re- 

than  do  »o,  and  afterwards  died,  without  ceived  at  the  hearing  of  the  cause  on  mo- 

'   '   R  the  plaintift  it  Wh  held  tion  fbr  decree.     Tanswsll  v.  Scorrab,  11 
L.  T.  K.  B.  7fiL 
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to  have  been  the  Bgent,  attorosy,  landlord,  partner,  near  relstire, 
or  creditor  of  the  p&rt^  in  vboss  behalf  he  was  nominated ;  or 
was  otherwise  unfit,  by  reason  of  interest  or  partiality,  to  execute 
the  cammisBion.^  But  it  is  to  he  noted,  that  where  a  party  cross- 
examines  a  witness  upon  the  merits,  ttiis,  bo  far  as  regard  himself 
alone,  and  not  hia  co-parties,  is  a  waiver  af  objection  to  any  pre- 
vious irregularity  in  the  taking  of  tlie  depositioQ,  and  of  any  ob- 
jection to  his  competency,  which  was  then  known ;  *  and  that  all 
objections  to  depositions  whicTi  might  iavt  been  obviated  bif  a  re- 
examination of  the  witaeM  will  be  considered  as  waived,  unless 
made  before  the  bearing.' 


1  2  Dan.  Ch.  Fr.  1070,  1077;  Sd  Am.  ed.  911  ei  Stlt  Am.  ed.  vol.  L  Bltf,  017. 

In  New  Hampshire,  an  ancle  of  me  p&r^  has  been  held  incompetent  to  take  a  depon- 
tion  in  Hm  canaa.  Beau  v.  Quimby,  6  N.  H.  91.  In  MajwadhoMitta,  %  Hin-ui-law  waa 
held  competanti  under  the  drcumatances  of  the  caaa.  Chacdlet  b.  Bmioud,  11  Pick. 
23S.  But  in  both  canes  the  doctrine  of  the  text  waa  aMerted.  And  see  I.ord  Moat^a 
V.  Spencer,  6  Bear.  ISG  ;  Wood  «.  Cole,  IS  Pick.  270  ;  Coffin  v.  Jones,  Id.  Ul. 

■  Mi^chanica'  Bajilc  v.  Seton,  1  Pet.  209,  S07  ;  Bogert  c.  Boseit,  S  £d«.  Ch.  >»; 
Qsaa  V.  Stinion,  2  Samn.  SOS  ;  Cliaritable  Corp.  v.  Sutton,  3  Atlc.  103  ;  Sutton  v.  Wil- 
•oo,  1  Vera.  251.  And  ue  aiU^  voL  i.  j  ISl.  The  nila  on  this  subject  ii,  that  tba 
part;,  objecting  to  the  coiapeteacj'  uC  taetimon;,  ouabt  to  take  the  eicuptioa  as  socm 
as  the  cause  of  it  comes  to  his  kncwled^  Lord  Eldon  held,  that  the  party,  in  aach 
case,  was  bound  to  make  it  reajBonably  clear  that,  at  the  dat«  of  the  examination  of  tba 
witness,  he  had  no  knowledge  of  the  objection  ;  otherwiM,  he  would  bs  deemed  to 
have  waived  it.  Vanghaa  r.  Womll,  2  Swanst.  100.  The  raaaon  of  the  rule,  and  it* 
qunlificntion  in  equity,  were  thus  stated  by  Sir  William  Qrant,  U.  R.,  in  MoorboaM 
a.  De  pBSion,  IS  Ves.  ISl  ;  "At  law,  a  par^  waires  any  obieotion  to  the  competetsce 
of  a  witness  by  puraniiig  hU  crou-exainiaation,  after  the  witneai  appeara  to  be  inter. 
eated.  Fonnerly,  the  inquiry,  whether  a  witness  was  inlneated,  could  be  made  onlj 
□pon  the  voir  dirt ;  now,  if  the  interest  oomes  out  at  any  period,  his  evidence  i*  i*- 
jectad.  Here  there  is  no  such  opporcnoity  of  inqaiting  into  the  competence  of  th* 
witness  by  the  voir  dirt  ;  and,  until  tl^e  deposttioos  an  pnbliahed,  it  cannot  be  knirwB 
whether  the  witness  has,  or  has  not,  admitted  the  fact  upon  which  the  o^yection  ariat^ 
The  waiver  at  law  arises  from  pursuing  the  examination,  alter  the  ot:gection  to  th« 
competence  of  the  witness  is  known  ;  but  it  ii  diScolt  to  say  how  an  unknown  objec- 
tion can  be  waived.  The  witCBSs  may  deny  all  iuterest  in  the  canae  ;  and,  upon  tba 
sapposition  that  ha  is  competent.  It  may  be  very  material  t«  tfae  other  party  to  eroaa- 
examine  him.  Under  these  drcamstances,  the  principle  leade  to  this  concluaion.  that 
in  equity  the  cross  oiaminatiop  of  a  witnen  in  utter  ignorance  of  hia  having  given  an 
answer  to  an  interrontory,  showing  that  he  has  an  interest  in  Uia  cauae,  canucrt  amount 
to  a  waiver  of  the  obiectioD  to  hi*  competence."  The  axhibilion  of  artidea  to  discradit 
a  witness  is  also  held  a  waiver  of  any  objection  on  tite  gmond  of  irregularity  in 
takina  the  dapositioo.     Ualone  v.  Uorru,  2  UolL  821. 

•  Kimball  V.  Cook,  1  ailm.  123.  In  UndeThiD  «.  Tan  Cortlandt,  2  John*.  Ol 
USB,  it  appeared  by  the  nxominer's  certificate,  that  the  Bzamination  oomicmeed  Jnne 
SS,  and  was  oontinned  to  July  (,  and  for  this  canse  it  was  moved  to  snnpreaa  the 
depositiou  ;  but  the  motion  wat  i^faaed  by  CluuiMllor  Kent,  who  ohtavtd  that  "  It 
woulil  seem  to  be  too  rlgoroa%  whm  the  other  party  has  hail  the  benefit  of  a  fin^ 
examination,  and  haa  not  raised  die  ol^ecdon  tintu  ttM  hearing,  when  an  r*-0ainAwMo» 
oai»  bt  had,  and  when  no  31  Use  is  stated  to  have  been  made  of  the  irregularity.  "Rw 
qoestion  ifhether  the  depneitian  (hall  be  mppraeaed,  1*  a  matter  of  discretion  ;  and  in 
Hamond's  Case,  Dick.  SO,  and  in  Dabroi'i  Case,  cited  1  P.  Wma.  IIC,  the  depeal- 
tion  of  a  witness,  examined  after  publication,  waa  admitted  ;  In  the  one  case,  beauts* 
ty  had  uross-examtned,  and,  in  the  otbe^  beoMaa  tlia  teatlDonf  w^d 
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§  352.  Sam*  anbjttot.  But  though  the  conrt  ib  generally  strict 
iu  requiring  a  compliance  with  ita  rules  of  practice  in  regard 
to  the  taking  of  depositions ;  yet  where  an  irregularity  has  evi- 
dently arisGu  from  mistake,  and  the  party  has  acted  in  good  faith, 
it  will  permit  the  deposition  to  stand  ;  and  this,  especially,  where 
the  other  party  has  done  any  thing  which  may  have  sanctioned  the 
proceeding.!  (a)  In  such  cases,  if  the  mistake  is  capable  of  cor- 
rection in  court,  or  can  be  otherwise  relieved,  the  court  in  its  dis- 
cretion, will  either  amend  the  deposition,  or  otherwise  afford  the 
appropriate  remedy.'  Thus,  where,  after  the  examination  of  the 
plaintiffs  witnesses,  under  a  commisBion,  it  was  discovered  that 
the  title  of  the  cause  was  accidentally  mistaken  in  the  commission, 
the  court  refused  to  suppress  the  depositions,  but  ordered  the  clerk 
to  amend  the  commission  in  that  particular,  and  granted  a  new 
commission  for  the  examination  of  the  defendant's  witnesBes.B  (&) 
So,  where  a  witness  was  inadvertently  examined  and  cross-exam- 
ined two  days  after  pvMication,  the  court  refused  to  suppress  the 
deposition.*  So  where  depositions  were  taken  abroad,  and  the 
commissioners  refused  to  allow  the  defendant  a  reasonable  time  to 
prepare  cross-interrogatories,  the  court  would  not  suppress  the 
depositions,  but  granted  the  defendant  a  new  commission,  to  other 
commissioners,  for  the  cross-examination  of  the  plaintiff's  wit- 
nesses, and  the  examination  of  his  own."  And  here  it  may  be 
added,  that,  tliough  it  is  a  general  rule  that  depositions  once  sup- 
pressed cannot  he  used  in  the  same  cause,  yet,  where  the  objection 
does  not  go  to  the  competency  of  the  witness,  if  it  should  happen 
that  the  witness  could  not  be  examined  again,  the  order  of  sup- 
pression does  not  go  the  let^^  of  preventing  the  court  from  after. 

»  2  Dmj.  Ch.  Pr.  11*6,  11*6  ;  Bth  Am.  ed.  toI.  L  880^961. 

*  See  u  to  itmending  depositions,  ntpra,  {  347. 

■  Robert  v.  Hilledump,  1  I>ick.  22.     And  me  O'Han  v.  Cnagh,  2  Iriab  Eq.  US. 

*  Hamond  v. ,  1  Dick.  60.     So  vhere  tha  denositioD*  vera  taken  dnring  on 

•batement  of  the  mlt,  tba  bet  not  being  known  at  uie  time.     Sinclair  v.  James,  1 
Dick.  277. 

*  Campbell  b.  Sconddl,  IB  Tn.  552.  For  other  iastancee,  see  Carre  v.  Bowrer, 
t  SmuiBt.  S57  ;  Lincdn  *.  Wright,  1  Beav.  ISS  ;  Pearson  v.  Rowland,  2  Swaiiat 
266. 

(a)  "A  deposition  onght  not  to  be  mp-  (()  If  affidariti  are  taken  before  the 
preMed  for  a  failure  to  comply  with  the    mit  in  which  tbsy  are  to  be  used  is  com- 

rnles  in  a  mere  matter  of  form,  nnleu  snch    menced,  they  should  not  be  entitled  at 
Aiilnre  proceeds  ftx>m  bad  faith,  rather  than    all.     Steirick  e.  Pogsl^,  1  Flip.  C.  C 
frnm  accident  and  mistake. "    Partridge  r.     SGO. 
Stocker,  8«  Tt.  106. 
VOL.  in.  — M 
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■werds  directing  that  tiie  depoeitioii  may  be  opened,  if  neceseitf 
should  require  that  the  rale  be  dispenaed  with.' 

§  358.  2.  objaotion  at  tb«  iMuinc.  The  causes  alread/  men- 
tioned, for  which  depositions  may  be  soppreaaed  before  the  hear- 
ing, may  also  be  shown  at  the  bearing  with  the  same  effect  But 
we  have  seen  the  reluctance  of  the  conrt  to  suffer  testimony 
to  be  lost,  by  any  occidental  defect  or  irregularity,  not  going 
to  the  merits,  and  capable  of  supply  or  amendment;  and  the 
readiness  with  which  its  discretionary  powers  will  be  exerted 
to  cure  defects  and  prevent  the  delay  of  justioe.  Hence  it  is 
that  objections  capable  of  being  obviated  in  any  of  the  modes 
we  have  mentioned,  either  by.  amendment  in  open  court  or  by  a 
new  commission,  new  interrogatories  or  a  re-examination,  are  sel- 
dom made  at  so  late  a  stage  of  the  cause  as  the  hearing ;  the  usual 
effect  being  unnecessarily  to  increase  the  expense,  and  to  caose 
delay,  —  circumstanceB  which  the  judge  may  not  fail  to  notice,  to 
the  party's  disadvantage,  in  the  subsequent  disposition  of  the 
oanse.  The  objections  usually  taken  at  the  hearing  are  therefore 
those  only  which  were  mital  then  undiscovered,  or  incapable  of 
bfflng  accurately  weighed,  or  which,  if  sustained,  are  fiofdly  fatal 
to  the  testimony.  Of  this  nature  are  deficiencies  in  the  amount 
of  the  proof  required  to  overbalance  tfie  weight  of  the  answer ; 
nnpertinence  or  irrelevancy  of  the  testimony ;  its  inadmissibility 
to  control  the  documentary  or  other  written  evidence  in  the  cause, 
or  to  supply  its  absence ;  its  inferior  nature  to  that  which  is  re- 
quired ;  and  the  incompetency  of  Um  witnesses  to  testify,  either 
generally  in  the  cause,  or  oalj  to  particular  parts  of  tiie  matters 
in  issue,  (d)  Some  of  these  subjects,  so  far  as  they  have  been 
treated  in  a  preceding  volume,  will  not  here  be  discussed ;  our 
present  object  being  confined  to  that  which  is  peculiar  to  proceed- 
ings in  equity. 

§  S54.  Qnantltr  of  proof.  And,  jirtt,  in  regard  to  the  qtumttty 
of  proqf  required  to  overbalance  the  answer.     We  have  already 

1  Sbsk  V.  Uaiaej,  IB  Yea.  SSI,  per  Ld.  Eldon. 

(a)  WilUtnu    V.   VTeelud,   SO  N.  J.  nmnnn  of  taUiw  the  depadtioiu,  if  dii- 

Eq.  676  ;  Atlantic,  &c.  Co.  a.  Fititatrick,  corered  before  tba    bnniu^   ihoald    be 

S  Ony  {M&Bs.),   279  ;  Whitiwy  v.  Htiy-  branglit  to  the  notice  of  the  coiut  by  • 

wood,  6  C'Dsh.  (Uiiai.]  82  ;  Lora  b.  Moore,  motion  to  mppreMtht  depoeitioaa.    Doum 

S7  He.   SOS  ;  Rellmui  «.  Wright,  1  Wy.  v.  Olenn,  SI   WkII.  (U.  B.)  S3  ;  Eabva  «. 

Terr.   IBO  ;    Fielding  v.  Uheni,  3   Abb.  Unange,  1  Woodi,  a  C.  SIS  :  Tilnnr  «. 

-   '^"   "'  Sdmll,  61  N.  y.  Bfll. 
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Beeo^  that,  where  the  atiBirer  is  responsire  to  the  allegatiMifl  in 
the  bill,  and  contains  clear  aod  poaitire  denials  thereof,  it  must 
prevail;  unless  it  is  orercome  hy  the  testimooy  of  one  poaitiTc 
witness,  with  other  adminicular  proofs  sufficient  to  overbalance  it, 
or  bj  circumstances  alone  sufficient  for  that  purpose.  This  rule, 
vhaicrer  may  have  been  its  origin  or  principle,  is  now  perfectly 
well  settled  as  a  rule  of  evidence  in  chancer^r.  The  testimony  of 
a  single  witness,  however,  is  not  in  such  cases  utterly  rejected  ; 
but  when  it  is  made  apparent  to  the  court  that  the  positive  au- 
ewer  is  opposed  only  by  the  oath  of  a  single  witness,  unaided  b/ 
oorroborating  circumstances,  the  opposing  testimony  is  aimply 
treated  as  iosafficieat,  but  is  not  suppressed ;  for  the  court  will 
still  BO  far  lay  stress  upon  it,  as  it  serves  to  explain  any  collateral 
circumstances ;  ^  and  the  circumstances,  thus  explained,  may  react 
so  as  to  give  effect  to  the  evidence  by  tlie  operation  of  the  rule, 
that  one  witness,  with  corroboratii^  circumstances,  may  prevail 
against  the  answer.' 

§  365.  IxMi»r»acij,  ImpnttaMuo*,  ImnwtoriaUty.  Secondly,  as  to 
the  objection  that  the  evidence  is  impertineTii  or  irrelevant  or  im- 
material, terms  which,  in  legal  estimation  and  for  all  practical 
purposes,  are  genendly  treated  as  synonymous ;  the  character  of 
this  kind  of  testimony,  and  the  principle  on  which  it  is  rejected  at 
law,  have  already  been  sufficiently  considered.*  (a)  It  is  unim- 
portant whether  the  evidence  relates  to  matters  not  contained  in 
the  pleadings ;  or  to  matters  admitted  in  the  pleadings,  and  there- 
fore  not  in  issue ;  or  to  matters  which,  tiiough  in  issue,  are  imma- 
terial to  the  controversy,  and  therefore  not  requisite  to  be  decided : 
as  in  either  case  it  is  equally  open  to  objection.  Aud  the  rule  in 
equity  is  subetautially  the  same  as  at  law.  Thus,  in  regard  to 
matter*  not  contained  in  the  pleadings,  where  the  bill  was  for  speci- 

>  Supra,  i  289.  See  kIso  on(<,  vol.  i,  {  260 ;  Alam  v.  Joardan,  1  Vem.  181  ;  Mor- 
tiner  v.  Ordiard,  S  Ves.  Junr.  211 ;  Walton  v.  Hobba,  S  Atk.  19 ;  Smitli  «.  Bnuh. 
1  Johns.  Cb.  «1  ;  a  Poth.  ObL  ipp.  Nol  16.  by  Evmib,  jip.  230-8*2. 

•  Anon.,  3  Atk.  270  ;  E.  Ind.  Co.  r.  Donald.  9  Vea.  288. 

•  Orealey,  Eq.  Er.  pp.  i.  227. 

•  jinU,  ToL  I  SS  *9-66.  And  aea  Cotoh  v.  Price,  1  Bibb,  173 ;  I^ngdon  v. 
Ooddard,  2  Stoi?,  267 ;  Enibb  «.  Dixon,  1  Rand.  249 ;  Contce  v.  Dawson,  2  Bland, 
264  ;  Piatt  v.  Vattier,  9  Pet.  406.  Proob  irithout  all(«atioua,  aod  allefpitioDB  tnthont 
proo^  an  alike  to  be  diaiegarded.     Hunt  t>.  Daniel,  6  J.  J.  tUrah.  398. 

(a)  If   anj    incompeWnt  evidmiM    is  verdict  of  the  jmy  into  accoant,  a  decrea 

admitted  to  go  before  the  jaiy  when  the  will  not  be   disturbed   by  reason  of  the 

oonrt  has  directed  the  trial  of  an  issue  hy  admission  of  such  incompetent   evidence 

a  jury,  and  there  is  sufRcient  evidence  to  before  the  jury.     3teptoe  v.   Pollard,  SO 

Um  k  decree  apon,  vHhoat  taking  the  Ontt.  (Ta.j  6S9. 
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iic  performance  of  a  coatract  for  the  purchase  of  an  estate,  by 
bidding  it  off  at  anctioiiL,  and  the  defence  was  that  puffers  were 
employed,  proof  of  the  additional  fact,  that  the  auctioneer  declared 
that  no  bidder  on  the  part  of  the  plaintiff  vaa  present,  was  re- 
jected.' So,  where  the  bill  was  to  set  aside  a  sale,  on  the  ground 
of  fraud  practised  by  the  defendant  against  the  plaintiff,  evidence 
that  the  defendant  was  the  plaintiff's  attorney  at  the  time  of  sale, 
as  the  fact  from  which  the  fraud  was  to  be  inferred,  was  rejected, 
because  not  stated  in  the  bill' 

§  366.  PattioalarltT  In  pleading.  Spodflo  facts.  It  is  not  nectf 
tary,  however,  that  aU  the  specific  facts  to  be  proved  should  be 
stated  in  the  pleadings :  it  is  sufficient  that  their  character  be  bo 
far  indicated  by  the  pleadings  as  to  prevent  any  surprise  on  the 
other  party ;  and  hence  it  is  that  circumstances,  not  specifically 
alleged,  may  often  be  proved  under  general  allegations.  Thus, 
for  example,  where  there  is  a  general  ^legation  that  a  person  is 
insane,  or  is  habitually  drunken,  or  is  of  a  lewd  and  it^amoui 
character;  evidence  of  particular  instances  of  the  kind  of  charac- 
ter, thus  generally  alleged,  in  admissible.^  So,  where  the  bill  was 
for  specific  performance  of  an  agreement  to  continue  the  plaintiff 
in  an  office,  and  in  the  answer  it  was  alleged  that  the  plaintiff  had 
not  accounted  for  divers  fees  which  he  had  received  by  virtue  of 
the  office,  and  had  concealed  several  instruments  and  writings  be- 
longing to  the  office ;  evidence  of  particular  instances  and  acts  of 
the  misbehavior  alleged  was  admitted.*  And  where,  in  a  bill  by 
an  executor  for  relief  against  cert^n  bonds  given  by  the  testator, 
alleged  to  have  been  extorted  from  him  by  threats  and  menaces  and 
by  undue  means,  and  not  for  any  real  debt,  it  was  answered  tliat  the 
bonds  were  for  money  lent  and  for  other  debts  ;  evidence  that  the 
defendant  was  a  common  harlot,  and  that  the  bonds  were  given  ex 
turpi  causa,  was  held  admissible.^  But  the  general  allegation,  in 
cases  of  this  class,  must  be  so  far  specific  as  to  show  the  nature 
of  the  particular  facts  intended  to  be  proved.  Therefore,  where, 
to  a  bill  by  the  wife,  against  her  husband,  for  the  specific  perform- 
ance of  marriage  articles,  the  defendant  answered  that  the  wife 
had  withdrawn  herself  from  him,  and  had  lived  separately,  and 

1  Smith  V.  CUrke,  12  Tes.  *77,  480. 
»  WillUm«  V.  Llewellyn,  2  Y.  i  J.  88. 

»  Wbtifj  V.  Norton,  1  Vera.  4S4 ;  CUrit  o.  PeriMn,  3  AtV.  837  i  drew  v.  John. 
•Wn,  2  Sch.  k  l>rr.  280. 

*  Wheekr  v.  TroRer,  S  Swutit  174,  n.  *  MatUuw  v.  Hubm;,  3  Yen.  187- 
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t»«ry  much  mi»behaved  hersejf;  evidence  of  particular  acts  of  adul- 
tery was  held  inadmisBibte,  as  not  being  with  sufficient  distinct- 
ness put  in  issue  by  so  general  a  charge.^ 

§  357.  Bvidenoe  by  way  of  Indaovment  But  it  does  not  follov 
that  eridence,  inadmissible  as  direct  testimony,  is  tlierefore  to  be 
utterly  rejected ;  for  such  evidence  may  Bometimes  be  admitted  in 
proof  of  collateral  facta,  leading  by  way  of  inducement  to  the 
matter  directly  in  issue.  Thus,  in  a  bill  to  impeach  an  award, 
testimony  relating  to  the  merits,  thoi^h  on  general  grounds  inad- 
missible, may  be  read  for  the  purpose  of  throwing  light  on  the 
conduct  of  the  arbitrators,'  So  in  a  bill  by  the  vendee,  to  set 
aside  a  contract  for  the  purchase  of  lands,  on  the  ground  of  fraud- 
ulent misrepresentations  by  the  vendor,  evidence  of  the  like  mis- 
representations, contemporaneously  made  to  others,  is  admissible 
in  proof  of  the  alleged  fraudulent  design.^  And,  on  a  kindred 
principle,  facts  apparently  irrelevant  may  sometimes  be  shown, 
for  the  purpose  of  establishing  a  more  general  state  of  things,  in- 
volving the  matter  in  issue ;  as,  for  example,  where  acts  of  owner- 
ship exercised  in  one  spot  have  been  admitted  to  prove  a  right  in 
another,  a  reasonable  probability  being  first  made  out  that  both 
were  once  parcels  of  the  same  estate  belonging  to  one  owner,  and 
subject  to  one  and  the  same  burden.^ 

§  358.  Faota  admitted  In  plaadlngs.  In  regard  to  facta  already 
admitted  in  the  pleadings,  evidence  in  proof  or  disproof  of  which  Is 
therefore  inadmissible,  the  rule  applies  only  where  the  admission 
is  full  and  unequivocal,  and  therefore  conclusive  upon  the  party  ; 
and  this  will  be  determined  by  the  court,  in  its  discretion,  upon 
the  circumstances  of  the  particular  case." 

§  359.  Seoondaiy  avidenoe.  Thirdly,  as  to  the  objection,  that 
the  evidence  offered  is  inadmissible  as  a  ti^ititute  for  better  evi- 
dence, alleged  to  exist  or  to  control  the  effect  of  a  writing.  The 
subject  of  primary  and  secondary  evidence,  and  the  duty  of  the 
party  to  produce  the  best  evidence  which  the  nature  of  the  case 
admits,  having  been  treated  in  a  preceding  volume,*  it  is  sufficient 

'  Sidney  b.  Sidney,  3  P.  Wms.  289,  278. 
a  P      ,  «  ,.,.„.«-«,. 

145  ;  Crocker  p.  Lewis,  3  Sumo.  I  ;  wtpro,  J  15, 
'  Bradley  v.  Chase,  0  Shepl.  611. 

*  Grealey,  Eq.  End.  p.  23(1 ;  Tyrwhitt  v.  Wynne,  2  B.  &  A.  G54.  And  see  aiO*, 
Tol.  i.  S  52- 

*  Gresley,  Eq.  Evid.  pp.  2S7,  238.  •  AnU,  voL  i.  {S  S2-97,  105,  101,  16S. 
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here  to  obeerro,  that  ^0  {nrfnciples  and  distinctions  there  stated 
ore  recognized  as  well  in  eqnity  as  at  law.  In  some  cases,  how- 
ever, which  fall  under  the  maxim, "  Omnia  praesumnntur,  in  odium 
spollatoria,"  conrta  of  eqaity  will  go  beyond  comi»  of  law,  in  giving 
relief,  b;  reason  of  the  greater  fiexibility  of  its  modes  of  remedy. 
Thus,  where  the  king  had  a  good  title  in  reversion  at  law,  as 
against  the  heir  in  taU,  but  "  the  deeds  whereby  the  estate  was  to 
come  to  him  were  not  extant,  but  very  vehemenUy  »%t^>ieunu 
to  have  been  suppressed  and  withholden  by  some  under  whom 
the  defendants  claimed;"  It  was  decreed,  that  the  king  should 
hold  and  enjoy  the  land  until  the  d^endantt  ihotUd  prodtux  the 
deeda} 

§  S60.  Parol  erldenoa  to  control  inttliis.  In  regard  to  the 
admitnhility  of  parol  evidence  to  eontrol  the  effect  of  a  writing, 
we  have  already  seen  that  the  mle,  subject  to  the  modificstions 
which  were  stated  under  it,*  is  inSezible,  that  extrinsic  verbal 
evidence  is  not  admissible,  at  law,  to  contradict  or  alter  a  written 
instrument  In  equity,  t^e  same  general  doctrine  is  admitted; 
subject,  however,  to  certain  other  modifications,  necessarily  re- 
quired for  that  relief  which  equity  alone  can  afford.  For  equitf 
relieves,  not  only  against  fraud,  but  against  accidents  and  the 
mistakes  of  parties;  and  whenever  a  written  instrument,  in  its 
terms,  stands  in  the  way  of  this  relief,  it  is  obvious  tiiat  parol 
evidence  ought  to  be  admitted,  to  show  that  the  instrument  does 
not  express  the  intention  of  the  parties,  or,  in  other  words,  to 
control  its  written  language  by  the  oral  language  of  truth.  It 
may  express  more,  or  less,  than  one  of  the  parties  intended ;  or, 
it  may  express  something  different  from  that  which  they  both  in- 
tended :  in  either  of  which  cases,  and  in  certain  relations  of  the 
parties  before  the  court,  parol  evidence  of  the  fact  is  admissible  as 
indispensable  to  the  relief,  (a}     The  principle  upon  which  such 

>  Itn  V.  AniDdel,  Hob.  lOS, 
CoflUworth,  1  P.  Wnui,  781,  and 
217 ;  ante,  vol  i.  S  37. 

"  Ante,  vol,  i.  H  275-806. 

(a)  It  hit  been  held  that  when  the  t«-  624  ;  NRtional  Ids.  Co.  *.  Cnno,  IS  Ud. 

lief  sought  la  the  reformation  of  a  contnct,  200  ;  Parsons  «.  Bignold,  IS  L.  J.  y.  a.  Ck 

no  mistake  will  be  corrected  which  iras  not  S7B  ;    Hnmphrevg    c.     Hnrtt,    £0    Hnn 

a  mutual  mistake,  and  that  the  instrnmeat  fS.   ?.),  SOS;  Petssch  v.   Hambach,    iS 

will  only  be  reformed  so  as  to  eiprPM  those  Wis.   443  ;  Schoonorer  v.  Dousherty,  flS 

terms  of  the  contract  which  were  mutaallf  Ind.   463;   Harvey  e.  United  States,   13 

■greed  upon.     Dulan;  v.  Rc^ia,  60  Ud.  Ct.  of  CI.  322 ;  Banlse;  ».  Smith,  82  S.  J. 
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eridence  is  admitted  is,  nt>t  that  it  is  necesaary,  for  the  sake  at 
jnstice,  to  Tiolate  a  sound  mle  of  law  by  coatradictiiig  a  valid  in- 
strument which  expresses  the  intent  and  agreement  of  the  parties ; 
but,  that  the  evidence  goes  to  show,  that,  by  accident  or  mistake^ 
the  iustniment  does  not  ezpross  t^eir  meaning  and  intent ;  and  to 
establish  an  equity,  dehon  the  instrument,  by  proving  the  exist 
ence  of  circumstances  entitling  the  party  to  more  relief  than  he 
can  have  at  law,  or  rendering  it  inequitable  Uiat  the  inetrumeut 
should  stand  as  the  true  exponent  of  his  meaning.  These  facta 
being  first  established,  (a)  as  independent  grounds  of  equitable 
relief,  the  court,  in  the  exercise  of  its  peculiar  functions  as  a 
court  of  equity,  will  proceed  to  afford  that  relief,  and,  as  incidental 
to  or  a  part  of  such  relief,  will  decree  that  the  instrument  be  so 
reformed  aa  to  express  what  the  parties  actually  meant  to  express, 

Eq.   2S  ;   HMd  e.  Wtttchtetvr  Tin  Iiu.  h^ng  imqaestioiiftble,  BDd  fre«  from  na- 

Co.,  64  H.  T.  4S3 ;  Ranmr  v.  UcMnlleo,  sonmble  doubt.     Tackvr  v.    Madden,   U 

SAbb.  (N.Y.)  17.0.246;  HRrtn-ti.Cbns-  Hiune,  209;  Hilemsn  v.  Wright,  9  Ind. 

topb,  32  Via.  248.     See  fwiC,  %  363.     If,  126  ;  Davidson  v.  Greer,  3  Snped  (Tecn.^ 

howeivr,  before  tbe  contract  is  mnde,  them  384;   Ruffner  s.  UcConnel,  17  IlL  212; 

is  a  mUtak«  of  one  pvty  na  to  a  material  Linn  v,   Baikej,   7  Ind.  69.      See  Leii^ 

fact,  and  the  other  party,   knowing  the  v.   Hillu,  2  De  O.  &  J.   110  ;   Bunco  v. 

miitake  of  the  first,  and  intending  to  take  Agee,   47  Mo.   270.     So  it  baa  bmn  said 

adTsntHgo  of  it,  enters  the  contract,  these  that  the  mistake   ehonld    be  piMTcd  as 

beta  amount  to  a  fraud,  and  the  conrt  of  ranch  to  the  sstiBfactian  of  the  coort  u  if 

eqnftf  will   reforni   the  contract.     Biyce  it    were    admitted   bj  tbe    other   partT 

».  Loriilard  Fire  lua.  Co.,  65  N.  Y.  240.  (Ford  e.  Joyce,  78  N,  Y,  818),  or  that  ft 

An;-  mistnke  which  ie  proved  to  be  a  mere  ahonld  be  proved  beyond    a    rmsonabU 

derical    error   in    reducing    a    contract,  doulit  (Huller  v.   Rhuman,   62  Gn.  S8S ; 

jadgment,  Ac,   to  writing  may  be   cor-  Hinton  v.  Citizens'  M.  Ins.  Co.,  68  Ala. 

recUd  in  equity.     Ktcher  v.  Henneeaey,  488),   or  by  elrar  and  satisfactory  prooC 

48  N.  Y.  415  ;  Hass  v.  Morris,  68  Pa.  St  Remillard  p.    Prescott,   8   Or,   37  ;    Mo- 

S«7  :    Nixon   v.   Careo,   2S    Min.    414  ;  Coy  v.  Baylcy,  Id.  IBS.     No  iziore  definite 

Ward  V.  Allen,  28  Ga.  74.  rule,  however,  can  be  laid  down  than  tbat 

(□)  The  party  who  aaaerta  a  mistake  the  amount  of  proof  required  in  each  case 

hai  the    buirlea  of   proving  it,   aod'be  must  depeod  opon  its  circumttanrps,  bnt 

must  make   it  plain   to  the  coart   that  tbe  nistake  mart  be  clearly  proved  by  the 

such  a  mistake  exists.     It  is  impossible  evidence.   Sable  «,  Maloney,  43  Wis.  331  ; 

to  lay  down  nay  rule  at  to  tbe  amount  of  Harvey  v.   United  Statea,   18  Ct.  of  CL 

evidence  which  will  be  required  to  satis^  322  ;  Rowley  p.  Flonnelly,  30  N.  J.  Eq, 

a  court  of  equity  of  t^s  existence  of  any  612  ;    McDonell  v.   MilhoUand,    48   Md. 

facia.      The  court  is   not  honnd  by  any  640  ;  Head  «.  West  Chester  Fire  Ins.  Co., 

of  the  common-law  mlea  as  to  preponder-  04  N.  Y.  463  ;  Tripp  p.  Hasceig,  20  Mich. 

ance  of  evidence  or  reesonable  doubt,  btit  S64 ;    Hnnter  v.   nSilyeo,    30   III.    228  ; 

goes  on  the  old  principle  that  in   any  WeideboBch  v.   Hartenslein,  12  W,    Va. 

Soity  caose  the  conscience  of  the  Chan.  7S0  ;  Reese  c.  Wvman,  9  Ga.  430  ;  Lei- 

ilor  most  he  satisfied.     It  is,  howeVer,  tsnsdotfer  v.  Delpoy,  16  Mo.  ISO  ;  Hervey 

established  by  tlie  deciaiona  in  Chancery  «.    Savery,   48   lows,   SIS  ;    Loakhart  «. 

that  some  facts  require  mora  proof  than  Cameron,    SB    Ala.     365  ;    Davidson    «. 

others.      The  existence  ot  a  mistake  in  Greer,  S  Sneed    Tenn.),  384  ;  City  R.  B. 

a  cotitract  ia  such  a  fact,  and  the  courts  Co.  v.  Veeder,   17  Obio,  SS5  ;  Turker  «u 

have  often  indicated  by  their  language  Hodden,   44  Ha.  20S ;  Linn  c.   Etarkey, 

what  relative  degree  of  proof  they  require.  7  Ind.   SB  ;  Hileman  «.  Wright,  B  Ind. 

Ulna  it  has  been  said  that  the  proof  mnst  126 ;  Buf&ier  tr.  UcGoimel,  17  111.  Sli. 
be  snch  aairill  strike  «U  mindi  alike,  m 


ovGoo<^lc 


376  LAW  OP  EVIDENCE  IN  EQOnT.  [PART  TI. 

or  that  it  be  cancelled,  or  held  void,  or  tliat  the  obligor  be  ab- 
Bolved  from  its  Bpeciiic  performance,  as  the  case  may  require.^  (a) 

•  This  important  diatinotion  was  adrerted  to  liy  Lord  Thorlow,  in  the  ease  of  ]m- 
ham  V,  Child,  1  Bro.  C.  C.  62,  and  waa  afterwards  man  fuUy  expoanded  by  Lotd 
Eldon,  iu  TovDBheDd  (Uanj.)  v.  Stangroom,  0  Vra.  SS8,  ia  the  Collowiug  t«nas  :  "  tt 
caDDOt  be  said,  that  because  the  legal  import  of  a  written  agreement  canuot  be  Failed 
by  parol  evidence,  intended  to  give  it  another  sense,  therefon;  in  vquity,  when  onue  the 
court  ia  in  possesuon  of  the  le^l  sense,  there  is  nothing  more  to  inquire  into.  Fraud 
ia  e.  distinct  case,  and  |ierhapa  mora  examinable  at  law  ;  but  all  the  doctrine  of  the 
court,  as  to  cases  of  unconscionable  agreementa,  hard  agreemeiitB,  agreements  entered 
into  by  mistake  or  surprise,  which  therefore  the  court  will  not  execute,  must  be  struck 
out,  il  it  is  true,  that,  because  parol  evidence  should  not  be  admitted  at  law,  therefore 
it  shall  not  be  admitted  in  equity  upon  the  question,  whether,  admitting  the  agree- 
utent  to  be  such  sa  at  law  it  is  said  to  be,  the  party  shall  have  a  specific  execution,  or 
be  left  to  that  court,  in  which,  it  is  admitted,  parol  evidence  cannot  be  introduced. 
A  very  small  research  into  the  cases  vrill  ahaw  general  indications  by  jndgs  in  eiiuity, 
that  that  has  nut  been  supposed  to  be  the  law  of  this  court.  In  Heukle  e.  Boyal 
Exchange  Assurance  Co.  (1  Vea.  S17),  ths  court  did  not  rectify  the  policy  of  inaurance  ; 
but  they  did  not  refuse  to  do  so  upon  a  notion,  that,  such  being  the  legal  effect  of  jl, 
therefore  this  court  could  not  interfere ;  and  Ixird  Hardwicke  says  exj™sly,  there  ia 
no  doubt  the  court  haa  jurisdiction  to  relieve  in  respect  of  a  plain  mistake  in  contracta 
in  writing,  as  well  as  ucainst  frauds  in  contracta  ;  ao  that  if  reduced  into  writinir  con- 
trary to  the  latent  of  the  parties,  on  proper  proof,  that  would  be  rectified.  Tala  ■■ 
loose  in  one  sense,  leaving  it  to  every  judge  to  any  whether  the  proof  is  that  proper 
proof  that  ought  to  satisfy  him  ;  and  every  judee  who  sits  here  any  time  most  mis- 
carry in  some  of  the  cases,  when  acting  upon  such  a  principle.  Lord  Hardwicke,  aay- 
'  g  the  proof  ought  to  be  the  strongest  i>ossihle,  leavea  a  weighty  caution  to  fntore 
This  iucoQvanience  belong  to  Che  Hdministration  of  justice,  that  the  minds  <rf' 
it  men  will  dilfer  u]ioD  the  result  of  the  evidence  ;  which  may  lead  to  different 
decisions  upon  the  same  case.  In  Lady  Shelburne  v.  Lord  lochiquin  (IBro.C.  C.  335), 
it  is  dear  Lord  Thurlow  was  influenced  by  this,  as  the  docbiue  of  tile  court  ;  sarinK 
(1  Bro.  C.  C.  341 ),  it  was  imi<ossible  to  refuse,  aa  incompetent,  parol  evidence  which 
i;oea  to  prove  that  the  words  taken  down  iii  writing  were  contrary  to  the  concurrent 
intention  of  all  parties  :  but  he  also  thought  it  was  to  be  of  the  highest  naCura  ;  for  he 
adds  that  it  tonat  be  irrefragable  evidence.  He  therefore  seema  to  say,  that  the  proof 
must  satisfy  the  court  what  was  the  concurrent  inteutiou  of  all  parties  ;  and  it  must 
never  be  foivot  to  what  extent  the  defendant,  one  of  the  parties,  admits  or  denies  the 
intention.  Lord  Thurlow  saying  the  evidence  must  be  strong,  and  admitting  the 
difficulty  of  finding  such  evidence,  says,  he  does  not  think  it  can  be  rqect«d  as 
iucompetent. 

"  I  do  not  go  tbiough  all  the  cases,  as  they  are  all  referred  to  in  one  or  two  of  the 
last.  In  Rich  v.  Jackson,  there  is  a  reference  to  Joynes  v.  Statham,  and  a  note  of  that 
case  preserved  in  Lord  Hardwicke's  manuscript.  He  atatee  the  propasition  in  the  very 
terms :  that  he  shall  not  confine  the  evidence  to  ftaud  ;  that  it  is  admissible  to  mi<ital[e 
and  surprise  ;  and  tt  is  veiy  ainsular,  if  the  court  will  take  a  moral  jurisdictirm  at  all, 
that  it  should  not  be  capable  of  being  applied  to  those  cases  ;  for  in  a  moral  view  there 
is  a  very  little  difference  between  calling  for  the  execution  of  an  agreement  obtained  by 
fraud,  which  creates  a  surprise  upon  the  other  party,  and  desiring  the  execution  of  an 
agreement  which  can  be  demonstrated  to  have  been  obtained  by  surprise.  It  is  im- 
possible to  read  the  report  of  Joynes  v.  Statham,  and  conceive  Lord  Hardwicke  to  have 

(a)  Insurance  policies  are  often  the  sub-  ger  r.  State  Inreetment  Co.,  6  Sawy. 
jecte  of  this  kind  of  equitable  relief.  If  (C.  Ct)  SO*  ;  Mead  t.  Westohester  Fite 
either  party  to  the  policy  can  show  by  Ins.  Co.  64  N.  Y.  4G8  ;  Heani  v.  Eqnitahl* 
conversations  or  lettora  relating  to  the  Safety  Ins.  Co.,  4  ClifC.  C.  C.  193  ;  Hay 
policy,  or  b^  the  apnlication  for  ^e  policy,  «.  Star  Fire  Ina.  Ca,  77  N.  Y.  2S5. 
that  It  was  intendea  to  contain  something  So  a  grantee  may  show  that  a  clause  io 
more  than  it  does  contain,  or  not  to  con-  a  deed,  by  which  he  aasnmed  to  pay  a  cer- 
tain some  stipulationa  that  it  does  contain,  tain  incumbrance  on  the  granted  preni- 
a  coort  of  equity  will  reConn  it  Mercan-  ises,  was  inserted  without  his  consent 
tile  Ins.  Co.  V.  Jaynea,  87  111.  1S9 ;  Bmg-  KUuiar  r.  Smith,  77  K.  Y.  22S. 
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§  361.  Bills  for  spMiflo  perfoimanoK  Therefore,  where  the  bill 
18  for  the  speeifie  performance  of  a  contract  m  writing,  parol  evi- 
dence is  admissible  in  equity  to  show,  that  bj  mistake,  not  origi- 
nated in  the  defendant's  own  gross  carelessness,  the  writing 
expresses  something  materially  different  from  his  intention,  and 
that  therefore  it  would  be  unjust  to  enforce  him  to  perform  it.^ 
Thus,  where  a  bill  was  filed  for  the  specific  performance  of  an 
E^eement  to  convey  certain  premises,  which,  as  the  defendant 
alleged,  included,  by  mistake,  a  parcel  not  intended  to  be  con- 
veyed ;  parol  evidence  of  this  fact  was  admitted,  and  the  bill  was 
thereupon  dismissed.'  So,  where  the  bill  was  for  the  specific 
performance  of  an  agreement  to  make  a  lease,  upon  a  certain  rent ; 
the  defendant  was  admitted  to  show,  by  oral  evidence,  that  the 
rent  was  to  be  a  clear  rent,  the  plaintiff  paying  all  taxes.  And 
where  a  mortgage  was  intended  to  be  made  by  two  deeds,  the  one 

been  of  opinion,  that  evidence  is  not  Bdmiuible  in  auch  cases ;  Uionffb  I  tgree  with 
Lord  KoeelyD  tint  the  report  is  inaccurate.  Lord  Roxslyu  expreiisly  takes  tbe  liisdnc- 
tioD  between  a  perw)n  coming  into  this  conrt,  desirinc  Uiat  a  new  term  shall  be  intio- 
dnced  into  an  agreement,  sad  a  peraao  admittjng  the  agreemeut,  but  resisting  the 
exeuutiau  of  it  hv  makiog  out  a  case  of  surprise.  If  that  is  made  out,  the  court  will 
Dot  say  the  sgrcenient  Lbs  a  different  ntesning  from  that  which  is  nut  upon  it ;  but 
rapposing  it  to  have  that  meaning,  under  all  Che  oircumstancea  it  is  not  so  much  of 
coarae  that  this  court  will  specijicollj  execute  it.  The  court  must  be  satisfied,  that 
under  all  the  circumstances  it  is  equitaiile  to  give  more  relief  than  the  plaintiff  can 
haTP  at  law  ;  and  that  was  canied  to  a  great  extent  in  Twining  v.  Morrice  (2  Bro.  C. 
C.  326).  In  that  case,  it  was  impossible  to  impute  ftnnd,  mistake,  or  ncdigeuce  ;  but 
Lord  Kenyan  was  satiaGed  tbe  agreement  was  obtained  by  surprise  upon  third  persons  ; 
which  therefore  it  was  unconscientious  to  execute  against  tha  other  party  interested  in 
the  question.  It  has  hern  decided  freuuently  at  law,  that  then:  could  be  no  suoh  thing 
as  a  puffer  at  an  auction.  That,  whether  right  or  wrung,  has  been  much  disputed  here. 
(CoBollj  V.  PaiBOua,  3  Ves.  Junr.  626,  n.)  In  that  case,  wo  contended  that  all  the  par. 
ties  in  tbe  room  ought  to  know  the  law.  Lord  Kenyon  would  not  hear  us  upon  that ; 
and  1  do  not  much  wonder  at  it :  but  Blake,  being  the  common  acquaintance  of  both 
parties,  and  having  no  purpose  to  hid  for  the  vendor,  unfortunately  was  employed  to 
bid  for  the  Teadea  ;  and  others,  knowing  that  he  was  {jenerally  employed  for  the  ven- 
lor,  thought  the  bidding  was  for  him.  Lord  Kenyon  said,  tliat  was  such  a  E^urprisa 
jpon  the  transaction  of  the  sale  that  he  would  leave  the  parties  to  law  ;  and  yet  it  waa 
Impossible  to  suy  that  tbe  vendee  appointing  his  friend,  without  the  least  notion,  much 
lees  intention,  that  the  sale  should  be  prq'ndiced,  was  fraud,  surprise,  or  anvthing  tbat 
could  be  characterized  as  morally  wrong.  That  case  illustrates  the  principle,  that  cir- 
camsCances  of  thst  sort  would  prevent  a  specific  performance  ;  and  that  it  is  competent 
to  this  court,  at  least  for  the  purpose  of  enabling  it  to  determine  whether  it  will  epeci- 
fically  execute  an  agreemeut,  to  receive  evidence  of  the  circumstances  under  which  it 
was  obtained  ;  and  I  will  not  say  there  are  not  cases  in  which  it  may  he  received,  to 
enable  tbe  conrt  to  rectify  a  wril^n  agreement,  upon  surprise  and  mistake,  as  well  as 
taai  ;  proper,  iirefrBgable  evidence,  as  clearly  satisfactory  that  there  has  been  mistake 
or  sniphse,  as  in  ti\e  other  case,  that  there  has  been  fraud.  I  agree,  those  producing 
evidence  of  mistake  or  surprise,  either  to  rectify  an  agreement,  or  calling  upon  the 
conrt  to  relHise  a  specific  performance,  undertake  a  case  of  greet  difficulty  ;  but  it  does 
not  follow  that  it  ii  therefore  incompetent  to  prove  the  actual  eiisCsDce  of  it  by  evi. 
dence."     S  Ves.  333-830. 

1  King  V.  Hamilton,  4  Pet.  311,  328  ;  Western  R.  B.  Co.  f.  Babcock,  6  Het  348 ; 
Adsnu,  Doctr.  of  En.  p.  8* ;  J  Story,  Eq.  Jnr,  £{  162-168 ;  anU,  vol.  L  S  288  *. 

«  CaiTerley  d.  WiUiams,  1  Yea.  Jnnr.  210. 
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absolute,  and  the  other  a  defeasanca,  which  latter  the  mortgagee 
omitted  to  execute,  the  mortg^^r  was  admitted  to  ahow  the  mis- 
take. Ajid  in  these  cases  it  makes  no  difference  in  the  principle 
of  relief  whether  the  omisnon  is  charged  as  a  pare  and  innocent 
mistake,  or  aa  a  fraud.'  But  the  mistake  must  be  a  mittake  qf 
ftut ;  for  as  to  mistakes  of  law,  tboogh  the  decisions  are  some- 
what conflicting,  yet  the  weight  of  authority  is  now  clearly  pre- 
ponderant, that  mere  mittake*  of  law  are  not  remediable,  except  in 
a  few  cases,  peculiar  in  their  character,  and  involring  other  ele- 
ments in  their  dcciaion.*  (a) 

§  362.  Bm>  for  rAioisMicin  Of  oontnotB.  Upon  the  same  general 
principle  of  equitable  relief,  where  the  bill  seeks  that  a  contract 
'  may  bo  reteinded  or  eanctUed,  or  givenup,  parol  evidence  is  admie- 
eible  to  prove  extraneous  facts  and  transactioua  inconsistmt 
with  the  t«rms  of  the  contract,  and  thus  indirectly  contradictii^ 
them.*  (J) 

§  363.  BiiiB  to  refonn  oontnot.  So,  where  the  bill  is  brought 
to  reform  a  written  irutrumei^  of  control,  or  of  eonveyanee,  whether 
it  be  executory  or  executed  being  immaterial,  parol  evidence  is 
generally  admissible  to  show  a  mistake  in  the  instrument  But 
the  proof  in  this  case  must  be  of  a  mutual  miatake  ;  for  though  & 

>  Joyna  o.  Stathun,  8  Atk.  S83 ;  Uuoq  v.  Armilage,  13  Tea.  25.     And  Bee  Rick 

B.  Jackaon,  1  Bra.  C.  C.  fiU  ;  s.  c.  A  Yes.  384  ;  Townahcnd  (Marq^)  v.  StangToom,  C 
Ve».  32S  ;  Huut  e.  Kousnuuiier,  8  Wheat.  171,  SlI ;  finonfird  e.  Bnjnerd,  15  CooiL 
576  ;  FUbell  i.  Bell,  1  Clarke,  COi.  S7. 

>  Hunt  v.  Koniunanieie,  1  Pet.  16  ;  Bonk  Doited  Statu  v.  Daniel,  13  Fet.  S^  t5 ; 
1  Story,  Eq.  Jur.  llfl. 

■  1  Stoty,  Eq.  Jur.  191 ;  3  Storj,  Eq.  Jot.  %  US* ;  Id.  Scdfield't  ed.  vol.  i.  })  OM, 
aSl  a  ;  Mitford'a  Plead,  in  Eq.  pu  108  (Sd  mL)  ;  fio^M  e.  Gnmdy,  8  Pet  210. 

(a)  Toopa    e.  Snyder,   70    Ind.   564  ;  not  expreaa  the  trae  UtentioA  of  tbe  par* 

Heavenridie   v.    Houdy,   49    Ind.   434  ;  ties,  aud  iatrodacing  it  for  the  purpose  of 

Leaslie  v.  Richardson,  60  Ala.  CflS  ;  Baell  ihawing  the  circumsUnciis  which  makn  H 

«.  Atlantic  Ins.  Co.,  BS  IT.  S.  86  i   Gebb  inequitable  and  UDConscientiDna  that  tbe 

V.  Bose,  40  Md.  387  ;  Goltn  v.  Saoaaack,  intention  shouH  be  ouTJed  out     Sloaten- 

63  111.  i&6  ;   Learitt  v.  Palmer,  8  N.  Y.  hurgh    i.    Tompkina,    1    Stockton,    Ch. 

IS ;  McAnJDch  e.  Laughlin,  IS  Pa.  St.  371.  (K.  J. )  332. 

But  when  both  parties  to  a  contract  ue         (b)  Oral  eridenca  tha,t  an  inttnuMiit 

ignorant  that  a  certain  right  which  ths  purriortiDK  to  be  an  aKreenimt  between 

contract  purports  to  grant  no  longer  ex-  uuiband  and  wife  wa>  aigned  with  a  mu- 

ista,  by  reason  of  the  action  upon  it  of  taul  undentandiug  tiiat   they  were   not 

some  hw,  and  both  parties  auppoae  it  to  lunlly  bonnd  tbareby,  is  admtaaible  on  a 

be  granted  by  the  coiitrnct,  then  the  mi«.  bul  to  cuicel  the  affreemcoit.     Earla  o. 

Uke,  beiugortheeiistenceof  the  tight,  is  fiice.  111  Maas.  17.     But  where  hustand 

a  mistake  of  fact,  and  the  contract  will  be  and  wife  each  liad  drawn  a  «rill  in  bror  of 

Teformi^d.      Blakeman    c.    Blakeman,   3S  the  other,   and,  by  laiKtake,  «ch  aigned 

Conu.  320.      There  is  a  great  difference  the  will  dr&mi  by  the  other,  it  itas  held 

between  introducing  parol  eridence  for  the  that  there  was  no  wilL     Altei's  Appeal, 

paipoee  of  showing  that  tlie  writing  does  47  Fk.  St.  841. 
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mistake  on  one  side  may  be  a  grotmd  for  reacinding  a  contract,  or 
for  refusing  to  enforce  its  specific  perfonuanoe,  it  is  only  where 
the  mistake  is  mutual  that  equity  will  decree  an  alteration  in  the 
terms  of  the  instrument'  (a)  Whether  this  ought  to  be  done  upou 
merely  verbal  evidence,  where  tliere  i»  no  previous  article  or 
memorandum  of  ^^eement  or  other  proof  in  writing,  by  which  to 
reform  the  instrument,  has  sometimes  been  doubted,  but  is  now 
no  longer  questioned.  The  written  evidence  may  be  more  s&ti»* 
factory,  but  the  verbal  evidence  is  clearly  admissible ;  for  the  writr 
ten  evidence  may  be  only  a  letter,  or  a  memorandum,  of  no  higlier 
degree,  in  legal  estimation,  than  oral  testimony,  though  more  dis- 
tinct and  certain  in  the  conviction  it  may  produce,  (i)  It  is  there- 
fore only  required  that  the  mistake  be  either  admitted,  or  distinctly 
proved  to  the  satisfaction  of  the  comt ;  and  though  the  undertak- 
ing may  be  one  of  great  difficulty,  especially  ^lainst  the  positive 
denial  of  the  answer,  yet  the  repoi-ted  cases  show  that  this  may  be 
done.  The  language  of  the  learned  judges  on  this  point  implies 
no  more  than  this,  that,  in  determining  whether  such  proof  has 
been  0ven,  great  weight  will  be  allowed  to  what  is  properly 
sworn  in  the  answer.'    But  whether,  in  a  bill  to  reform  a  writ- 


by  Hare  &  Wallace,  vol.  ii.  put  1,  pp.  SlS-CSfl,  vbara  all  the  cans  on  this  subject 
ar«  collected  and  reviewed. 

>  Ibid.  And  aee  Gilleapie  «.  Moon,  2  Jobiu.  Ch.  686,  600,  vhere  this  point  wta 
coEuidered,  and  the  authonti«s  reviewed.  See  alao  TovluheDd  *.  Stangroolu,  6  Yea, 
S28  ;  Sbelbarne  v.  Inchiquiu,  1  Rra.  C.  C.  3SS,  S4I  ;  Barstow  v.  Kilvington,  £  Tea. 
SBS  i  NewBom  v.  Bufferlow,  1  Dbt.  Ch,  879  ;  Inskoe  o.  Proctor,  8  Monr.  311,  Whera 
the  mistake  alleged  iu  the  bill  ii  admitted  in  the  KQEwer,  but  the  auBirer  sets  up  an 
agreemeDt  different  from  that  alUged  in  the  bill,  parol  erideiice  ia  admivaible  to  proTQ 
wbat  waa  the  real  BgreemeDt.  Welts  v,  Hodf^,  t  J.  J.  Manh.  120,  How  lai  a  court 
of  equity  ought  to  be  active  in  panting  relief  by  a  ipteifie  fer/ormana,  iu  favor  of  ft 

Brty  seeking,  first,  to  reform  the  contract  b;  parol  evidence,  aod  theo,  in  the  aama 
1,  to  obtain  perfonnance  of  it  aa  tbua  reformed,  is  a  point  apon  which  learned  judg«s 
have  held  different  opinions.  The  English  judges  have,  on  various  occasione,  refused 
to  grant  the  relief  prayed  for  under  anch  clrcumatancee;  and  at  other  times  have  ex- 
jiTHMd  strong  opinions  spinet  it  But  in  this  country,  as  will  be  seen  in  the  note 
Mow,  the  weight  of  opinion  is  in  favor  of  granting  the  relief ;  and  it  has  acconiingly 
been  granted.  Gille8)iie  v.  Moon,  tupra ;  EeWlbiack  «,  Livingston,  4  Johns.  ClL 
Ul  ;  Bellows  V.  Stone,  U  N,  H.  17G.  And  eee  1  Story,  Eq,  Jar.  S  ISl  ;  anU,  vol  L 
I  2ee  a ,-  Wooden  t.  Haviland,  la  Conn.  lOL 

(a)  Bat  equity  will  interfere  only  aa  eradon  without  notice,  conrtB  of  equity 
,  between  the  original  parties  or  thoaeflaim-  will  grant  no  rehef.  1  Story,  Eq.  Jur. 
ing  under  them  iu  privity  ;  sncb  as  per-  S  165,  and  cases  cited,  Ah<D  same,  Bed. 
sonal  representatives,  heirs,  devisees,  lega.  field's  ed,  jS  ^^^  0-164  g,  and  notes  con- 
tees,  Bssignees,  voluntary  grantees,  or  taining  the  latest  caaes, 
judgment  creditors,  or  purchasers  from  (6)  Heam  e.  Eouitable  Safety  Ins.  Co,, 
thaiD  with  notice  of  the  facts.  As  against  4  CUS,  C,  C,  192  ;  Brufuer  v.  State  Invest- 
bonaJUU  purchaaers  far  a  valuable  coniid-  ment  Co.,  6  Sawy,  C  G.  304. 
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ten  instrument,  and  in  the  absence  of  any  allegation  or  charge 
of  fraud,  and  on  the  ground  of  accident  and  mistake  alone,  verbal 
evidence  is  admissible  to  prove  a  distinct  and  independent  agree- 
ment, not  mentioned  or  alluded  to  in  the  written  instrument,  to 
do  something  further  than  is  there  stated,  and  tohieh  the  Statute 
of  Fraudt  requires  to  be  proved  by'WrUing,  is  a  point  involved  in 
no  little  doubt,  by  the  decided  cases.  In  those  which  have  fallen 
under  the  author's  notice,  the  e\-idence  has  been  held  admissible, 
in  cases  not  within  the  statute  ; '  but  in  regard  to  those  to  which 
the  statute  applies,  the  decisions  in  England  are  not  uniform? 

•  Baker  o.  Paine,  1  Ves.  158,  was  an  ajweement  for  tlie  sale  of  goocU,  between  ven- 
dor and  parcbosai.  And  «ae  Bellows  v.  Slone,  11  N.  H.  176  j  Wesley  «.  Thomas,  6 
H.  &  J.  S4. 

*  In  the  fullowing  English  cases  Ter1»l  evidencs  was  admitted  ;  namely,  in  Bogen 
o.  Earl,  1  Dick.  2Bi,  to  rectify  a  mistake  of  the  solicitor,  in  drawing  a  maniaire  settle- 
ment ;  in  Thomas  v.  Davis,  Id.  301,  to  i«ctify  a  mistake  in  a  conveyance,  by  the  oniis- 
siou  of  one  of  the  parcels  of  land  intended  ta  ba  conveyed  ;  in  Sims  v.  Unj,  2  Cb.  Ca. 
22S,  to  prove  a  mistake  in  the  penal  sum  of  a  bond  by  writing  it  forty  instead  uf  /imr 
hundred  pounds,  for  which  Isttjir  sum  the  heir  of  the  obligor  was  accordioKl;  cluuged. 

But  such  evidence  was  rejected,  or  held  LDadmissible,  in  Hardwood  v.  Wallace,  cited 
in  2  Ves.  ISfi,  where  it  was  proposed  to  prove  «,  mistake  in  drawing  a  marriage  settle- 
ment, and  thereby  to  exclude  all  the  daughters  of  a  seoond  marriage  ;  in  WoolUiu  v, 
Heam,  7  Ves.  SlI,  where  it  was  proposed  to  prove  a  parol  agreement  for  a  Lower  rent 
than  was  inserted  in  the  lease,  wbiuh  was  far  seventeen  years  ;  and  in  Att.-Gen.  e. 
Sitwell,  1  Y.  &  C.  5M,  G82,  G83,  where  it  was  attempted  to  show  b^  parol  evideiive 
that,  in  a  contract  with  the  crown  for  the  sale  of  the  manor  of  Eckiogton,  with  ths 
appurtenances,  tlie  aiivowson  nos  omitted  by  miatake. 

Id  the  following  American  cases,  also,  verbal  evidence,  in  cases  within  the  Statute 
of  Frauds,  was  held  inadmissible  :  Dwight  v.  Pomeroy,  17  Hsss.  30S,  where  the  plain- 
tiff, being  a  creilitor  of  an  insolvent  debtor,  who  had  executed  a  deed  of  assignmeut  in 
trust  for  the  beoelit  of  lua  creditors,  filed  his  bill  sgainst  tbe  trasteea  to  reform  an 
alleged  mistake  in  the  trusls  expressed  in  the  deed,  &>,  in  Elder  v.  Elder,  1  Paiif.  80, 
where  the  written  screemeut  was  for  tbe  conveyance  of  a  "  lot  of  laud  in  Windham, 
fonaerly  owned  by  J.  E.,"  and  the  plaintiff  proposed  to  prove  by  parol  that  it  was 
intended  to  include  the  lu^oining  land  in  Westbrook,  under  the  same  ownership,  but 
that  this  was  omitted  by  mistaJie.  In  Osboni  v.  Pbelps,  19  Conn.  tiS,  an  agreement 
for  tbe  sale  of  lands  was  drawn  in  two  separate  instruments  ;  one  to  be  signed  by  the 
vendor,  and  tbe  other  by  the  purchaser,  and  neither  of  the  instraments  containing  any 
reference  to  the  other  ;  but  each  was  signed  by  the  wrong  pnrtv  by  mistake,  whi^  the 
plaintiff  sought  to  prove  by  parol  evideuce,  but  the  court  (Ellsworth,  J.,  ttrtnut  dU- 
tsrUitnU)  htJd  it  iiudiuissible. 

But  in  other  Americaa  cases  aach  evidence,  upon  great  consideration,  baa  been  held 
admissible.  The  principal  of  these  is  Gillespie  v.  Hooo,  2  Johns.  Ch.  58G,  which  was 
bill  for  relief,  and  for  the  reconveyance  of  b  parcel  of  land,  which  had  been  inclnded, 
~  mistake  or  band,  in  a  deed  of  conveyance  ;  and  upon  general  grounds,  after  a  review 
the  cases  by  the  learned  Chancellor  Kent,  verbal  evidence  of  tSe  mistake  was  admit- 
ted, and  a  reconveyance  decreed.  So  in  "niton  v.  Tilton,  9  N.  H.  386,  where  tenants 
in  common  agroed  to  make  partitlou  pursuant  to  a  verbal  award,  and  executed  deeds 
accordingly  ;  but  in  the  deed  to  the  plaintiff  a  parcel  assigned  to  him  was  omitted  by 
mistake,  and,  in  a  bill  for  relief,  verbal  evidence  of  the  mistake  was  held  admissible, 
and  relief  thereupon  decreed.  So,  in  I^angdon  v.  Keith,  9  Vt.  2B9,  where,  upon  the 
transfer  of  a  part  only  of  several  promissory  notes  secured  by  mortgage,  an  assignment 
of  the  mortga^'s  entire  interest  in  the  mortgage  was  mode  by  mistake,  instead  of  a 
part ;  and  relief  was  decreed,  npon  the  like  proof.  So,  in  De  Riemer  «.  Csntilloii, 
4  Johns.  Ch.  86,  where  a  portion  of  the  land  purchased  at  a  sheriffs  sole  was,  by  mis- 
take, omitted  in  his  deed  to  the  purchaser  ;  and,  npon  parol  evidence  of  the  fact,  the 
judgment  debtors  were  decreed  to  convey  to  the  porchoBer  the  omitl«d  puceL     And 
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aeither  are  those  in  the  United  States ;  but  the  weight  of  modem 
opinions  in  the  former  country  seems  opposed  to  the  admission  of 
parol  evidence,  and  in  this  coimtry  is  in  its  favor,  (a)  It  is,  how- 
ever, universally  agreed,  that  the  statute  interposes  no  obstacle  to 
relief  against  fraud,  whether  actual  or  constractive ;  and,  there- 
fore, courts  of  equity  have  always  unhesitatingly  relieved  parties 
against  deeds  and  other  instruments,  which  have  heen  fraudulently 
made  to  express  more  or  less  than  was  intended  hy  the  party  seek- 
ing relief.  It  is  difficult  to  perceive  any  moral  or  equitable  dis- 
tinction between  a  fraud  previously  conceived,  and  afterwards 

•ee  Efisaelbrack  c.  Lirin^toD,  i  Johai.  Ch.  \H  ;  1  Stoir,  Gq.  Jnr.  J  1S1,  and  notes ; 
UogBD  t>.  Dtl.  Ins.  Co.,  1  Wash.  C.  C.  i22  ;  Smith  r.  Chapman,  i  Conn.  844  ;  Wat- 
■OD  «.  Well^  b  Coon.  468  i  Chamberlaiu  e.  Thompson,  10  Conn.  243  ;  Wooden  v. 
Haviland,  IS  Conn.  101. 

In  B«v«ral  cases  the  eridence,  apon  which  the  roistalce  was  comct«il,  was  partly 
Terbal  and  partly  in  writing,  the  former  being  admitted  witboat  objection.  See  Exeter 
V.  Exeter,  3  Mf.  k.  Ct.  g^l  ;  Sbipn  t>.  Swann,  2  Bibb,  82. 

In  uthers,  usiuilly  cited  apon  Uie  poiiit  in  qnestion,  the  evidence  wa«  \a  lettera,  or 
other  writings,  signed  bj  the  party  in  whose  favor  the  mistake  was  made.  See  Kiuidal 
*.  Randal,  2  P.  Wma.  484  ;  Bantow  e.  Eilvington,  G  Yea.  593  ;  Bedford  v.  Abercom, 
1  Uy.  k  Cr.  312  ;  Jalabert  t.  Chandoa,  1  Eden,  872  ;  Pritchard  «.  Qninchant,  AmbL 
147. 

In  other  cases,  also,  frequently  cited  in  this  connection,  the  hill  eonsht  a  specifio 
perfoTToaTice  of  tbe  contract  aa  it  waa  vritten';  in  which  caae,  ai  the  court  la  not  bonnd 
to  decree  a  performance  unlesa  the  plaintiff  is  equitably  entitled  to  it,  under  all  the 
circumstances,  it  is  everywhere  agreed  that  verbal  evidpnce  is  admissible,  on  the  part 
of  tbe  defendant,  to  show  that  tbe  writing  does  not  ex]>reea  the  real  intent  of  the 

Ciea.    See  Rich  v.  Jackaon,  i  Bro.  Cb.  C.  Gl4  ;  6  Ves.  S34,  n. ;  Clarke  v.  Grant,  14 
eie  ;  Higginson  V.  Clowes^  IE  Ves.  CIS ;  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  22. 

(a)  In  Atty.-Gen.  «.  Sitwell,  1  T.  ft  C.  intention  <^  both  pMtiea  that  a  portion  dt 

6S9,  Baron   Aldenon,   in   delivering  his  the  estate  was  not  to  pass.     Bnt  In  my 

judgment,  said  :  "I  canaot  help  foeting  preaent  view  of  the  queatian,  it  seems  to 
that,  in  the  caae  of  an  executory  agreement,  me  that  the  court  ought  not,  in  any  case, 
Grat  to  reform  and  then  to  decree  an  eze-  where  the  mistake  ia  denied,  or  not  ad- 
cntion  of  it,  would  be  virtually  to  repeal  mitted  by  the  answer,  to  admit  parol  evi- 
the  Statute  of  Frauds.  Tbe  only  ground  dence,  and  ui>od  that  evidence  to  reform 
on  which  I  think  the  case  could  have  been  an  exeentory  agrewnent." 
put,  would  have  baen  that  the  answer  con-  In  Wood  u  •■' '  ' 
tained  an  admisaion  of  the  agreement  as  Eq.  20S,  5  I 
stated  in  the  bill ;  and  the  parties  mutu-  bill  averred  thst  the  liefeiidaut  entered 
ally  agreeing  thst  there  waa  a  mistake,  tbe  into  an  agreement  to  purchase  an  estate, 
case  might  have  fallen  within  the  principle  tbe  terms  of  which  were  to  be  reduced 
of  those  coses  at  law,  where  there  ia  a  de-  to  writing,  and  aigned  by  the  parties 
elaration  on  an  agreement  Dot  mthin  the  the  nert  morning.  The  bill  nlso  alleged 
statute,  and  no  issue  tsken  upon  the  agree-  that  the  defendant  paid  lifty  pounds  as 
ment  by  tbe  ple;^  ;  because,  in  such  esse,  a  deposit,  and  took  a  receipt,  bat  that 
it  would  seem  aa  if,  the  agrepment  of  the  he  had  refused  lo  complete  the  purchase, 
parties  being  admitted  by  the  record,  the  and  bad  never  signed  the  agreement.  The 
use  would  no  longer  be  within  the  statute,  plaintiff  prayed  for  a  Bpeciflc  performance. 
I  should  then  have  taken  time  to  consider.  The  defendant  demurred  to  the  bill  on  tbe 
whether,  according  to  tbe  dWo  of  many  gronnd  that  the  caae  came  within  the  Slat- 
venerable  judges,  I  should  not  have  been  ute  of  Frauds,  and  the  objection  waa  bub- 
■sthoriMd  to  reform  an  executory  agree-  talned. 

msnt    for  the  conveyance  of  an   estate.  The  American  rule,  aa  stated  by  Mr. 

where  it  was  admitted  to  b«v«  bMD  the  Oreenleaf  Id  the  text,  was  adhered  to  in 
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consummated  in  the  executioa  of  the  instnuaent,  and  a  fnnd 
BabBequeutly  conceived,  and  attempted  to  be  consummated  b;  an 
iniquitous  literal  adherence  to  the  terms  of  an  ifistrument,  which, 
by  accident  or  mistake,  does  not  express  what  was  intended.  Nor 
is  it  easy  to  discern  any  substantial  reason  why  equity  should  not 
treat  both  as  alike  fraudulent,  and  relieve,  on  the  same  principle, 
as  well  against  the  one  as  against  the  other.  Surely  there  can  be 
no  moral  difference  between  cheating  another  by  purposely  be- 
traying him  into  a  mistake,  and  cheating  him  by  taking  advan- 
tage of  a  mistake  alrisady  accidentally  made. 

§  364.  Parol  evldenoo  to  allow  ■  daad  to  be  a  mortgace.  Parol 
evidence  is  also  admitted  in  equity,  to  prove  that  a  deed  of  con- 
veyance, made  absolute  by  mistake  or  accident,  was  intended  onl^ 
at  a  mortgage.  This  evidence  has  always  beeu  admitted  in  bills 
to  redeem,  in  which  mode  the  point  usually  occurs ;  but  the  prin- 
ciple of  admissibility  is  applied  to  other  cases  of  mistake  and 
accident,  as  well  as  of  fraud,  wherever  justice  and  equity  require 
its  application.'    Such  evidence  is  also  admitted  to  prove  a  parol 


Conaw«r«.  Q<m,2i  Ean.  8)   ,  .  -  „.    — .,  - 

held  to  be  DO  defraice  to  s  suit  to  refofin  a  tab  or  bf  deceit  and  fraud,  will  not  al 

dead,  that  the  agreeineat  for  the  lale  m*  coiutitate  auch  an  eatoppd.    There  m 

oral,  though  required  b;  the  Statate  of  concnr,  alao,  same  change  in  tha  couditioa 


Frauds  to  be  iu  writing,  and  in  accord  are  or  poeicion  of  the  party  aeeking  relief,  by 
Petpach  e.  Hembnch,  48  Wis.  IIS ;  Prior  T«aion  of  being  induced  to  enter  upon  tbe 
•.  'Williams,  9  Abb.  (N.  Y.)  App.  Dae  execution  of  the  agreemeot,  or  to  do  acta 
024.  In  the  case  of  Olaw  v.  Hnltwrt,  102  upon  the  bith  of  it,  as  if  it  were  ezecnt«d 
Hasa.  21,  WelU,  J.,  gives  an  eihanatiye  with  the  knowledge  and  acquiescence  of 
reriew  of  the  autborities  on  ihii  point,  sod  the  other  party,  either  eipreas  or  implied, 
itatea  the  law  ei  follows  :  —  "  When  tha  for  which  he  would  be  left  without  redna 
proposed  reformation  of  an  instrument  in-  if  the  agrrcmeDt  were  to  be  defatted. 
rolfea  the  B})eciEu  enforcement  of  an  oral  Upon  a  somewbat  extended  examination 
agreement  within  the  Statate  of  Frauda,  of  the  deciaions  in  regard  to  thja  Fffect  of 
or  when  the  term  songht  to  be  added  the  Statute  of  Frauds  upon  the  ri)^t  to 
would  so  modify  the  instrument  aa  to  make  have  equitable  relief  where  the  writing  ii 
it  operata  to  conrey  an  Interest,  or  secure  defective,  although  man}'  of  them,  lAeo 
a  right  which  can  only  be  conveyed  or  •»•  the  rdief  has  been  granted,  hardly  cotne 
cured  through  an  instrument  in  writing,  within  this  deflnition  in  the  apparent  char- 
and  for  wEiich  no  writing  has  ever  existed  acter  of  the  particular  facts  upon  which 
the  Statnte  of  Frauds  is  a  sufficient  an-  they  were  decided,  yet  we  are  aatisfied  that 
Hwer  to  such  a  proceeding,  nnlen  the  plea  this  principle  of  discnmination  is  the  only 
of  the  statute  can  be  met  by  some  ground  one  which  can  give  conaistencv  to  the  graat 
of  egtoppel,  to  deprive  the  party  of  his  masa  of  authorities  upon  tnis  tubject." 
rif(ht  to  set  up  that  defence.  Jordan  v.  The  oas  of  Oiltespie  v.  Uoon,  2  Johna. 
Sawkina,  1  Vea  Jr.  102  ;  OabomB.  Phelps,  Ch.  685,  referred  to  by  Mr.  Oreenlaaf  is 
IS  Conn.  S3  ;  Qinan  v.  Cooke,  1  Sch.  h,  note  2,  wns  followed  in  De  Peyrter  *.  II**- 
Lef.  22.  The  feet  that  the  omtsidon  or  bronck,  1  Eem.  (N.  Y.)  691,  and  the  de- 
defect  in  the  writing  by  reason  of  which  it  daion  In  Wiawall «.  Rail,  8  Paige  (K.  T.}. 
fBileil  to  convey  the  hnd,  or  express  the  818,  la  to  the  tame  nSect. 
obligation  which  it  i«  tooght  to  make  it 
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agenej/  for  the  purchase  of  lands,  in  order  to  raise  a  trust  for  the 
benefit  of  the  priucipal,  where  the  agent  has  purchased  and  taken 
the  conTeyance  in  his  own  name.^  So,  in  a  bill  to  reform  a  bond, 
and  for  relief,  parol  evidence  is  admissible  to  prove  that  the  bond, 
made  joint  by  mistake,  was  intended  to  be  joint  and  eereral ;  or 
that  the  name  of  thewrong  person  was  inserted  as  obligee.*  (a) 

§  S65.  TiuBts.  Statnt«  of  FtmnOi.  In  cases  of  tra««,  it  has 
already  been  stated  that  the  Statute  of  Frauds  requires  that  tbey 
be  proved  by  some  writing,  but  that  this  relates  only  to  express 
tmsts,  intentionally  created  by  the  parties,  and  not  to  retulting 
and  implied  trugtt,  arieii^  out  of  collateral  facts.  Such  facts, 
therefore,  may  be  proved  by  parol  evidence.^  (i)  And  though 
they  go  to  contradict  the  terms  of  a  deed,  yet  if  they  also  go  to 
prove  fraud,  parol  evidence  is  admissible,  in  order  to  "force  a 
tmst  upon  the  conscience  of  the  party."*  And  irrespective  of 
any  allegation  of  fraud,  it  has  been  settled,  upon  great  considera- 
tion, that  parol  evidence  is  admissible  to  prove  that  the  purchase- 
money  for  an  estate  was  paid  by  a  third  person,  other  than  the 
grantee  named  in  the  deed,  in  order  to  establish  a  trust  in  favor 
of  him  who  paid  the  money.''  It  is  also  admissible  to  charge 
a  trust  upon  an  executor,  or  a  devisee,  who  has  prevented  the 
testator  from  making  prtmition  in  hit  teill  for  the  plaintiff,  by 

Co.,  1  Paige,  48  ;  Uwlu  v.  Pdl,  1  Jotmi.  COi.  CBC  Aiid  tee  2  Cruiie's  Dig.  tit  IS, 
c.  1,  I  11,  u.  1  iGreenleuf's  ed,)  ;  Jamas  r,  Jolinaon,  S  Johns,  Ch.  «7  ;  Henry  tr. 
Di-ris,  7  Id.  10  ;  Clark  v.  Ecnrr,  S  Cowen,  821 ;  Wbittlck  e.  Sado,  1  Faise,  SOi ; 
Imham  v.  Child,  1  Bro.  Ch.  C.  91^  and  cun  in  Ferkina'i  notes  ;  2  StoTj,  £q.  Jar. 
H  7ft8,  1018.     See  ttlao  anU.  \  882,  n.,  and  vol.  1.  §  £84,  n. 

>  Jankliu  V.  Eldredge,  8  Star;,  181,  £SE,  2»S,  2»B  j  UoniB  v.  Nixon,  1  Bow,  S.  C. 
IIS;  B.  c.  17  Pet.  lOB. 

*  Wiser  V.  Blachly,  1  JoliM.  CL  807  i  1  Story  Eq.  Jur.  |  Ifl*. 

*  Ante,  voL  i.  §  266.  *  S  Htory,  Eq.  Jur.  g  1196. 

*  See  Boyd  o.  McLean,  1  Johns.  Ch.  SS2,  whete  the  cases  on  this  point  are  collected 
■&d  reviewed  by  Kent,  Ch.  See  also  Botiford  «.  Bnrr,  2  Johni.  Cb.  40G  ;  S  Stoiy,  Eq. 
Jar.  f  1301,  a.  ;  PilUbury  v.  Pilisbnry,  S  fihepl.  107  ;  Ruuneb  v.  Jackson,  1  How. 
(UiM.)  8GS  1  I  Spence,  £q.  Jar.  Chan.  fi7L 

(a)  See  also  United  State*  v.  Price,  S  there  U  no  exception  ;  and  that  is  this  : 

How,  <U.  S.)  SS  ;  'Wearer  v.  Shryock,  8  the   law  never  implies,   the   court  never 

Bm.   *  E.   (Pa.)   262 ;  Stiles  e.   Brock,  presninea,  a  trust,  but  in  case  of  absolute 

1   Pa.   St.   216;   Moser  0.  Libenguth,   S  neeesiit]'.   The  reason  of  this  rule  is  sacrei] ; 

Rswle  (Pa.)  4SS  ;  Jones  «.  Beae^  2  De  for  If  the  chancer?  do  once  take  liberty  to 

O.  H.  &  Oord.  88S.  constme  a  trust  by  implicatloD  of  law,  01 

(i)  InCookv.  Fountain,  SSwanstSSE,  to  preeume  a  trust  unuecaasarily,  a  way 

Lord   ITotHnghMn   said  :   "Thrre  is  one  Is  opened  to  the  Lord  Chancellor  to  con- 

BDod,  senenl,  infallible  mle  that  floes  to  stme  or  preaame  an;  man  in  England  out 

both  these  kinds  of  trusts.     (He  Esd  In-  of  his  estate.     And  so  at  laat  every  esse  in 

elndedall  troate  in  two  kinds,  —  expreM  coartwillbecomearjiuproamieo."    Jnd^ 

or  implied.)    U  Is  snch  a  genenl  mle  as  Stor;  thinks  this  gtatement  of  the  rule  ii 

■uTet  deeaiTea ;  m  genend  role  to  irlileli  too  ■trotig.    2  Stoiy,  £q.  Jur.  )  lies. 
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expressly  and  verbally  undertaking  with  the  testator  to  fulfil  hia 
wishes  in  that  respect,^  or  by  fraudulently  inducing  him  to  make 
a  new  will  without  such  provision,^  or  the  like ;  the  will  thus  pro- 
cured being  in  favor  of  the  defendant,  as  executor,  devisee,  or 
legatee.  And  in  some  cases  of  trusts  impeifectly  exprettedy  parol 
evidence  has  been  held  admissible  in  explanation  of  the  intent. 
Thus,  where  a  testator  deviSed  his  estate  to  his  wife,  "  having  a 
perfect  confidence  that  she  will  act  up  to  th>ie  vieva  which  I  have 
communicated  to  her,  in  the  ultimate  disposal  of  my  property  after 
her  decease ; "  the  wife  afterwards  died  intestate ;  and  a  bill  was 
filed  by  his  two  natural  children  for  relief,  against  his  heir  and 
next  of  kin,  and  her  heir  and  administrator,  alleging  that  the  tea* 
tator,  at  the  time  of  making  his  will,  desired  his  wife  to  give  the 
whole  of  his  estate,  after  her  death,  to  the  plaintifFs,  and  that  she 
promised  so  to  do ;  parol  evidence  was  admitted  in  proof  of  this 
allegation.^  (a) 

§  366.  Parol  svidsoM  to  itbwt  prMomptioiu.  lu  certain  cases 
of  pretumptiong  qf  law,  also,  parol  evidence  is  admitted  in  eqaity 
to  rebut  lliem.  But  here  a  distinction  is  to  be  observed  between 
those  presnmptions  which  constitute  the  settled  legal  ndet  of  con- 
struction of  instruments,  or,  in  other  words,  conclusive  presump- 
tions, where  the  constructiou  is  tn  favor  of  the  instrument,  by 
^ving  to  the  language  its  plajn  and  literal  effect ;  and  those 
presumptions  which  are  raised  again«t  the  irutrument,  imputing 
to  the  language,  prima  facie,  a  meaning  different  from  its  literal 
import.  In  the  latter  class  of  cases,  parol  evidence  is  admissible 
to  rebut  the  presumption,  and  give  full  effect  to  the  language  of 
the  instrument ;  but  in  the  former  class,  where  the  law  conclu- 
sively determines  the  construction,  parol  evidence  ia  not  admissi- 
ble to  contradict  or  avoid  it.  Thus,  where  the  same  specific  thing 
is  given  twice  to  the  same  legatee,  in  the  same  will,  or  in  the  will 
and  again  in  a  codicil,  and  where  two  pecuniary  legacies  of  equal 
amount  are  ^ven  to  the  same  legatee  in  one  and  the  same  instru- 
ment, the  second  legacy  in  each  case  is  presumed  to  be  a  mere 
repetition  of  the  first ;  but  as  this  presumption  is  against  the  lan- 


1  Thvnn  v.  Thrnn,  I  Van.  290.    3m  klK  3  Storr,  Eq.  Jni.  j  781. 
■  Fodmcin  v.  Qnutiing,  7  Sim.  OU ;  >.  o.  5  Sim.  48fi. 

(a)  Djw  P.  Dyer,  3  Coi,  Ch.  a  U 
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gnage  of  the  Till,  parol  evidence  is  admissible,  where  the  subject 
is  capable  of  such  proof,  to  show  that  the  second  bequest  was 
intended  to  be  additional  to  the  first.  Such  would  be  the  case, 
where  the  bequests  were  of  sums  of  money,  or  of  things  of  which 
the  testator  had  several ;  as,  for  example,  one  of  his  horses,  without 
a  particular  specification  of  the  animal.^  But  where  two  legacies 
of  quantities  unequal  in  amount  are  given  to  t^e  same  person  by 
the  same  instrument,  or  where  two  legacies  are  given,  timpliciter, 
to  the  same  peison  by  different  instruments,  whether  the  amoonts 
or  quantities  in  the  latter  case  be  eqnal  or  unequal,  the  law  con- 
clusively presumes  the  second  bequest  to  be  additional  to  the  first ; 
and  this  coustmctioa  being  in  favor  of  the  language  of  the  instm- 
ment,  by  a  positive  rule  of  law,  parol  evidence  will  not  be  admitted 
to  control  it.^  The  rule,  in  abort,  amounts  to  this :  that  parol 
evidence  is  not  admissible  to  prove  that  the  party  did  not  mean 
what  he  has  said ;  but  that,  when  the  law  preaunue  that  he  did 
not  so  mean,  parol  evidence  it  admissible  to  prove  that  he  did, 
by  rebutting  that  presumption ;  it  not  being  conclusive,  but  dis- 
putable. And  the  rule  is  applied,  not  only  to  cases  purely  testa- 
meutary,  but  to  cases  where  there  was  first  a  will  and  then  an 
advancement,'  or  first  a  debt  and  then  a  will,*  as  well  as  to 
others. 

§  367.  Daolanttona  of  PartlM.  The  parol  evidence  mentioned 
in  the  preceding  section,  as  inadmissible,  refers  to  the  verbal  dec- 
larations of  the  party.'  In  both  classes  of  the  cases  referred  to, 
parol  evidence  is  clearly  admissible  to  show  any  collateral  faett 
relating  to  the  party,  such  aa  his  family,  fortune,  relatives,  situa- 
tion, and  the  like,  from  which  the  meaning  of  the  instrument  in 
question  can  be  collected.^    And  where  the  language  is  clear,  and 

>  1  Spenc*.  Eq.  S\u.  Chan.  p.  688  ;  Coote  «.  Bired,  2  Bro.  C.  C.  621,  627,  628,  per 
Ld.  Thurlow  ;  m  e™unded  by  Ld^  Alvanley,  in  OBbome  o.  D,  of  Leeds,  6  Ves.  368, 


SeO,  and  by  Sir  £.  Sngden,  in  Hall  o.  Hill,  1  Con.  k  L&w,  14B,  1 

*  Ibid.    And  see  Hoolej  d.  Hatton,  1  Bro.  C.  C.  880,  n.  ;  Foy  v.  Foy,  1  Coi,  Ch.  C. 
108  ;  Boillic  c  Butterlield,  Id.  392  ;  Hurst  v.  Beach,  G  Hadd.  861  ;  H&ll  v.  Hill,  1 


Con.  k  Idw,  120,  1S8,  169  ;   b.  c.  1  Dm.  A  War.  84  ;  Lee  v.  Pain,  i  Hare,  201, 
216  i  Brown  o,  Selwin,  C««.  temp.  Talbot,  240. 

■  BoMwcU  e.  Bennett,  3  Atk.  77  ;  Big)(leston  e.  Onbb,  3  Atk.  48  ;  Mouck  v. 
HoDck,  1  Ball  &  B.  2Va  ;  Shndal  v.  Jekyll,  2  Atk.  510. 

•  Fowler  v.  Fowler,  8  P.  Wma.  3S8  ;  Walkca  u.  Pomfret,  11  Tea.  642.  The  cases 
an  thU  anbject  are  reviewed,  and  Uis  whole  doctrine  ia  fiilly  and  ably  discuued,  by 
Lord  Chancellor  Sn^pn,  in  Hall  v.  Hill,  mpra. 

•  See  ante,  vol.  i.  K  289,  298 ;  Quy  v.  Sharp,  1  My.  k  K.  fi89. 

•  Ibid.  The  "  cironmatances  of  tbe  case,"  which  Chancellor  Kent  held  adraiiwible, 
in  Dewitt  v,  Yates,  10  Johns.  156,  undoubtedly  were  the  collateral  facts  here  alluded 
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there  is  no  presumption  of  law  to  the  contrary,  yet  the  question 
of  intent  remains  to  be  collected  from  the  entire  instrument;  and 
two  bequests  in  the  same  will  may  bo  ascertained  to  be  either 
cumulative  or  flubstitutionary,  accordmg  to  the  internal  evidenet 
of  intention  thus  collected.^ 

§  868.  Compatenor  of  portieB.  Fourthly,  as  {o  the  objection, 
that  the  vntneai  it  incompetent  to  testify  in  the  cauae.  The  com- 
petency of  the  parties  in  a  suit  in  equity,  as  witnesses,  and  the 
mode  of  obtaining  their  testimony,  having  already  been  consid- 
ered,' it  remains  only  to  speak  of  the  competeucy  of  other  wit- 
nesses. On  this  point,  the  general  rule  in  equity  is  the  same  as 
at  law,  witnesses  being  held  incompetent  in  both  courts,  by  reason 
of  deficiency  in  understanding,  deBciency  in  religious  principle, 
infamy,  or  interest.*  A.  slight  diversity  of  practice,  in  the  mode 
of  taking  the  objection,  will  alone  require  a  brief  notice  in  this 
place. 

§  869.  Wbsn  objeotton  to  ba  tekan.  In  proceedings  at  law,  an 
objection  to  the  competency  of  a  witness  may  be  taken  in  any 
stage  of  the  cause,  previous  to  its  being  committed  to  the  jury, 
provided  it  be  taken  as  soon  as  the  ground  of  it  is  known  to  the 
party  objecting.*  The  same  rule  applies  to  examinations  viva 
voce  in  equity.  But  where  the  testimony  is  taken  by  depositions, 
the  practice  is  somewhat  varied.  The  ancient  forms  of  inter- 
rogatories included  a  question  whether  the  witness  was  or  was 
not  interested  in  the  event  of  the  suit ;  but  tlie  more  modem 
practice,  when  groimd  of  incompetency  is  suspected,  is  to  file  a 
croBs-interrogatory.  And  though  the  modem  rule  is,  that  the 
proper  time  for  ezamiuation  to  competertc^  is  before  publication, 
interrogatories  to  credit  alone  being  allowed  <0er  publication ;  • 
yet,  where  an  objection  to  the  competency  is  discovered  by  the 
party  c^er  publication,  it  may  be  taken,  even  at  the  hearing,  if  it 
be  taken  as  soon  as  it  is  discovered,  and  before  the  deposition  is 
read."    And  this  is  done,  not  by  exhibiting  articles,  as  in  the 

1  Rmaell  d.  Dickson,  2  Dm.  fr  War.  1SS,  ii  an  ezarnple  of  this  kind. 

*  Supra,  S9  3I3-S18.  *  Sea  aiUt,  tdL  L  f)  805-430. 

•  ArUe,  vol.  i.  g  121. 

*  Calluhan  r.  Rochfort,  S  Atk.  tiS  ;  ParceU  v.  McNun&n,  8  Veg.  324  ;  Hill  •. 
Mill,  12  1^  408  ;  Perigil  v.  Nicholaon,  Wightw,  83  i  V»ugh»n  v.  Won»ll,  2  Swuut. 
S9G,  BBS,  399.  Where  >  party  is  sxamlned  ss  a  vdtnses  between  the  psrtica  in  ■ 
nit,  subject  to  sll  just  sxceptions,  an  oliijectioD  to  his  teitiiiioiij  may  be  taken  at  the 
hearing.     Holiawk  Bank  v.  Itwater,  2  Paig«,  60. 

•  C^laghaa  v.  BocUort,  8  Atk.  043 ;  Keedham  w.  Smitb,  2  Vera.  46S.    And  n* 
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ordinary  case  of  discreditmg  a  vitneas,  but  hj  motaoa  for  leare 
(0  examine  as  to  the  point  of  competency,  upon  affidavit  of  pre- 
vious iguorance  of  the  fact.'  If  the  witness  has  been  cross^xam- 
ined  qrter  lie  was  known  by  the  party  to  be  incompetent,  this  ia 
a  waiver  of  the  objection ; '  and  the  burden  of  proof  seems  to  be 
on  the  objector,  to  show  that,  at  the  time  of  the  examination,  he 
had  not  a  knowledge  of  the  existence  of  the  ground  of  objection 
to  his  competency.* 

stokes  V.  M'Kerra],  8  Bro.  Ch.  C.  22B  ;  Hogen  v.  Dibble,  8  PuAe,  2Sa  So,  if  the 
nonnd  of  objection  appears  from  the  depooitioD  ilsel^  it  maj  be  t^eu  at  tliB  hearing^ 
beTore  the  deposition  u  read.     Perigal  c  Nicholson,  supra. 

i  Calloghaii  V.  Eochfort,  rupra. 

'  AnU,  vol.  i.  8  121  ;  tupra,  j  SCO,  n. 

'  Vaiiahan  n,  WomU,  2  SwaneL  100,  per  Ld.  Eldon.  And  aee  Feut«u  «.  Htufaea, 
7  Vet.  2B0. 
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CHAPTER  IV. 

OP  THE  WEIGHT  AND  EFFECT  OP  BTIDBPCB. 

§  870.  1.  Admlwiooa.  la  regard  to  the  effect  to  be  ^ven  to  an 
anmoer  in  chancery,  vhen  read  in  evidence,  ve  have  Keen  that  the 
role  in  equity  is  somewhat  different  from  the  rale  at  law.'  This 
diversity  arises,  not  from  a  difference  in  the  principles  rewgaizei 
in  the  two  kinds  of  tribunals,  but  from  their  different  modes 
of  proceeding,  and  the  different  circumstances  nnder  which  the 
answer  is  offered  in  evidence.  In  chancery,  the  plaintiff  reads 
the  admissions  in  the  answer  in  the  same  cause,  merely  as  adni»- 
tioTt*  in  pleadings,  of  facts  which  he  therefore  is  under  no  nocefr- 
sity  to  prove.  He  is  consequently  only  bound  to  read  entire 
portions  of  such  parts  of  the  answer  as  he  would  refer  to  for  that 
purpose ;  or,  in  other  words,  the  principal  passage  in  question, 
and  such  others  as  are  explanatory  of  it,  or  are  essential  to  a 
perfect  understanding  of  its  meaning.^  In  other  respects,  and  so 
far  only  as  it  is  responsive  to  the  bill,  it  is  evidence  in  the  caose. 
But  when  an  answer  in  cliaucery  is  read  in  a  court  of  law,  it  is 
read  in  a  different  cause,  between  other  parties,  or  between  the 
same  individuals  in  another  forum,  and  in  another  and  different 
relation  ;  aud  it  is  offered  and  regarded,  not  as  a  pleading,  bat 
as  evidence  of  declarations  and  admissions  of  facts,  previonsly 
made  in  another  place,  by  the  party  against  whom  it  is  offered  ; 
and  in  this  view,  it  comes  within  the  principle  of  the  rule  respect- 
ing declarations  and  admissions  in  general ;  namely,  that  the 
whole  must  be  taken  together.^  The  distinction  here  adverted  to 
is  observed  only  in  the  cause  in  which  the  answer  was  given ;  for 
even  in  chancery,  when  the  answer  of  a  party  in  another  cause  is 
offered  as  evidence,  the  whole  of  it  becomes  admissible,  like  other 

>  Supra,  S  281.  *  Supra,  gS  231,  284,  285. 

■  Supra,  M  281,  290  ;  on^  voL  i.  H  201,  202 ;  Baitlett  -a.  Gillud,  8  Bnaa.  IH  ; 

D»Ti«  ».  SpnrliDg,  1  Bum.  *  My.  SI ;  2  Poth.   ObL  by  Evans,  App.   Na.  xvL  {  4, 

"    ■    " '  '        ™    ~"  —      ■    ■■         j[j._  Emniett's  aTgiuneDt  in 

□  Fonyth  «.  Cluk,  S  Wend. 

648.  '     '  ■ 


D»Ti«  ».  SpnrliDg,  1  Bum.  *  My.  6i  ;  2  Poth.   ObL  by  Evani 

rl37  ;  Hut  o.  Ten  Eyck,  2  Johnt.  Ch.  SB-Sa.     And  Me  Ur.  I 
Cowen  741,  n.,  qai>t«d  with  approbatloii  by  Mucy,  J.,  in  Fan 
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documents  made  erideDce  in  the  caaae.'  Every  part,  however,  jg 
not  legally  entitled  to  equal  credit,  merely  because  the  whole  ib 
admitted  to  be  read;  but  each  part  of  the  statement  receives 
such  weight  as,  under  all  the  circumstances,  it  may  seem  to 
deserve. 

§  371.  Brldeao*  of  pvtU*.  In  taking  an  account,  before  the 
master,  the  examination  of  the  parties  is  entitled  to  peculiar 
weight  and  effect.  For  though,  when  one  party  is  examined  as 
a  witneag  against  another  party  in  the  cause,  he  stands  iu  the 
situation  of  any  other  witness,  and  may  he  cross-examined  by  the 
adverse  party,  but  his  testimony  cannot  be  used  in  his  own  favor; 
yet,  when  he  is  examined  before  a  master  in  relation  to  his  own 
rights  in  the  cause,  the  examination  is  in  the  nature  of  a  bill  of 
discovery  ;  there  can  be  no  cross-examination  by  the  counsel ;  and 
he  cannot  testify  in  his  own  favor,  except  so  far  as  his  answers 
may  be  responsive  to  the  interrogatories  propounded  to  him  by 
the  adverse  party.  To  this  extent,  his  answers  are  evidence  in  his 
own  favor,  on  the  same  principle  that  the  answer  of  a  defendant, 
responsive  to  the  bill,  is  evidence  against  the  complainant.  And 
any  explanations,  necessary  to  prevent  any  improper  inference 
from  his  answer,  will  be  regarded  as  responsive  to  the  inter- 
rogatory. The  same  effect  is  allowed  to  answers  given  upon  an 
examination  viva  voce.* 

§  S72.  Oatb  of  aoooaaUng  party.  Where  the  aceount  i*  of  long 
itandinff,  the  court  will  sometimes  give  peculiar  effect  to  the 
oath  of  the  accounting  party,  by  a  special  order,  allowing  him 
to  discharge  himself,  on  oath,  of  all  such  matters  as  he  cannot 
prove  by  vouchers,  by  reason  of  their  loss,*  So,  where  one  of 
several  executors  or  trustees  has  divested  himself  of  the  assets 
or  trust  funds,  by  delivering  them  over  to  his  co-executors  or 
co-trustees,  the  court  will,  in  a  proper  case,  permit  him  to  dis- 
charge himself  by  his  own  oath,  instead  of  exhibiting  interroga' 


be  read  bj  way  of  ducturge,  b&nton  v,  Ijord  Oxford,  1  Eq.  Cas.  Abr.  10  ;  Bs^It  t 
Hilt,  Id.  ;  Boatdman  v.  Jackaan,  2  Bait  ti  Beit.  3S2  ;  Blnuut  v.  Burrow,  i  Bro.  'Ch. 
Cm.  76 ;  b.  c.  1  Tea.  Jr.  G46  ;  yet  be  will  not  ba  pennitted  to  diacharge  ])im«elr  b;  a 
Mparat«  affidavit,  Ridfpwa;  f.  Darwin,  7  Vea.  401 ;  nor  by  a  separate  and  indepen- 
dent itatoment  of  fact  in  hw  exaraioatiaB,  not  reqioiuiTe  to  aoy  iDterrogatorj,  Higbet 
*,  Baeoa,  S  Pick.  184. 

■  PcTton  t>.  Qieen,  1  Eq.  Caa.  Ab.  11 1  Holatoomb  «.  Biven,  1  Cb.  Caa.  127. 
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tories  for  the  examination  of  the  others.'  But  this  is  alloved 
only  under  special  circumstances,  and  by  special  directions ; 
without  vhich  the  master  will  not  be  authorized  to  pennit  a  party 
to  discharge  himself,  by  his  own  oath,  from  Qie  sums  proved  to 
have  come  to  his  hands.'  In  the  case,  however,  of  small  sums, 
under  forty  shillings,  it  is  an  old  rule  in  cbanceiy  to  permit  an 
accounting  party  to  discharge  himself  by  his  own  oath,  stating 
the  particular  circumstances  of  the  payments,"  and  swearing 
positively  to  the  fact,  and  not  merely  to  his  belief.*  (a) 

§  S73.  AdmiMiona.  In  considering  the  testimony  in  the  cause, 
greater  weight  and  effect  is  given  to  facta  admitted  by  the  partiei 
than  to  evidence  aliunde;  and  greater  regard  is  due  to  solemn 
admissiona  tn  Judicio  than  to  admissions  by  the  parties  en  paiM. 
Admissions  in  the  pleadings,  and  other  solemn  admissions  tM 
judiaio,  are  likened  to  algebraic  formvltx,  or  as  substitutes  for 
proof,  to  be  received  by  the  judge  in  order  to  facilitate  the  final 
decision  of  the  cause ;  and  are  deemed  more  satisfactory  than  if 
found  by  a  jury,  and  equally  conclusive  upon  the  parties.*  The 
court,  in  such  cases,  will  only  require  to  be  satisfied  that  the 
admission  was  understandingly  and  advisedly  made,  either  in  the 
pleadings,  or  in  the  cause,  as  a  substitute  for  proof,  and  without 
fraud,  in  order  to  hold  the  parties  conclusively  to  it ;  without  per- 
mitting it  to  be  retracted,  except  by  consent,  in  any  subsequent 
stage  of  the  proceedings,  or  upon  a  rehearing  of  the  cause.  And 
whether  made  by  the  party  in  person,  or  made  by  his  counsel, 

1  Dines  v.  Scott,  1  Tnm.  ft  Roas.  BBS  ;  2  Dsn.  Ch.  Fr.  1428,  1129,  6th  Am.  td. 
1280,  1231. 

*  lUd,  It  has  been  hslil  sufficient  for  a  serract  or  an  afiprantiee,  in  answer  to  a 
bill  for  aa  accoant,  to  my,  in  general,  that  whatever  ha  received  waa  bj  him  raoeiTed 
and  laid  oat  agnm  bjr  his  maater'i  ordeis.     Potts  v.  Potts,  1  Vem.  207- 

*  1  Eq.  Caa.  Abr.  11.  pi.  18  ;  Anon.,  1  Vara.  283  !  Marshfield  v.  Weston,  2  Vera. 
17d  ;  Remaen  v.  Remnn,  2  Johns.  Ch.  COl ;  O'Neill  e.  Hamill,  1  Hwin,  ISS.  And 
aee  Wbicherley  v.  Whicharla;,  1  Vera.  470  ;  2  Dan.  Ch.  Pr.  142S,  Stb  Am.  «d.  1228. 
In  some  of  the  United  States,  the  same  rale  is  adopted  in  trials  at  Uw,  in  the  Proof  of 
chaises  by  books  of  account,  with  the  suppletoir  oath  of  the  patty.  Union  Bank  n. 
Enapp,  3  Pick.  10»  ;  Dunn  o.  Whitney,  1  Fairf.  15  ;  anU,  vol.  i.  S  118,  n.  In  the 
settlement  of  administration  accounts  in  the  Probate  Conrt,  though  the  eiecntor  ot 
adminutnitoT  is  bound  to  verify  the  accoant  by  his  oath,  yet  he  is  not  thcnfore  ■  com- 
petent witness,  upon  bis  own  motion,  to  mppoit  the  items  of  account,  except  as  to 
small  charges  nnder  forty  shilling  Bailey  v.  Blauohard,  12  Pick.  ISO.  In  K«w 
York,  the  some  doctrine  is  recognized ;  but  the  sum  is  Szad  by  itatnte  at  twautj  dol- 
lan.    WillUms  «.  Purdy,  0  Paige,  IM. 

*  Robinson «.  Cummin^,  2  Atk.  410. 
>  Aiitt,  vol.  L  B!  180,  20G,  B27  d. 

{a)  Books  of  account  kept  by  a  trrutee  tmst  «state,  where  the  trustee  coold  not 
and  her  asents  maybe  admitted  as  evi-  prodnce strict vonchen.  Cookeav.Cooke^ 
dence  of  dubnnements  in  reference  to  tlia    B  Jui.  M.  >.  84S. 
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is  immaterial ;  the  remedy  of  the  party  being  only  against  his 
ooonsel,  except  upon  proof  of  fraud.^  From  admissions  of  this 
conclusive  kind,  the  court  will  infer  any  other  facts  naturally 
deducible  from  them ;  and  when  the  facts  thus  inferred  are  so 
necessarily  connected  with  the  facts  admitted,  that,  if  disproved, 
the  admissions  would  thereby  be  nullified,  the  evidence  offered  to 
disprove  them  will  be  rejected.  Thus,  if  it  he  admitted  that  a 
certain  woman  is  a  widow  of  an  individual  named,  their  marriage 
and  his  death  are  also  facts  which  the  court  would  conclusively 
infer.  And -if  the  admission  of  fact  be  made  in  the  defendant's 
answer,  but  the  fact  thus  legally  to  be  inferred  from  it  be  ex- 
pressly denied  in  the  answer,  the  admission  will  be  acted  upon 
by  the  court,  notwithstanding  the  denial.  Thus,  where  the  case, 
as  set  forth  in  the  answer,  showed  that  the  plaintiff  had  an  in- 
terest in  the  subject  of  controversy,  the  defendant  was  ordered  to 
pay  money  into  court  upon  the  strength  of  that  admission,  not^ 
withstanding  the  denial  of  such  interest  in  the  answer.'  So  where 
a  bill  was  filed  for  the  specific  performance  of  an  agreement  to 
grant  a  lease,  and  also  for  an  injunction  to  restrain  an  ejectment 
brought  by  the  defendant  against  the  plaintiff ;  and  the  answer 
admitted  that,  when  the  defendant  let  the  plaintiff  into  possession 
of  the  premises,  it  was  his  own  expectation,  and  probably  that  of 
the  plaintiff,  that  the  holding  would  last  as  long  as  the  alleged 
term,  but  that  neither  party  was  bound ;  the  court  held  the  defend- 
ant bound  by  this  admission  of  the  agreement,  and  refused  to 
dissolve  the  injunction.*  And,  on  the  principle  under  considerBr 
tion,  if  the  defendant  puts  in  a  plea  in  bar  of  the  bill,  and  the 
plaintiff  does  not  reply,  but  sets  down  the  plea  for  ailment,  the 
matter  of  the  plea  will  be  conclusively  taken  for  true.* 

§  874.  Same  Bobjeot  Though  the  solemn  admissions  of  parties 
are  regarded  as  thus  conclusive,  and  though  facts  admitted  on 
belief  only  are  ordinarily  received  as  true,  according  to  the  maxim, 
that  what  the  parties  believe  the  court  will  believe ;  yet  whether 


<  Bradish  v.  Qee,  AmbL  229.  To  a  bill  to  have  a  Jointare  mode  up  to  a  certsfn 
■Qm,  according  to  s  pftrol  agreement  before  mamage,  the  defendant  pleaded  In  bar  that  a 
aettlement  vas  made  bya  deed,  mbseqaent  to  the  parol  agreement  ;  sDditiraaheld.tlut 
the  deed  waa  concluiiTe  eviilence  that  in  it  all  the  precedent  treaties  and  agreementg 
were  merged.     Bellasit  v.  Benson,  1  Vern.  369. 

*  DomTille  D.  Solly,  2  Eaaa.  S72.     And  see  ThoiuM  v.  Tidtore,  &&,  7  0.  &  J. 

m. 
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this  rule  is  applicable  to  admusiont  made  hy  an  executor  or  an 
administrator,  upon  his  belief  in  regard  to  the  liabilities  of  hia 
testator  or  intestate,  ia  a  point  not  perfectly  clear.  Id  one  caae, 
There  a  bill  vas  filed  by  a  creditor  against  an  administrator,  vbo 
in  his  answer,  stated  that  he  believed  the  debt  was  due ;  thou^ 
the  Lord  Chancellor  was  inclined  to  think  this  suffident,  yet  both 
Mr.  Fonblanque,  of  counsel  with  the  plaintiff,  and  Mr.  Kichards, 
as  amieut  carice,  doubted  whether  it  was  a  sufficient  foundation  for 
a  decree ;  and  an  interrogatory  was  therefore  exhibited.^  Belief 
of  a  party  pertonally  interetted  in  hwwmg,  seems  to  be  that  belief 
which  is  intended  in  the  maxim.        ■ 

§  ST5.  2.  TeatimenT  of  witnoMM.  In  estimating  the  weight 
and  effect  to  be  given  to  the  tettimony  of  witneatet,  there  are  no 
fixed  rules  of  universal  application ;  each  case  being  determined 
by  the  judge,  in  his  discretion,  according  to  its  own  oircumst«nce8. 
Tet  it  has  been  judicially  said,  that,  where  a  witness  against  the 
moral  conduct  of  another  is  onder  a  necessify  of  first  exculpating 
himself,  no  r^ard  ought  to  be  given  to  his  evidence ;  *  that  the 
positive  testimony  of  one  credible  witness  to  a  fact  is  entitled  to 
more  weight  than  that  of  several  others  who  testify  negatively, 
or,  at  most,  to  collateral  circumstances,  merely  persuasive  in  their 
character;'  and  that  the  testimony  of  a  willing  and  UDCorrobtv 
rated  witness,  who  merely  states  his  understanding  of  a  conversa- 
tion between  the  parties,  is  entitled  to  no  weighL*  If  a  witness 
swears  that  he  never  heard  of  a  certain  transaction  at  or  before 
a  certain  time,  this  is  regarded  as  a  negative  pregnant  that  he  did 
hear  of  it  after  that  time.^  So,  an  aflirmation  by  a  vendor  that 
he  did  not  recollect  his  having  authorized  a  person  to  sign  his 
name  to  a  covenant  for  title,  will  not  be  deemed  either  a  denial 
of  SDCh  authority,  or  a  disbelief  that  it  was  actnally  given ;  and 
further  proof  of  such  authority  will  not  be  required,  if  the  owner 
knew  of  the  sale  and  acquiesced  in  it* 

§  ST6.  ConvoiMtioiM.  DcolanUoiM.  It  It  a  general  rule,  appli- 
cable  not  only  to  evidence  of  eonvenatiom  or  declaration;  but  to 
correspondence  on  a  particular  subject,  that  if  a  party  makes  use 
of  a  portion  of  a  conversation  or  correspondence,  he  thereby  gives 

1  Hill  r.  Binney,  8  Vm.  7*8.  .._,___.   

■  Kennedy  o.  KenDcdjr,  3  AU.  (71  ;  Todd  «.  Har^  fi  AU.  ^ 
Clarke,  8  Denui.  18S. 

•  Powell  V,  Swui,  B  Dane,  h 

•  Walker*.  W«lk«r,  8  AtLlOa  *  lUtwt  v.  Sibnt, 
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credit  to  the  irhole,  and  authorizes  the  adverse  party  to  use  at 
bis  pleasure  any  other  portioa  that  relates  to  the  same  subject. 
But  it  does  not  follow  that  the  court  ia  bound,  therefore,  to  pve 
to  every  part  o£  such  evidence  eqaal  credit  and  vci^t ;  nor,  on 
the  other  hand,  will  it  be  treated  as  an  absolute  nullity ;  but  if  it 
bo  not  entirely  neutralized  by  oppoftii^  evidence,  such  weight  will 
be  attribated  to  it  as  on  the  whole  it  may  deserve.' 

§  377.  ^71tnaHa*  known  betonhand.  It  is  obvions,  also,  to 
remark,  that  frequently  a  higher  degree  of  credit  is  due  to  the 
testimony  of  witnesses  who  have  either  been  thotvn  to  the  advene 
party  previous  to  their  examination,  according  to  the  ancient 
course  in  chancery,  or  twom  m  open  court,  in  presence  of  the 
proctor  on  the  other  side,  according  to  the  practice  in  the  eccle- 
siastical coui-ts,  than  to  that  of  witnesses  whose  names  were 
imknown  to  the  adverse  party  imtil  their  depositions  were  pub- 
lished. For  in  the  former  case  the  party  bad  ample  opportunity 
to  ascertain  the  character  of  the  witness,  and  to  impeach  tt  if 
mtworthy  of  credit,  while  in  the  latter  this  was  impossible.  Yet 
here,  also,  no  inflexible  rule  can  be  laid  down,  each  case  being 
chiefly  governed  by  its  own  circumstances. 

§  878.  Foiraa  In  nno,  folm  In  omnibuL  The  maxim,  "  Falsos 
in  uno,  falaus  in  omnibus,"  has  a  jnster  application  to  witnesses 
in  diancery  than  in  the  courts  of  common  law.  For  in  the  latter 
tribunals  the  witness  is  not  only  examined  orally,  but  is  subjected 
to  a  severe  and  rapid  cross-examination,  without  sufficient  time 
for  reflection  or  for  deliberate  answers,  and  hence  may  often 
misrepresent  facts,  from  infirmity  of  recollection  or  mistake ;  in 
which  case,  to  apply  the  maxim  in  extenso  to  his  testimony  would 
he  highly  unjust.  Tet  such  mistakes  must,  of  necessity,  detract 
sfunething  from  the  credit  due  to  his  accuracy,  though  be  may 
not  be  chargeable  with  moral  turpitude.  But  where,  according 
to  the  course  of  chancery,  the  testimony  of  tlie  witness  is  taken 
npon  interrogatories  in  writing,  deliberately  propounded  to  him 
by  the  examiner,  no  other  person  being  present ;  and  where  ample 


1  Orader,  I^.  EritL  iSS ;  Bitttett «.  OtSard,  S  Hun.  ISO.  This  rale  is  rertrictcd 
in  iU  BppUcation  to  mstten  reUting  to  the  portioD  dreailj  addac«d  in  evidence. 
Hoica  too  prodacdoo'  of  »  Icttcr-booh,  on  the  call  of  tbt  plKiutiff,  in  order  to  prove 
the  Mnding  of  Certain  Icttsrt  copied  tberein,  does  not  endtle  the  defendsnt  to  tMd 
other  letters  in  the  aame  book,  not  raferred  to  in  thoae  irhirh  hsvs  been  railed  for. 
Scnifia  V.  Bnchanan,  10  Ad.  &  EL  6B8.  And  tee  Piiaoe  v.  Stimo,  7  Ad.  fc  EL  837 ; 
cut «.  Howtrd,  8  Stark.  S ;  ante,  toL  i.  S  M7. 
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time  ia  allowed  for  calm  recollectioa,  and  any  nuBtakes  in  his 
first  answers  may  be  corrected  at  the  close  of  the  examination, 
when  the  whole  is  distinctly  read  over  to  him ;  there  is  ground  to 
presume  that  a  false  statement  of  fact  is  the  result  either  of  bad 
design  or  of  gross  ignorance  of  the  truth,  and  culpable  reckless- 
ness of  assertion ;  in  either  of  which  cases  all  confiden<;e  in  his 
testimony  must  be  lost,  or  at  least  essentially  impaired.  If  the 
statement  is  deliberately  and  knowingly  false  in  a  single  particular, 
the  credibility  of  the  whole  is  destroyed ;  but  if  it  is  erroneous 
without  a  fraudulent  design,  the  credibility  is  impaired  only  in 
proportion  as  the  cause  of  the  error  may  be  chargeable  to  the 
witness  himself.' 

§  879.  3.  ASdavita.  The  effect  of  judicial  documents  having 
been  considered  in  a  former  volume,  It  only  remains  to  take 
notice  of  the  nature,  admissibility,  and  effect  of  qffidaviU,  in 
cases  peculiar  to  proceedings  in  chancery. 

§  380.  Dafinition.  An  affidavit  is  "  a  declaration,  on  oath  or 
afl&rmation,  taken  before  some  person  having  competent  and  law- 
ful power  to  administer  the  same."  ^  (a)  It  is  essential  to  pubUo 
justice  that  an  afiidavit  be  so  taken  as  that,  if  false,  the  affiant 
may  be  indicted  and  punished  for  perjury ;  and  to  this  end  the 
rules  of  practice  respecting  the  form  and  requisites  of  affidavits 
are  constructed.  It  is  tlierefore  generally  required  in  chancery, 
that  a  cau»e  he  firtt  pending,  in  which  the  affidavit  ia  to  be  used ; 
and  hence,  if  it  be  taken  before  the  bill  is  actually  filed,  it  cannot 
be  read,  but  will  be  treated  as  a  nullity."  It  is  sufficient  that  it 
be  in  termi  to  positive  and  eaplidt  as  that  perjury  may  be  assigned 

>  The  iTiBzii!],  thoQsh  Taiioiul;  expretsed  by  tlia  dvilUus,  hu  mfennoe  not  only 
to  falwbood  dcllberatsV  perpetnted  in  writlnn,  but  to  mere  loistikea  in  in  onu 
eiunlaation.  "  Qui  In  una,  imo  in  pluiibtu,  mlniu  vera  teripteril,  in  oterii  creden- 
dum  ei  non  est."  Menoch,  Concil,  1,  n.  800.  "FilBum  pnuunutur  commiidMe,  qui 
mmel/itlMriua  fniL"  Id.  CoDcl.  422,  n.  126.  "Falnmi  dictnm,  a  teitibiu  in  udo, 
at  in  sliqua  parte  eui  ezaminis,  totom  ezamen  tcddat  falaam,  nee  ptxibat."  Uxcmrd. 
De  FrobatLonibn*;  ConcL  7H,  n.  1 ;  "  etiamsl  teatia  IgnorBnter  in  una  parte  depoania- 
■et  falaum  ;  qtda  tuna  totum  eiamen  cenietnr  falsuin,  et  non  probat.  Nam  t«atia  non 
debet  deponere,  niti  id  quod  novit,  ral  vidit ;  et  In  hoc  non  potest  pmtenden  i^ifr- 


<a)  For  th«  opinion  of  Ur.  Vice-CIian-  Attornar-Osnenl  v.  Carrington,  8  Bng. 

cellor  Knight  Brace  on  the  rektlTe yalua  L«w  &  Eq.  79  (t  De  Q.  4  3.  140}.    AbU 

of  evidence  given  by  aBSdarit  and  by  de-  cannot  ba  Mad  aa  an  affidavit  on  a  final 

poaitiona  taken  on  written  interrogatotlet,  hearins  of  a  oante.      Ain  *.  BiUopa,  4 

and  on  the  oie  of  croia-eMmination,  ice  Jonea,  Kq.  17> 
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npon  it.^  It  moBt  be  properly  entitled;  for  an  affidavit,  made  in 
one  cause,  cannot  be  read  to  obtain  an  order  in  another ;  ^  and  an 
affidavit  not  properly  entitled  as  of  a  canse  pending,  or  otherwise 
appearing  to  have  been  legally  taken,  cannot,  if  false,  be  the 
foundation  of  an  indictment  for  perjuiy.'  But  it  is  sufficient  if 
it  was  correctly  entitled  when  it  was  sworn,  though  the  title  of 
the  cause  may  afterwards  have  been  changed  by  amendment.* 
It  is  also  sufficient,  where  there  are  several  defendants,  if  it  states 
the  name  of  the  lirst,  adding, "  and  others,"  without  naming  them ; 
if  there  be  no  other  suit  pending  between  the  plaintiff  and  that 
defendant  with  others.'  It  is  also  proper,  though  not  indispensar 
bly  necessary,  that  the  affidavit  of  any  person,  other  than  a  party 
in  the  cause,  should  state  the  true  place  of  residence  and  the  addi- 
tion, as  well  as  tlie  name  of  the  affiant. 

§  881.  Offloo  of  an  affldsTit  The  office  of  an  affidavit  is  to 
bring  to  the  court  the  knowledge  of  fact« ;  and  therefore  it  sliould 
be  confined  to  a  ttatement  of/actM  only,  as  they  tubttantially  exist, 
with  all  neceatary  drcwnatanctt  of  time,  place,  manner,  and  other 
material  incidents.  It  is  improper  to  state  conclusions  of  law,  or 
legal  propositions,  such  as,  that  a  legal  tervice  was  made,  or  legal 
notice  given,  without  stating  the  manner ;  or  that  the  party  has 
a  good  d^enee,  without  stating  the  nature  and  grounds  of  it ;  but 
the  affidavit  should  state  particularly  how  the  service  was  made 
or  notice  given,  and  what  are  the  grounds  and  merits  of  his 
defence  or  claim,  that  the  court  may  judge  of  the  legality,  and 
whether  the  defence  or  claim  is  well  founded  or  merely  imaginary ; 
and  that  the  party  may  be  criminally  proceeded  against,  if  the 
statement  be  false.*  (a)    It  must  not  state  arguments,  nor  draw 

>  Coale  e.  Chase,  1  BUnd,  187  ;  lupra,  )  lU. 
■  Lumbroto  v.  White,  Dick.  ISO. 

*  Hawlej  V.  Dooellj,  8  Paige,  tlB.  And  Me  Stftffbrd  «.  BrowD,  4  Pafge,  800  ■ 
ntpTO,  S  ISO. 

*  Hanai  e.  Bamford,  0  Sim.  fiSS. 

*  White  V.  Heai,  8  Paige,  G41. 

«  Meauh  v.  Cbappell,  S  Paige,  ISfi;  Sea  Ins.  Co.  n.  Stelibiiu,  Id.  MS;  8  Dan.  Ch. 
Pr.  177S,  5th  Amer.  ed.  roL  i.  69*.  And  Bee  Backer  v.  Howard,  2  Bibb,  160  ;  DarU 
V.  Qnj,  8  Lit.  451  ;  Thajer  «.  Swift,  Walk,  Ch,  (Mich.)  SS4. 

(a)  Evidence  of  belief  only  la  admlaaf-  venatloni  with  third  penons,  who  might 

Ue  on  interlocntoiy  application,  thongh  be,  but  are  not,  produced,  and  where  the 

not  at  the  bearing  of  a  caiue  ;   aod  ue  deponent  Bwean  that  he   disbelieres  the 

rmda  of  BQch  belief  are  properly  stated  Etatementa  made  to  him  by  each  peraoiu. 

the  affldavit,  even  in  the  case  where  Bird  v.  Lake,  1  H.  &  M.  111. 
aneh  grannd*  couaiit  in  great  part  of  coq< 
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inferences,  nor  contain  other  irrelevant,  impertinent,  or  scandalods 
matter ;  otherwise  such  matter  will  be  exponged  b;  the  court, 
with  or  without  reference  to  a  mftater,  and  the  party  or  solicitor 
will  be  punished  in  costs.* 

§  382.  Affidavit  must  be  properly  ewom.  An  affidavit  moat 
also  be  twom  before  some  person  authorized  bj  law  to  administer 
such  oaths ;  and  generally  speaking,  any  person,  authorized  to 
take  depositions  or  to  examine  witnesses  in  the  cause,  is  qualified 
to  take  affidavits.'  Under  the  laws  of  the  United  States,  regulate 
ing  the  practice  in  the  national  tribunals,  this  authority  is  given 
to  any  judge  of  any  court  of  the  United  States,  any  chancellor  or 
judge  of  any  Buperior  court  of  a  State,  any  judge  of  a  county 
court  or  court  of  common  pleas,  or  mayor  or  chief  magistrate  of 
any  city  in  the  United  States,  not  being  of  counsel  nor  interested 
in  the  suit;'  any  of  the  commissioners  appointed  by  the  court 
to  take  acknowledgments  of  bail  and  affidavits ;  and  any  notary- 
public*  And  an  affidavit,  taken  out  of  court,  and  not  thus 
sworn,  will  not  be  permitted  to  be  used.^  Under  the  laws  of  the 
several  States,  affidavits  to  be  read  in  the  State  courts  may 
generally  be  taken  before  any  judge  of  a  court  of  record,  or  a 
justice  of  the  peace.  Regularly,  an  affidavit  must  not  be  sworn 
before  an  attorney  or  solicitor  in  the  cause ;  ^  but  in  some  States, 
this  is  no  valid  objection,  if  he  is  not  the  solicitor  of  record.^ 

§  383.  AffldavltB  tftken  In  etber  Btatee.  An  affidavit  may  also 
be  read  in  the  state  tribunals  if  taken  in  another  State  before  any 
commissioner  appointed  to  take  acknowledgments  and  administer 
oaths  under  the  authority  of  the  State  in  which  the  court  is 
holden ;  or  before  a  master  in  chancery  in  such  other  State, 
though  not  such  conmussioner ;  ^  or  taken  under  a  commission 
issuing  out  of  the  court  where  the  cause  is  pending;  it  being,  in 
this  case,  taken  under  the  authority  of  the  court.'    If  it  appears 

1  Powell  V.  Eane,  5  Pnige,  265  :  8  Dad.  Ch.  Pr.  1777,  Eth  Amcr.  ed.  toL  i.  8M, 
890  -,  Jobton  V.  LeightoD,  1  Dick.  112  ;  Philips  v.  Mnilman,  1^  113.  Bat  an 
■ffidsvit  will  not  he  referred  for  mvre  impertinence,  after  an  affidavit  io  anevrer  to  it 
has  been  filed.     Barton,  <»  f«,  1  Bun.  880  ;  ('himelli  v.  Chaavet,  1  Yonngr,  SBi. 

*  See  on  thLa  sultjsct,  ante,  vol.  L  jj  322-321 ;  tapra,  JJ  2G1,  S19. 

*  Stat.  U.  8.  1 789,  c.  20,  {  80 ;  vol.  L  p.  89. 

*  Stat.  U.  S.  1818,  0.  26  ;  vol.  ii.  p.  876  ;  Stat.  V.  S.  1860.  c  62. 

*  Haight  e.  Prop'rs  Morrla  Aqaednct,  1  Waah.  C.  C.  SOI. 

<  Hogsn,  tn  re,  8  Atk.  81B  \  Smith  v.  Woodroffe,  S  Price,  230 ;  9  Price,  47S  ;  3 
Don.  Ch.  Pr.  1771.  ath  Amer.  ed.  »oL  L  881  [  Wood  e.  Harpur.  3  Beav.  290. 
I  People  V.  S|«ldiiig,  2  Paige.  8SS  ;  McLaren  v.  Chamiir,  6  Paige,  680. 

*  Allen  «.  Statu  Bank,  1  Dev.  k  Bat.  %  7. 

*  Oibeon  v.  Tiltoa,  1  Bland,  SS2. 
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that  an  affidavit  had  been  taken  at  a  place  out  of  the  juritdwtwn 
of  the  magiBtrat©  or  other  officer,  it  will  not  be  received ;  but  if 
the  place  doea  not  appear,  it  will  be  presumed  to  have  beeu 
properly  taken.^  Indeed,  an  affidavit  taken  out  of  the  jurisdictioa 
of  the  court  will  seldom  be  rejected,  if  it  appears  to  have  been 
duly  sworn  before  a  person  authorized  to  administer  such  oaths, 
by  the  laws  of  the  countay  of  his  residence ;  and  it  will  be  suf- 
ficient if  the  person  be  proved  to  have  been  at  the  time  de  facto 
in  the  ordinary  exercise  of  the  authority  he  assumes.^  In  all 
these  cases,  the  liability  of  the  affiant  to  an  indictment  for  per- 
jury does  not  seem  to  be  much  relied  on,  in  considering  the 
admissibility  of  the  affidavit;  but  in  many  States  provision  is 
made  by  law  for  the  punishment  of  false  swearing  in  any  depo- 
sition or  affidavit  taken  under  a  commisBion  from  abroad. 

§  384.  Weight  KDd  affwt  of  smoaTiti.  The  weight  and  effect 
given  to  affidavits  is  cbieSy  in  admitting  them  as  a  sufficient 
fouudation  for  ulterior  proceedings.  Thus,  where  an  affidavit, 
whether  of  the  party,  or  of  another  person,  is  required  in  support 
of  a  motion  or  a  petition  or  a  plea,  which  is  its  proper  use  and 
office,  it  is  ordinarily  received  for  that  purpose  as  conclusive  evi- 
dence of  the  facts  which  it  contains.  The  hke  effect  is  given  to 
affidavits  in  inquiries  before  a  master,  wherever  they  are  received, 
no  affidavit  in  reply  being  read,  except  as  to  new  matter,  which 
may  be  stated  in  the  affidavits  in  answer,  and  no  further  affidavits 
being  read,  unless  specially  required  by  the  master.*  (a)  They 
are  also  received  as  satisfactory  proof  of  exhibits  at  the  hearing, 
in  eases  already  mentioned.*  So,  in  certain  cases  of  frauduleut 
abstracting  of  the  plaintiff's  property  by  the  defendant,  we  have 
seen  that  the  amount  of  his  damages,  in  the  absence  of  other 
proof,  may  be  ascertained  by  the  affidavit  of  the  plaintiff  himself, 
to  which,  t»  odium  »poUatori«,  full  credit  wUl  be  given."    Con- 

1  Parker  d.  Baker,  8  Piiga,  42S j  l^mbert «.  Uuia,  Eakt.  Dig.  p.  173. 
*  Pinkerton  «.  Barnalej  C«n»l  Co.,  8  T.  &  J.  277,  n.  ;  EJUa  v.  Sinclair,  Id.  278  j 
Lord  Kinnurd  v.  Saltouu,  1  Madd.  227  ;  Oarvef  v.  Hibbert,  IJ.  &  W.  180  ;  3  Dm. 


Ch.  Pr.  1771-1773,  5th  Amer.  ed.  vol.  L  892.  Bat  sea  Ehd;  r.  Kirk,  9  Dana,  267, 
tmittTa.  The  certificate  of  »  notary  public  ii  not  mffloient  toprove  tha  official  cbarac* 
tar  of  tbe  foreign  magistrate.     Hutcheon  e.  Mamuugtati,  S  Vea. 


■  Orders  of  AprU  3,  ISl^  Ord.  69  ;  Law'a  PncTlJ,  B.  Conrta,  p.  tiS. 

*  Supra,  G  310.  *  Supra,  J  Ut ;  ante,  vol.  L  J  SU. 

(a)  On  the  hearing  of  a  motion,  it  ia  he   ia   called   on   to   address   the    court. 

(qten  to  the  connsel  for  the  respondent  to  Mnnro  v.  Wivanboe   and  Brightlingse* 

avail  himself  of  any  affidavit  on  behalf  of  Bailwsy  Co-,  13  L.  T,  k,  e,  $62. 
bis  client  wliich  is  filed  at  the  time  when 
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clnsire  effect  is  also  given  to  the  affidavit  of  the  partf  in  certain 
other  cases,  where  it  is  required  in  verification  of  his  statement, 
for  the  satisfaction  of  the  court.  Thus,  to  a  bill  of  itOerpleaderf 
it  is  requisite  Uiat  the  plaintiff  should  make  affidavit  that  the 
bill  is  not  filed  in  collusion  with  either  of  the  defendants,  but 
merely  of  his  own  accord,  for  his  own  particular  relief.^  So,  in  a 
bill  for  the  examination  of  witnesses  de  lene  esse,  where,  from 
their  age  or  infirmity,  or  their  intention  of  leaving  the  country, 
there  is  apprehended  danger  from  the  loss  of  their  testimony, 
positive  affidavit  is  required  of  the  plaintiff,  stating  the  reasons 
and  particular  circomBtauces  of  the  danger,  and  the  material  facts 
to  which  the  witness  can  testify ;  lest  the  bill  be  used  as  an 
instrument  to  retard  the  trial ;  and  to  this  affidavit  full  credit  is 
given.'  If  the  affidavit  is  to  the  party's  belief  only,  and  does  not 
state  the  grounds  of  his  believing  that  the  witness  will  so  testify, 
or  does  not  state  that  he  is  the  only  witness  by  whom  tlie  facts 
can  be  proved,  it  will  not  be  sufficient.'  So,  where  an  aceidenial 
lost  is  the  essential  fact  giving  jurisdiction  to  the  court,  and  on 
that  ground  the  prayer  of  liie  bill  is  not  only  for  discovery,  but 
also  for  relief ;  the  court  will  not  assume  jurisdiction  upon  the 
mere  suggestion  of  the  fact,  but  requires  preliminary  proof  of  it 
by  the  affidavit  of  the  party,  filed  with  the  bill ;  and  to  this  full 
credit  is  given,  at  least  until  it  be  overthrown  by  proof  of  the 
hearing.  Such  is  the  case  of  a  bill  for  discovery  and  relief  in 
chancery,  founded  on  the  alleged  loatf  or  the  unlawful  poatemm 
and  concealment  by  the  defendant  of  an  inttrument  upon  which,  if 
in  the  possession  of  the  plaintiff,  an  action  at  law  might  be  main- 
tained by  him  against  the  defendant.'    The  reason  of  requiring 

>  3  Dm.  Ch.  Pr.  17S1,  by  Periiiiu,  Gth  Amer.  ed.  voL  iL  1603  ;  Stotj  Eq,  FL 

SI  291,  297  ;  Bignold  v.  Audltuid,  11  Rim.  23.  And  see  LangGton  «.  BoylitoD,  8  Vm. 
r.  102,  103  i  Stevenaon  v.  Anderson,  2  T.  &  B.  410.  In  Connecticnt,  thit  is  not  re> 
quired.    Jerome  v.  Jerome,  S  Conn.  3G3  ;  Nash  v.  Smith,  6  Conn.  421,  420. 

"  1  Dbd.  Cb.  Fr.  4G2,  Sth  Araer.  ed.  940 ;  Story  Eq.  PI.  }  309  ;  Boles  of  Circait 
Coorts  tl.  S.  in  Equitv,  Beg.  70  ;  2  Dui.  Ch.  Ft.  1117,  1118,  Sd  Amer.  ed.  8S4  ; 
Oldham  v.  Carleton,  4'Bro.  C.  C.  S3 ;  Itngoitj  v.  Att.-Q«ii.,  2  Pric^  172;  Hcndi- 
label  e.  Machado,  2  Sim.  k  StD.  48S. 

*  Kowe  t.  ,  18  Yes.  fflll. 

*  Walmsley  v.  ChUd,  1  Vas.  841,  344 ;  Campbell  v.  Sheldon,  18  Pick.  8  /  Thornton 
r.  Steimrt,  7  l^eigb,  128.  In  Virginia,  an  aJBdavit  doea  not  seem  t«  be  requited. 
Cabell  V.  Me^inion,  S  Mnnf.  202.  If  the  proof  is  clear,  both  of  the  loss,  and  that 
the  instrument,  if  negotiable,  was  not  negotiated,  nor  payable  to  beater,  ■□  that  the 
defendiuit  cftDDOt  by  an?  powibility  be  exposed  to  pay  It  twice,  the  plaintiff  ma;  now 
recover  at  Uv.     See  anU,  voL  U.  g  IGS. 

*  Anon.,  3  Atk.  17.  And  see  Li*ingtton  «.  Lirlugaton,  4  Johna.  Ch.  297  ;  Lai^t 
«.  Uotgiti,  1  Johns.  Cas.  429  ;  Le  Boy  V.  Teedar,  Id.  417  ;  1  D«n.  Ch.  Pr.  419.  UO, 
eth  Amer.  ed.  382. 
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Buch  prelimmary  proof  in  these  cases  is,  that  the  tendencjr  of  the 
bUl  is  to  transfer  the  jurisdiction  from  a  court  of  law  to  a  court 
of  equity, 

§  385.  Same  anbjeot.  Full  weight  and  credit  is  also  given  to 
the  plaintifpB  affidavit,  where  it  is  required  in  order  to  support 
an  ex  parte  application  for  some  inunediate  relief,  in  cases  which 
do  not  admit  of  delay.  The  affidavit  in  such  case  must  be  made 
either  by  the  plaintiff  himself,  or,  in  his  absence,  by  some  person 
having  certain  knowledge  of  the  facts  ;^  and  it  must  state  the 
facta  on  which  the  application  is  grounded,  positively  and  with 
particularity,  and  not  upon  information  and  belief  only,  nor  in  a 
general  or  a  doubtful  manner.'  It  must  also  state  either  an 
actual  violation  of  his  right  by  the  defendant,  or  his  apprehen- 
sion and  belief  of  imminent  and  remediless  loss  or  damage,  if 
the  case  be  such,  together  with  the  facta  on  which  his  belief  is 
grounded.^  If  the  application  be  for  an  injunction  to  stay  watte, 
or  other  irreparable  mischief,  the  affidavit  must  stato  the  plain- 
tiff's actual  and  exclusive  title  to  the  land  or  premises,  and  the 
conduct  of  the  defendant,  actual  or  apprehended,  in  violation  of 
his  right.*  If  it  be  to  restrain  the  ir^ringemerU  qf  a  patent,  he 
must  swear  to  his  present  belief,  at  the  time  of  taking  the  oath, 
that  he  is  the  original  inventor  ;•  or,  if  it  be  to  restrain  the 
infringement  of  a  copyright,  the  bill  being  filed  by  an  assignee, 
he  must  state  facts  showing  the  legality  of  the  immediate  assign- 
ment to  himself.^  In  an  application  for  a  writ  of  ne  exeat  regTw, 
the  affidavit  must  be  positive  and  direct,  that  a  debt  is  due  and 
payable ;  that  it  is  certain  and  not  contingent ;  that  the  plaintiff 
believes  that  the  defendant  actually  intends  to  go  out  of  the  juris- 
diction, and  the  reason  which  he  has  for  believing  so ;  and  that 
the  debt  will  thereby  be  endangered.''  Nothing  short  of  such 
directness  and  particularity  will  suffice ;  except  that  in  matters 

1  S  Dan.  Cb.  Pr.  1390,  Gth  Amer.  ed.Td.il.  I6flS  ;  Ctuopbell  v.  Motruou,  7  PalgB, 
1S7  ;  Lord  Byron  c;  JohnitoB,  2  Heriv.  20. 

1  Ibid.  1  Field  v.  Jackson,  2  Dick.  69D ;  Wbitel^  v.  Whitelegg,  1  Bro.  C.  C.  67, 
tnd  n.  br  Perkins ;  Storm  v.  Hum,  4  Jobns.  Ch.  21/ 

*  8  Dan.  Ch.  Pr.  18»1. 

*  Uuuon  V.  Gaidiner,  7  T«s.  SOS ;  Jackson  v.  Cater,  G  Tea.  B88  ;  Eaatbcrn  v.  Kirk, 
1  Johns.  Cb.  Hi. 

*  Hill  V.  Thompson,  8  Msrir.  624. 

*  S  Don.  Ch.  Pr.  1891,  fith  Amer.  ed.  voL  IL  1670. 

^  2  Story,  Eq.  Jnr.  J  1474  ;  Oldhun  v.  Oldham,  7  Ves.  410;  Etohes  v.  Lanos,  Id. 
417  ;  3  Dan.  Ch.  Pr.  19S1,  19S2,  Cth  Amer.  «d.  vol.  iL  1706,  1707 ;  'BJ.w  «.  Hals, 
SCaah.241. 
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of  pure  account  the  plamtifPa  belief  as  to  the  amount  of  the  bal- 
ance due  to  him  is  safficient.'  Similar  strictneas  is  required  in 
affidavits  in  support  of  applications  to  restrain  the  transfer  of 
negotiable  securities,  or  of  other  property,  or  the  payment  of 
money,  or  the  like.  In  these  and  all  other  cases,  vhere  the 
danger  of  remediless  loss  or  damage  is  imminent,  the  court  acts 
at  once  upon  the  credit  given  to  the  plaintifTs  affidavits  alone ; 
but  in  other  cases  decided  upon  affidavits,  where  no  such  neces- 
sity exists,  they  are  ordinarily  received  on  both  sides,  and  weighed, 
like  other  evidence,  according  to  their  merits. 

1  Rico  c  Giultier,  8  Atk.  COl ;  Jadwmv.  FeUiti,  10  Tea.  lU ;  Hvde  v.  WbitGeU, 
19  Ves.  SI*. 
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PART    VII. 


OP  ETIDENCE  IN  CODETS  OP   ADMIRALTY  AND  MAEITIMB 
JURISDICTION. 


GHAPTBR  I. 


PBELIHIMART  OBSBaTATIONS. 

§  886.  Jmlsdlotlon.  The  adtuiniatration  of  the  admiralty  and 
maritime  junsprudence  in  the  United  States  is  confided  originailf 
and  exclusively  to  the  district  courts.^  (a)  From  tlie  final  judg< 
ments  and  deoreee  of  these  courts  in  admiralty  and  maritime 
causes  where  the  value  of  the  subject  in  dispute,  exclusive  of  costs, 
exceeds  fifty  dollars,  an  appeal  lies  to  the  Circuit  Court  nest  to  be 
holdeii  in  tlie  same  district ;' (6)  and  where  the  value  exceeds  two 
thousand  dollars,  an  appeal  from  the  final  judgment  or  decree  of 
the  Circuit  Court,  in  such  causes,  lies  to  the  Supreme  Court  of  th6 
United  States.^  And  in  these  appeals,  as  well  as  in  equity  causes, 
the  evidence  goes  up  with  the  cause,  to  the  appellate  tribunal,  and 
therefore  must  be  reduced  to  writing.*  The  district  courts  also 
take  jurisdiction  of  certain  causes  at  common  law,  tlie  conBidera^ 
tion  of  which  is  foreign  to  our  present  design. 

§  S8T.  8am«  aubjoot.  The  general  admiralty  jurisdiction  con- 
ferred by  the  Constitution  and  laws  of  the  United  States  is  divisi- 

>  U.  8.  Cooat.  srt.  3,  i  2  ;  Stat.  I7S9,  o.  20,  }  6,  toL  i.  p.  76,  Ber.  3tat.  U.  S. 
Sd  ed.  I  S63. 

«  U.  a.  Stat  1803,  c.  40,  rBSl  S  2,  vol.  u.  p.  244,  Rev.  Stat.  U.  S.  2d  ed.  9  881. 

»  U.  S.  3wt  1803,  c.  40,  [B3],  {  2,  vol.  ii.  p.  24i,  Rot.  Stat.  U.  S.  2d  ed.  g  BB2. 

•  The  BoatoD,  1  Smnn.  932 ;  D.  S.  Stot.  178B,  c.  20,  SS  1».  80  i  S»»t.  1805,  o.  OS, 
f  2,  voL  U.  p.  244. 

(a)  IiiTheLottawa])Q_a,QlWall. (U.S.)  marittme  law  which  was  famltiu  to  the 

CM,  the  qaestioii  is  considered  holrrar  the  lawyers  and    staiesmen  of   the    countij 

general  maritime  law  it  operative  in  this  when  the  CoDstitution  was  adopted. 
Goantrv,  aod  it  ia  held  that  the  phrase  of         (b)  Fot  the  whole  SQhject  nf  adminlty 

the  Conatitutiou,  "admiralty  and  inaritims  jurisilictloii,  see  Cartis,  Jurisdiction  of  the 

JTuisdictioD,"  means  the  general  system  of  United  States  Courts. 
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ble  into  two  great  classes  of  casoa ;  one  dependent  upon  locality, 
the  other  upon  the  nature  of  the  contract.  The  former  includes 
acts  and  injuries  done  upon  the  sea,  whether  upon  the  high  seas, 
or  upon  the  coast  of  the  sea,  or  elsewhere  within  the  ebb  and  flow 
of  the  tide.^  (a)     The  latter  includes  contracts,  claims,  and  aer- 

'  But  thciigh  the  jurisdiction  of  admiralty  hiu  been  so  mnch  extended,  by  the 
recent  decisioiia  of  tba  Supreme  Court,  bo  far  as  it  dejkends  upon  place,  that  thbuiial 
has  ehotvn  a  dispoaition  to  restrict  it  so  far  aa  it  depends  an  snoj act-matter.  In  Cutirr 
».  Kne,  7  How.  729,  &  libel  brought  by  the  owner  of  a  vessel  which  had  bean  Tolun- 
taril}'  stranded,  againat  the  owner  of  the  oaico  which  had  been  saved  and  leatored  to 
him,  far  contrihutLuti  to  general  average,  wax  uisioissed  by  the  Supreme  Court  on  appeal 
for  want  of  jiiiisdiiitiou,  ulthongh  the  point  waa  not  mised  in  the  ar^ment.  Tbeconrt 
held  Ihet^  WHS  no  lien  for  the  geaeral  average  contribntion  after  the  cargo  had  be*n 
given  Dp  to  the  owner,  and  that  the  admiraltj  inrisdiction  ceased  with  the  lien. 

In  the  case  of  People's  Ferry  Company  v.  Beers,  20  How,  393,  the  Supreme  Conn 
of  the  United  States  decided  that  the  builders  of  a  vessel  had  no  lien  thereon  for  labor 
and  materials  which  could  be  enforced  in  admiralty,  and  took  the  ground  that  a  con- 
tract to  build  a  ship  or  furnish  materials  for  her  construction  was  not  niantime.  (b)  In 
Tbe  RichanI  Bu»teed,  21  Law  Reporter,  601,  decided  after  the  case  in  20  How.  Judge 
Sprague  Jield  that  the  latter  case  decided  merelv  that  anch  a  contract  gave  no  lien,  and 
did  not  overrule  the  numerous  decisions  that  the  contract  was  maritime  in  its  natnro. 
Acuirdingly  he  held  that,  where  a  lien  was  given  by  the  law  of  (he  State,  where  the 
vessel  was  built,  it  might  he  enforced  in  the  admiralty  courts.  But  in  the  case  of 
Roach  V.  Chapman,  22  How.  129,  involving  a  question  similar  to  that  decided  in  The 
RichanI  Busteed,  tbe  Supreme  Court  held  that  such  a  contract  was  clearly  not  mari- 
ttroe,  and  that  the  lien  created  by  the  State  law  could  not  he  enforced  in  adiuiralty.  (e) 
And  see  the  next  note  as  to  the  jurisdiction  over  policiet  of  insurance.  See  also  Taylor 
«.  Canyl,  20  How.  583  i  Grant  v.  Poillon,  Id.  162. 

(a)  The  admiralty  jurisdiction  of  the  greas  conaeqnently  had   power  to  confer 

United  States  courts  now  extends  over  all  Uiis  new  jnnsdiction  on  the  District  Court 

navigable   waters.     In   the    case   of   The  under  the  prcviEion  in  the  Constitution 

Thomas  Jefferson,  10  Wheat.  (U.S.}  *28,  that  the  judicial  power  shall  eitend  "  to 

the  Supreme  Court  decided  that  admiral-  all  cases  of  admiralty  and  maritime  juris- 

ty  jurisdiction  extended  onlv  to  "waters  diction."     Under  these  views  of  the  law  on 

within  the  ebb  and  Sow  of  the  tide."     In  tliis  subject  a  large  admiralty  practice  has 

Bubaequcnt  oases  it  was  decided  that  within  grown  up  on  the  great  inland  lakes  and 

this    limit    were    included    rivers   whose  navigable    rivers  of   the    I'nited  States, 

waters  rose  and  fell  with  the  tide,  whether  Under  the  act  of  Congress  of  IS4S,  a  State 

the  water  was  salt  or  fresh,  and  though  coDrt  hoa  not  concurrent  juriadiction  with 

they  were  within  the  body  of  a  county,  the  admiralty  oourts  of  the  United  States 

Peyrous  r.  Hcward,  7  Pet,  (U.  8.)  324  ;  of   maritime  torts,   on   navigable   rivers. 

Waring  V.  Clarke,  G  How.  (U.  8. )  441  ;  where  one  of  the  parties   is  a  steamer  or 

Jackson  v.  Steamboat  Magnolia,  26  How.  other  vessel  employed  in  the  commerce  or 

(U.  S.)29a.      See  also  Steamboat  Orleans  the  navigarion  of  such  river.     TheHinec. 

e.  PbiEbus,  11  Pet.  (U.  S.)  175.     But  W  Trevor,  4  Wallace  (U.  a.),  555,     See  also 

act  of  Congress  of  1S4G,   c.  20  (5  U.  S.  Brightly's  Digest,  title  "  Admiralty,"  and 

Stats,  at  Large,  72S),  wlmiralty  jurisdic-  cases  cited. 

Uon  was  given  to  the  District  Court  over         (i)  Edwards  «.  Elliott,  21  WaU.  (U.S.) 

coasting  vessels  of  twenty  tons  burden  and  632.     But  a  contract  to  furnish   a  ship 

upward   upon    the   lakes  and    navigable  already  afloat  with  propulsive  machinety 

watera  connecting  the  aame     In  the  cose  is.     The  Eliia  Ladd,  tl.  a  C.  Ct.  Disl. 

ofTbe  Genesee  Chief  e.  Fitzhugh,  12  How.  Orteon,  2  Cen.  L.  J.  822. 
(U.   S.)    413,    the    question    was    raised  (e)  But  see  The  Lottswanna,  21  WaU, 

whether  Congress  had  power  to  pass  such  (U.  S.)  SSS,   where  the  inbjert  is  again 

an  Hd,  end  the  court  decided  that  it  had,  elaborately  considered,  tboofjh  perha|is  not 

on  the  ground   that  the  admiralty  and  settled,  Clifford,  J.,  dissenting.     See  also 

maritime   jurisdiction   extended  over  all  Taylor  v.  Str.  Commonwealth,  C.  Ct,  C  S. 

nntrignblt  waitri.  whether  within  the  ebb  East.  Dist.  Mo.,  Ulller,  J.,  1  Cen.  L.  J. 

and  Sow  of  the  tide  or  not ;  and  that  Con-  602. 
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vices,  purel;  maritime,  and  rights  and  duties  appertaining  to  com- 
merce and  navigation.  The  former  of  these  classes  is  again 
divided  into  two  branches ;  the  one  embracing  acts,  torts,  and  in- 
juries strictly  of  civil  cognizance,  independent  of  belligerent  ope- 
rations ;  (a)  the  other  embracing  captures  and  questions  of  prize, 
arising  jure  belli}    The  cognizance  of  alt  these,  except  the  last, 

1  3  Story  on  the  Constitution,  %  1662,  4th  ed.  %  1663.  The  subject  of  admiralty 
jurisdiction,  as  it  iloea  not  directly  aSect  the  prinnplea  of  the  law  of  evidence,  la 
(Iremed  ToreigD  from  the  plan  of  this  vrork,  and  tbci-eCom  is  only  incidentally  ici-ntioned. 
It  is  well  known  that  in  the  United  Statea  thia  juriadiction  is  aaaerted  and  actually 
mniiitained  in  practice  more  broadly  than  in  EaglaJid.  The  history  aod  grounds  of 
thb  difference,  and  the  true  nature,  extect,  and  limit  of  the  udmiralty  Jurisdiction, 
as  recognized  in  the  Conatitntioti  and  lawn  of  the  United  States,  have  bcra  expo-.iaded 
vith  masterly  force  of  reasoning  and  affluence  of  li-aming,  by  Mr.  Justice  Sto^,  ill 
iai5,  in  the  lending  cose  of  De  I.orio  v.  Boit,  2  Oall.  SeS-473  ;  and  by  Judge  Ware, 
iu  The  Huntreaa,  CiaTeis,  93-1 11.  Other  caaca  on  thia  subject  are  meotioned,  and  a 
coDciae  sommar;  of  the  discosuon  is  given,  in  1  Kent,  Comm.  36fi~3S0,  and  notea,  to 

(a)  Admiralty  Courts  of  the  Uoited  mirtdty  poseeMea  Jnrisdiction),  it  abonid 
Stateahafejuriailiction  of  collisions  occur-  draw  after  it  all  the  consetjaencee  resulting 
ring  on  the  high  seas,  between  vessels  from  the  act.  These  mixed  cases,  how- 
owned  by  foreigners,  and  of  ditfereut  na-  ever,  will  be  found,  not  cases  of  tort,  bnt 
tionalities.  The  Belgeoland,  B  Fed.  Rep.  of  contract,  which  do  not  depend  alto- 
G7S.  gether  upon  locality  as  the  teat  of  Juris- 

1d  CHaes  foouded  on  tort,  the  admiralty  diction,  such  as  contracts  of  material- men, 
coorts  have  juriadiction  only  wh<:re  the  for  supplies,  charter-parties,  and  the  like- 
damage  is  done  on  tidewater,  not  where  These  caaea  depend  u;ion  the  nature  and 
the  cause  originated  on  the  water,  and  the  subject-matter  of  the  contract,  whether  a 
injury  waa  substantially  done  on  shore,  maritime  contract,  and  the  service  a  mari- 
Thus  in  The  Plymouth,  8  Wall.  (17.  S.)  time  service  to  be  perfonued  upon  the  sea 
20,  it  is  held  that  where  a  vessel  lying  at  or  other  navigable  wati'ra,  though  made 
a  wharf  on  wat«ta  subject  to  adiairalty  npon  land.  The  cases  of  torts  to  be  found 
jorisdiction  took  fire,  and  the  fire,  spread-  in  the  admiralty,  aa  belonging  to  this 
tag  itself  to  certain  storehonsea  on  the  clasa,  hardly  partake  of  the  character  of 
wharf,  consumed  these  and  their  stores,  it  mised  cases,  or  have  st  toost  but  a  very 
ia  not  a  case  for  admiralty  proceeding,  remote  resemblance.  They  are  cases  of 
Nelson,  J.,  says  :  "  It  will  be  observM  persona]  wrongs,  which  commenced  on  the 
that  the  entire  damage  complained  of  by  land  ;  anchoa  improperly  enticing  a  minor 
the  libellants,  as  proceedino  from  the  neg-  on  board  a  ship,  and  there  exercising  an- 
ligence  of  the  master  and  crew,  and  for  lawful  authority  over  him.  The  substance 
wbich  the  owners  of  the  vessel  are  sought  and  con.mmmation  of  the  wrong  were  on 
to  be  charged,  occurred,  not  on  the  water,  board  the  reaael, —  on  the  hif^  seas  oc 
but  on  the  land.  The  origin  of  the  wrong  navigable  watem,  —  and  the  injury  com- 
waa  on  the  water,  hut  the  substance  and  plete  within  admiralty  cognuance.  It  was 
consummation  of  the  injuiy  on  the  land,  the  tortious  acta  on  board  the  vessel  to 
It  is  admitted  by  all  the  anthoritiea  that  which  the  jurisdiction  attached.  This 
the  jurisdiction  of  the  admiralty  over  class  of  cases  tnay  well  be  referred  to  as 
marine  torts  depends  upon  locality,  —  the  illustrating  the  true  meaning  of  the  rule 
high  seas,  or  other  navigable  waters  with-  of  lorality  in  cases  of  marine  torts  ;  name- 
in  admiralty  cognizance  ;  and  being  so  ly,  that  the  wrong  and  injury  complained 
dei«ndent  npon  locality,  the  jurisdiction  of  must  have  been  committed  wholly  upon 
is  limited  to  the  sea  or  navigable  watera  the  high  seas  or  navigable  waters,  or,  at 
Dot  extending  beyond  high-water  mark,  least,  the  substance  and  consumnistion  of 
.  .  .  But  it  M*  been  strongly  atjtued  that  the  same  must  have  taken  place  upon  these 
this  is  a  mixed  case,  the  tort  having  been  waters  to  be  within  the  admiralty  jnrisdic- 
eonimitted  partly  on  water  and  partly  on  tion.  In  other  worda,  the  cause  of  dam- 
land  \  and  that,  as  the  origin  of  the  wrong  age,  in  technical  language,  whatever  else 
was  on  the  water,  in  other  words,  as  the  attended  it,  muit  have  cieen  there  corn- 
wrong  began  on  the  water  (when  the  od-  plete." 
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belongs  to  the  inttamae  tide  of  the  court,  or  what  is  elsewhere 
termed  the  Instance  Court  of  Admiralty ;  and  that  of  the  latter, 
or  prize  causes,  belongs  to  the  Prize  Covrt.  In  England,  a  dis- 
tinction is  made  between  these  two,  they  being  regarded  as  sepa- 
rate courts ;  the  former  being  the  ordinary  and  appropriate  court 
of  admiralty,  proceeding  according  to  the  civil  and  maritime  law, 
from  wliose  decrees  an  appeal  lies  to  the  delegates ;  and  the  latter 
proceeding  according  to  the  course  of  admiralty  and  the  law  of 
nations,  with  an  appeal  to  the  lords  commissioners  of  appeals  in 
prize  causes.  But  in  this  country  these  two  jurisdictions  are  con- 
solidated and  vested  in  the  district  courts,  though  the  jurisdiction 
of  prize  is  dormant,  until  called  into  activity  by  the  occurrence  of 
war.^ 

§  888.  Prooedore.  In  the  infancy  of  this  court,  under  the  pres- 
ent national  Constitution,  it  was  required  by  statute  '  that  "  the 
forms  and  modes  of  proceedings  in  causes  of  equity,  and  of  admi- 
ralty and  maritime  jurisdiction,  shall  be  according  to  the  course 
of  the  dvil  law."  By  a  subsequent  statute,^  it  was  provided,  that 
"  the  forms  and  modes  of  proceeding  shall  be,  in  suits  of  equity, 

which  the  Bti]d«iit  U  referred.  See  also  CaitU  on  Merchant  Seemea,  pp.  342-337.  <n) 
The  juriediction,  aa  asserted  in  De  Lorio  v.  Boit,  includes,  amoug  other  things,  chartci^ 
parties  and  aJTrelRhtmetitH  ;  marine  hjpotbecstians  and  bottomrieB  ;  contracts  of 
material-men  ;  seamen's  wages  ;  contracta  between  part-ownen  ;  STenxes,  contribu-' 
tioDS,  and  jettisons  ;  and  policies  of  inaurance.  To  these  may  be  sdJied  salrage  ; 
marine  torts  ;  damages  and  tresfmssea  ;  sfiunlta  and  hatteries  on  the  high  sras ;  seizniva 
under  the  revenue  and  navigation  laws,  and  the  lawa  prohibitory  of  the  sUve-tnde ; 
ransom  ;  pilotage  ;  and  aurveyg.  The  jarisdicHon  of  the  admiralty  over  policiee  of 
iniurance  nas  re-affirmed  by  Mr,  Justice  Story  fa  1822,  iu  Feefc  r,  Merehanta' 
Ins.  Co.,  3  Mason,  28  ;  and  again  in  18*2,  in  Hale  «.  Washington  Ina.  Co.,  2  Story, 
182  ;  and  is  understood  to  have  been  approved  by  Msrshall,  C.  J.,  and  Hr.  Justice 
Wsshington,  Id.  183  ;  1  Brocl.  360  ;  though  denied  by  Hr.  Justice  Johnson,  in 
12  ^Tieat.  flSB.  (i) 

1  1  Kent,  Ccmm.  353-355  ;  Jennings  n.  Caisoc.  1  Pet  Adm.  1 ;  b.  c.  1  Cranch,  2  ; 
Glass  V,  Stoop  Betsey,  3  Dall.  fl,  IQ.  The  jurisdiction  of  priie  causes  waa  sftrnrarda 
ejpresBly  vested  in  the  District  Court*  by  Stat.  1812,  c.  I0>,  i  fl,  voL  U.  p.  761. 

«  U.  a  Stat.  1788,  c.  21,  S  2,  vol.  L  p.  83  ;  Rev.  Stat.  U.  S.  2d  ed.  J  »18. 

•  U.  a  Stat.  1792,  c.  38,  S  2,  vol.  L  p.  279  i  Rev.  Stat  U.  8.  2d  ed.  j  813. 

(al  The  Kate  Tremaine,  5  Ben.  C.  C.  his  own  opinion.    The  auestion  baa  not 

eo  ;  Banta  v.  ilc^Ieil,  Id.  7t  ;  The  Elmira  yet  been    paased  npon   in  the   Supreme 

Shepherd,  8  Blatchf.  C.  C,  HI.     See  ni  Court  of  the  United  States,  bat  it  se«ms 

tocharter-parties  and  contracts  of  aSreight-  to  be  understood  that  the  jnrisdiction  will 

nient,  New  Jersey  Steamboat  Company  v.  be  denied  whenever  the  question  ariaea. 

Merchants' Bank  of  Botiten,  S  How.  (U.  S.)  See  the  opinion  of  Cartis,  J.,  in  the  caie 

344  ;  and  Morewood  c  Euequiat,  28  Id.  just  cited.     See  also  the  remarkiof  Tnnef, 

498.  C.  J.,  in  Taylor  v.  Csrr^i,  20  How.  ( U.  S'.j 

(i)  In  Gloucester  Ins.  Co.  v.  Yoonger,  583.     The  court  has  jurisdiction  of  aU 

2  Cartia,  C.  C.   822,   Mr.  Justice  Curtis  prooeedings  conseq^uent  upon  the  indgment 

affirmed  the  jurisdiction  of  the  court  in  to  obtain  satiafaction,     CampbelE  v.  Had- 

such  cases,  as  settled  by  the  previom  de-  ley,  1  Spngoe's  Deduona,  (70. 
ciaiona  in  his  dicnil,  but  decUued  to  give 
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and  in  those  of  admiralty  and  maritime  jttrisdicticFn,  according  to 
the  principles,  mles,  and  nsagee  which  belong  to  conrts  of  equity 
and  to  courts  of  admiralty,  respectively,  as  contradistii^ished 
from  courts  of  common  law,"  The  course  of  proceeding  in  the 
ciril  law  was  thus  made  the  basis  of  the  general  mle  of  proceeding 
in  these  courts.^  This  laat  provision  was  afterwards  extended  by 
statute  ^  to  the  courts  held  in  those  States  which  had  been  admit- 
ted into  the  Union  subsequent  to  the  passage  of  the  act  first  above 
mentioned ;  subject,  however,  to  such  alterations  and  additions  as 
the  courts  themselves,  in  their  discretion,  might  deem  expedient, 
or  as  the  Supreme  Court  might,  by  rules,  prescribe.  And  by  a 
later  Btatut«,'  the  Supreme  Court  ia  fully  empowered,  from  time  to 
time,  to  prescribe  and  regulate  and  alter  the  forms  of  process  to 
be  used  in  the  district  and  circuit  courts,  and  the  forms  and  modes 
of  framing  and  filing  libels,  bills,  answers,  and  other  proceedings, 
and  pleadings  in  suits  at  conmion  law  or  in  admiralty  and  in 
equity  in  those  courts,  and  the  modes  of  obtaining  and  taking 
evidence ;  and  generally  to  regolate  the  whole  practice  therein,  so 
as  to  prevent  delays,  and  to  promote  brevity  and  succinctness  in 
the  pleadings  and  proceedings. 

§  889.  Same  nbjeot.  Under  this  last  statute  the  Supreme 
Coart  has  made  rules,  prescribing  with  some  particularity,  as  here- 
after will  be  seen,  the  method  of  pleading  and  of  practice  in  the 
district  and  circuit  courts,  not  only  in  suits  at  common  law,  but 
also  in  causes  of  equity  and  in  admiralty.  But  as  the  course  of  the 
civil  law  is  still  recognized  as  the  basis  of  the  practice  in  admiralty, 
it  is  obvious  that  this  law  is  still  to  be  resorted  to,  in  all  points  of 
proceedings  and  practice,  not  otherwise  regulated  by  the  rules  of 
the  Supreme  Court.  It  is,  however,  to  be  remembered,  that 
though  the  practice,  in  courts  of  equity  and  of  admiralty,  is  origi- 
nally deduced  from  the  common  fountain  of  the  ciril  law,  it  has 
acquired,  in  its  progress,  a  diversity  of  modes,  from  the  different 
channels  through  which  it  has  been  drawn ;  the  practice  in  equity 
having  been  mainly  derived  through  the  medium  of  the  canon  law, 
as  administered  in  the  ecclesiastical  conrts,  while  the  general  mles 
of  practice  in  admiralty  have  come  to  us  more  directly  from  the 
Roman  civil  law,  though   somewhat  modified  by  the  maritime 


1  The  Adelbe,  9  Cranch,  284. 

I  U.  S.  Stat.  1828,  o.  96.  g  1,  vol.  iv.  p.  28. 

■  U.  S.  Stat.  1S12,  0. 188,  g  S,  vol.  v.  p.  518. 
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codes  subseqncntly  promulgated.'  It  is,  therefore,  material  for 
ua  to  tmderstand  the  leading  rules  of  practice  in  the  Soman 
tribunals. 

§  390.  Same  subiMt.  ProoaH.  In  the  earlier  period  of  the 
Roman  law,  the  party  aggrieved  might  summon  his  adversary  in 
person,  or  if  he  resisted  or  hesitated  (^struitve  pedes),  might  seize 
him  (^obtorto  collo')  and  drag  him  before  the  Prcetor ;  but  after- 
wards, and  prior  to  the  time  of  Justinian,  the  practice  was  settled 
in  nearer  conformity  to  that  which  has  come  down  to  our  times, 
by  causing  the  party  to  be  summoned  by  the  apparitors,  or  officers 
of  the  court.'  The  defendant  appearing  either  voluntarily  or  by 
compulsion,  the  plaintiff  proceeded  to  offer  to  tlie  Prcetor  his  libel, 
or  cause  of  complaint,  in  writing,  and  with  it  produced  such  con- 
tracts or  instruments  as  were  the  foundation  of  his  title  or  com- 
plaint The  defendant  then  gave  bail  to  appear  at  the  third  day 
afterwards,  this  period  being  allowed  to  him  to  consider  whether 
or  not  he  would  contest  the  demand.  If  he  contested  it,  for  wliich 
a  fonmAa  was  prescribed,  the  contettatio  litii  being  equivalent  to 
the  general  issue  at  common  law,  he  might  demand  that  the  plain- 
tiff be  sworn  that  the  suit  was  not  commenced  out  of  malice,  but 
that  the  debt  or  cause  of  action  was,  in  his  opinion,  well  founded ; 
and  the  plaintiff  might  require  the  oath  of  tlie  defendant  that  his 
defence  was  made  in  good  faith,  without  malice,  and  in  the  belief 
that  it  was  a  good  defence.^  These  oaths  were  termed  Juratnenta 
ealumni(B  post  litem  eonteatatam ;  and  were  required,  not  as  evi- 
dence in  the  cause,  but  professedly  as  a  check  to  vexatious  litiga- 
tion.*   The  Prcetor  then  appointed  the  judges  (dabat  judicet),  for 

»  8  BL  Coram.  448  ;  1  Spence,  Eq.  Jnr.  of  Chancery,  pp.  709-712  ;  2  Browne,  Civ.  tt 
Adm.  Law,  pp.  84,  348  ;  Ware,  298,  389.  I  oonunend  to  the  stndent's  atteutiFe 
perusal  the  dedaioos  of  Judge  Ware  in  the  District  Court  of  Maine,  which,  for  depth 
of  learning  and  copioosaeoe  of  le^l  literature,  have  not  been  surpsased  l^  thoaa  o( 
an  J  other  district  judge  in  the  United  StatAa. 

'  BrovDe,  Civ.  &  Adm.  L  850,  351. 

»  Gilbert,  Forum  Bomanum,  pp.  21,  22 ;  Ware,  896.  "  Et  actor  quidem  jnret, 
non  calumniandi  animo  litem  se  moviBoe,  sed  ezUtimando  honam  cauaam  habere  :  Rena 
Biitem  Don  aliter  nnis  allegationibus  utatnr,  nisi  priiu  et  ipse  junverit,  quod  putaiu  n 
bona  initantia  uti,  ad  reluctandnm  pervenerit."    Code  lib.  2,  tit.  69,  L  2, 

*  Ware,  895,  898.  The  nature  of  this  remedy  is  thus  eiplained  by  the  learned 
jndge  ;  "  In  all  conntriea,  and  ander  all  Bvateme  of  jari»[)rudeDce,  it  haa  been  found 
neceBsaty  to  eatabliah  aome  check  to  causeleiia  and  vexatioua  litigilioQ.  In  the  juris- 
prudence of  the  common  law,  the  principal  check  is  the  liability  to  cost*.  Bat  in  the 
jurisprudence  of  ancient  Konie,  it  appears  that  a  party  waa  not  liable  far  the  costs  of 
the  adverse  party,  merely  because  juiiijment  was  rendered  against  him.  Hf  was  liable 
only  when  he  instituted  an  action  without  probable  canae  ;  that  is,  when  the  suit  was 
veintious,  or,  in  the  language  of  the  Soman  law,  calumnious ;  and  then  coats  vera 
not  given  against  bim  aa  part  of  the  judgment,  but  could  be  leeovered  only  by  »  new 
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trial  of  the  cause,  before  whom  the  conteated  libel  was  brought, 
and  upon  this  libel  the  plaiDtifE  put  in  hia  '^pontunu"  to  which 
the  defendant  was  obliged  to  answer,  in  order  to  ascertain  what 
he  would  admit,  and  bo  to  supersede  the  necessity  of  proving  it. 
But  if  he  denied  any  part  of  the  positions,  then  the  part  denied 
waa  formed  into  distinct  "  articlet"  and  upon  these  articles  inter- 
rogatories were  framed  to  be  exhibited  to  the  witnesses,  who  were 
examined  upon  these  alone  bj  one  of  the  judges,  and  the  deposi- 
tions were  taken  in  writing  by  a  notary  or  one  of  the  judge's 
clerks.  After  sentence  was  pronounced  by  the  judges,  it  was 
sent  to  the  Prmtor  to  be  executed.' 

§  S91.  Same  nbjeot  Znteirogatory  aoUou.  "  Another  part  of 
the  Roman  jurisprudence,  from  which  our  admiralty  practice  has 
been  in  part  derived,  is  the  interrogatory  actions  of  the  Roman 
law.  These  were  derived  from  the  edict  of  the  Prsetor,  and  con- 
stituted a  part  of  that  large  portion  of  the  law  of  Rome  called  Jtu 
Prcetorium  or  Jut  hotiorarium.  The  reason  of  the  introduction  of 
these  actions  was  this :  If  the  actor  demanded  in  his  action  more 
than  was  his  due,  he  failed  in  his  whole  demand ;  judgment  was 
rendered  against  him,  and,  if  he  failed  for  this  cause,  it  was  with 
difficulty  that  he  could  be  restored  to  bis  rights  tn  integrum.  As 
he  could  not,  in  all  cases,  know  the  precise  extent  of  his  rights,  or 
rather  of  the  defendant's  liability,  that  is,  whether  he  was  liable 
for  his  whole  demand,  in  aolido,  or  for  a  part,  as  if  the  action  was 
against  him  in  his  quality  of  heir,  whether  he  succeeded  to  the 
whole  inheritance  or  to  a  part,  this  action  was  allowed  by  the 
Prstor,  in  the  nature  of  a  bill  of  discovery  to  compel  a  disclosure, 

Bcli<»i,  called  an  actioD  of  calmnny,  cormponding  to  «a  action  for  a  malicians  sait  at 
eonimon  law.  By  thia  action,  the  party  could  recover  ordinarily  a  tenth,  but  in  some 
nsea  a  fifth,  and  even  the  fonrth,  of  the  sum  In  controversy  in  the  former  action. 
This  was  given  aa  an  iadeainity  for  bis  expenseii,  In  being  obliged  to  defend  himself 
snainst  a  vexatious  suit.     (Qail,  Comni.  lib,   1,  gg  176-178  ;  lost   i,  10,  1  j  Vinn. 

"  In  the  time  of  JnjtinUn,  and  perhapi  at  an  eariier  period,  the  action  of  calumny 
had  fallen  into  desuetude,  and  he,  as  a  substitnte,  required  the  oath  of  calumny. 
"  But  the  oath  of  calumny,  thouKb  not  evidence,  was  au  essential  part  of  the  proceeJ- 

I —  ;_  .L r.  —  —a — d  bj  Justinlan  to  be  officially  rei\uired  by  the  jadge, 

^--    --'    '-'  -    -"-jd,  it  vitiatrd  the  wiole 

,        .  .    ,  ,     i  Ruber,   Pnelect,  vol. 

i,  IS,  2.)  The  practice  of  reqairing  the  oath  of  calumny  appears  to  be  preserved 
gonerallv  in  the  civil-law  courts  or  the  continont  of  Europe.  It  ia  not  however, 
.observed  in  France,  and  Dupin  condemns  it  as  conducing  more  to  penury  tlian  to  the 
pieveation  of  litigation,  which,  he  saya,  ia  more  effectually  checked  by  a  liability  foi 
ooela.  (Heinn.  Becitationea,  ed.  Dupin,  i.  It,  l.j  "  Ware,  pp,  S85,  897. 
t  Oilb.  For.  Bom.  pp.  32,  28. 
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for  the  purpose  of  enabling  the  actor  to  make  his  claim  to  corres- 
pond precisely  with  his  right  and  with  the  defendant's  liability."  * 

§  892.  8ani«  •ubjeot  "  By  a  constitution  of  the  Emperor  Zeno, 
the  law  de  pluHa  petitione,  by  which  the  actor  failed,  if  he  de- 
manded too  much,  was  abolished,  and  by  the  time  of  Justinian,  if 
not  at  an  earlier  period,  these  interro^tory  actions  had  fallen 
into  disuse,  as  we  learn  from  a  fragment  of  Gallistratus  preserved 
in  the  Digest.  A  new  practice  arose  of  putting  the  interrogato- 
ries after  contestation  of  suit,  and  the  answers  thus  obtained, 
instead  of  furnishing  the  grounds  for  the  commencement  of  an 
action,  became  evidence  in  the  case  for  the  adverse  party.  This 
appears  from  the  law  referred  to  above :  '  Ad  probationes  suffi- 
ciunt  ea,  quffi  ab  adversa  parte  espressa  fuerint.'  The  general 
practice  of  the  courts,  which  have  adopted  the  forms  and  modes  of 
proceeding  of  the  Roman  law,  of  requiring  the  parties  to  answer 
interrogatories  under  oath,  called  positions  and  articles,  or  facts 
and  articles,  seems  to  be  derived  through  this  law  of  the  Digest, 
and  the  later  practice  of  the  Roman  forum,  from  the  ancient 
interrogatory  action ;  althongh  Heineccius  has  expressed  a  con- 
trary opinion."  '  This  form  of  proceeding  "  has  passed,  with  vari- 
ous modiScations,  into  the  practice  of  the  courts  of  all  nations 
which  have  adopted  the  Roman  law  as  the  basis  of  their  jurispru- 
dence. Either  party  may  interrogate  the  other,  as  to  any  matter 
of  fact  which  may  be  necessary  to  support  the  action  or  maintain 
the  defence,  aJid  the  party  interrogated  is  bound  to  answer,  unless 
his  answer  will  implicate  him  in  a  crime.  The  answer  is  evidence 
against  himself,  but  not  to  affect  the  rights  of  third  persons.*'* 

§  393.  Libel.  "  Modem  practice  has  introduced  another  inno- 
vation, and  has  authorized,  for  the  purpose  of  expediting  causes, 
the  introduction,  substantially,  of  the  positions  and  articles  into 
the  libel  itself,  although  regularly  they  cannot,  in  the  form  of 
positions  and  articles,  be  propounded  until  after  contestation  of 
suit,  and,  of  course,  not  until  after  the  answer  is  in.  A  libel  in 
this  form  is  said  to  be  an  articulated  libel,  or  a  libel  in  articles. 
The  evidence  sought  for  is  then  obtained  in  the  answer.  It  is  a 
special  answer  to  each  article  in  the  libel,  and  the  litis  conteatatio, 
when  the  pleadings  are  in  this  form,  is  said  to  be  special  and  par- 
ticular, in  contradistinction  to  a  simple  libel,  and  a  general  answer 

1  Wue.  897.  ■  Wai^  SSS.  *  Wan,  808. 


ovGoo<^lc 


PABT  Til.]  PREUHINAfiT  OBSEBTATTOKS.  411 

amonnting  to  the  general  issne.  An  Issue  is  formed  on  each 
article. 

"  From  this  account  it  is  apparent  that  the  practice  of  the  ad- 
miralty, so  far  as  relates  to  the  libel  and  answer,  is  in  its  forms 
identical  with  that  of  the  Roman  law.  As  in  the  Roman  law,  bo 
in  the  admiralty,  the  parties  are  required  to  verify  the  cause  of 
action  and  the  defence  by  oath ;  the  libel  may  either  be  simple  or 
articulated,  and  the  answer  must  correspond  with  it ;  either  party, 
also,  may  require  the  other  to  answer  interrogatories  on  oath, 
toaching  any  matters  which  may  be  neceaaary  to  support  the  libel 
or  the  answer." ' 

§  394.  Anawar.  In  the  Roman  practice,  the  libel  having  been 
filed,  the  defendant  answered  the  charge,  either  by  confessing  it, 
or  by  a  general  denial  <^  its  truth,  which  is  the  original  meaning 
of  the  litig  conteitatio ;  or  by  a  defensive  exception ;  either 
dedinatory  to  the  jurisdiction,  or  dilatory,  postponing  or  delay- 
ing the  suit,  or  peremptory,  answering  in  effect  to  the  plea  in  bar 
of  the  common  law.  The  defendant  having  pleaded,  the  plaintifl 
replied ;  and  the  defendant  might  rejoin,  termed  a  duplieatio, 
beyond  which  the  parties  were  seldom  suffered  to  go.'  But 
though  the  old  course  of  practice  in  the  admiralty  permitted  new 
matter  to  be  thus  introduced  by  way  of  replication  and  rejoinder, 
the  modem  and  more  approved  practice  is  to  present  new  facts 
when  rendered  necessary,  in  an  amendment  of  the  libel  and 
answer.* 

§  895.  Uodern  nCea.  Upon  the  basis  of  the  Roman  forms  of 
proceeding,  the  outlines  of  which  have  been  thus  briefly  sketched, 
the  rules  of  modem  practice  have  been  founded;  and  upon  this 
basis  the  Supreme  Court  of  the  United  States,  under  the  author- 
ity given  by  the  statute  before  cited,*  has  constructed  its  rules  of 

1  Ware,  8S9.  I  have  not  hedCsted  to  adopt  tlis  luwiags  of  Jndge  Wara,  on  tbii 
ni^iN:t,  hia  lucid  and  saccinct  accoont  ol  the  forms  of  ^oceading  in  the  RomaD  tri- 
bunals being  precisely  adnpted  to  mj  present  pnrpan.  The  student  will  Hnd  a  mon 
extended  account  of  those  forms  of  proceeding  in  Gilbert's  Forum  RoiDouum,  c.  2-1, 
Attd  see  Storv,  Eo.  PI.  S  14,  n.  ;  Ooghton,  Ordo  Jodicionim,  paaaim;  Bcisaoniua, 
De  Formnlia  Pop.  Kom.  lib,  S,  Db  formulu  jadiciariu. '  See  also  Sherwood  v.  Hall,  S 
Sumn,  130, 

*  Browne,  Of.  ft  Adm.  L.  882-367,  AO, 

*  The  Sarah  Ann,  2  Samn.  208  ;  Coffin  ■,  JenkiDe,  8  Stoir,  108,  IZI.  New  mat- 
tea  mav  also  be  introduced  bv  way  of  Nptilimmtal  libel  ana  onswei ;  as  in  Warina 
9.  Clarke,  G  How.  S.  C.  *41.  (o) 

*  n.  8.  Stat.  1842,  c.  18S,  g  e,  vol.  T.  p.  SIS  ;  tu^fra,  %  S3S. 

(a)  See  Beg.  fi2]  17  How.  Oj  Tftbtr  «.  Jennr,  10  Law  B«p.  27. 
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practice  for  the  courts  of  the  United  States,  in  all  causes  of  admi- 
ralty and  maritime  jurisdiction  on  the  inatance  side  of  the  conrt. 
By  these  rules  it  is  ordered,^  that  all  I3>elt  in  inalance  cattsea,  ciril 
or  maritime,  shall  state  the  nature  of  the  caute,  as,  for  example, 
that  it  ia  a  cause  civil  or  maritime,  of  contract,  of  tort  or  damage, 
of  salvage,  or  of  possession,  or  otherwise,  as  the  case  may  be ;  and 
if  the  libel  ia  in  rem,  that  the  property  is  leitMn  the  district;  and 
if  in  personam,  the  names,  occupations,  and  place  of  residence  of 
the  parties.  The  libel  must  also  propound  and  articulate  in  di»- 
tiriet  articles,  the  various  allegations  of  fact,  upon  which  the 
libellant  relies  for  the  support  of  his  suit,  so  that  the  defendant 
may  be  enabled  to  anatuer  distincUy  and  separately  the  several 
matters  contained  in  each  article ;  ^  (a)  and  it  must  conclude 
with  a  prayer  of  the  process  requisite  to  enforce  the  rights  of  the 
libellaut,  and  for  such  relief  and  redress  as  the  court  is  competent 
to  give  in  the  premises.  And  the  libellant  may  further  require 
tlie  defendant  to  answer  on  oath  all  interrogatories  propounded 
by  him  at  the  close  or  conclusion  of  the  libel,  touching  all  or  any 
of  the  allegations  it  contains.^  It  is  not  necessary  in  all  cases 
that  the  libel  be  sworn  to  in  the  first  instance,  unless  when  it  ia 
founded  on  a  claim  of  debt;  but  the  defendant  may  always 
.demand  the  oath  of  the  libellant  to  the  libel,  if  he  chooses.*  (6) 
In  suits  t'n  rem,  however,  the  party  claiming  the  property  is 
required  to  verify  his  claim  on  oath  or  affirmation,  stating  that 

1  Beg.  2S.  "Sq  saiDBioiu  or  other  meaue  proceM  li  to  be  Isined  until  the  libel  is 
filed.     %.  1. 

'  The  Vir^  2  W.  Bob.  204  :  The  Boston,  1  Snmn.  8!8  ;  Treadwell  b.  JoMph,  Id. 
300.  In  a  suit  for  wnoes,  for  a  ahxn  in  a  whaling  voyage,  where  a  charge  of  geoeiml 
and  habitual  mitconduct  is  to  be  made  out  in  defence,  it  should  be  propoaoded  in 
exact  terms  for  the  parpose  :  and  when  specific  acts  of  miaconduct  are  to  be  relied 


542.     But  the  libel  need  not  Elate  n 


I  quo,  qnolDia  pgntnr.  Mi  quo, 
I  qulqoa  LAmUiu  habeL 


(a)  The  court  may,  in  anjitage  of  the  ITenti  12S.  A  libel  filed  in  another  aidt 
CAM,  require  the  pattiea  to  aupplf  any  ia  not  evidence  against  the  libelliDt  of  tha 
defect  in  the  pleaHings.  The  Havre,  1  facts  aUted  therein.  Church  «.  Sllelt(H^ 
Ben.  597.  2  CurtU,  a  C.  271. 

(b)  And  tea  the  L.  B.  Qoldnaith,  1 
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he,  or  the  person  in  whose  behalf  he  interposeB,  and  none  other, 
is  the  trne  and  bonajide  owner  of  the  property;  and  alao  stating 
faia  authority,  if  he  is  acting  for  the  owner.' 

§  896.  lofonnatloiw.  In  like  manner  it  is  required  that  ir^for- 
mationt  and  libeU  of  information,  for  any  breach  of  the  revenue 
or  navigation  or  other  laws  of  the  United  States,  should  state 
the  place  of  seizure,  vhether  it  be  on  land,  or  on  the  high  seas, 
or  on  navigable  waters  within  the  admiralty  and  maritime  juris' 
diction ;  and  the  district  within  which  the  property  is  brought, 
or  where  it  then  is.  The  information  or  libel  must  also  pro- 
pound, in  distinct  articles,  the  matters  relied  on  aa  grounds  of 
forfeiture,  averring  the  same  to  be  contrary  to  the  statute  or 
statutes  in  such  case  provided ;  and  concluding  with  a  prayer  of 
process,  and  notice  to  all  persona  in  interest,  to  appear  and 
show  cause  why  the  forfeiture  should  not  be  decreed.^ 

§  397.  Amendmsau.  Informations  and  libels  may  be  amended 
in  matters  of  form,  at  any  time,  OD  motion  as  of  course ;  and  new 
counts  or  articles  may  be  filed  and  amendments  in  matters  of 
substance  may  be  made,  on  motion  and  upon  terms,  at  any  time 
before  the  final  decree.*  (a)  Where  merits  clearly  appear  upon 
the  record,  it  is  the  settled  practice  in  admiralty  not  to  dismiss 
the  libel  for  any  defect  or  mistake  in  the  statement  of  the  libel* 
lant's  claim  or  title,  but  to  allow  him  to  assert  his  rights  in  a 
new  allegation.^  But  though  the  most  liberal  principles  prevail 
in  admiralty  courts  in  regard  to  amendments,  the  libellant  will 
not  be  permitted,  in  the  appellate  court,  to  introduce,  by  way  of 

>  Bu[es  Id  AJinirnltj,  fteg.  23  ;  U.  SUtas  n.  C.uks  of  Wine,  1  Pet.  S47,  G49  ; 
HouMiusn  p.  The  North  Carolina,  15  Pet  40.  As  to  the  peraous  entitleii  to  make 
cldlm,  Bee  The  UtbIt,  1  Gall.  31S  ;  The  Sally,  Id.  401 ;  Tha  Adeline,  9  Cmneh,  244  ; 
The  Bello  Corrunoa,  8  Wheat,  152;  Tlio  Anti-lojw,  10  Wheat,  flfl  ;  The  London 
Packet,  1  Muon,  14 ;  The  Packet,  8  Mason,  255  ;  The  Boston,  1  Sumn.  328,  333. 

'  Rules  in  Admiralty.  Keg,  22,  Technical  niceties,  unimportant  in  themaelres,  and 
standing  only  ou  prei:edeiils,  the  reasons  of  which  cannot  be  discerned,  are  not  te- 
prded  lu  libels  of  information  in  admiralty.  It  ie  snfficient  if  the  offence  be  dencnbed 
w  the  words  of  the  law.  and  be  so  described,  that  if  the  allegation  be  true,  the  case 
most  be  vithjn  the  ststute,  the  facts  being  so  indicated  as  to  give  rensoiiable  notice  to 
the  p»rty  to  enable  him  to  shape  his  defence.  The  Hoppet,  7  Cranch,  894  ;  Tha 
Samuel,  1  Wheat.  15 ;  The  Marino,  S  Wheat.  401  ;  Tho  Palmvra.  12  Wheat.  13. 

*  Bales  in  Admiralty,  Rej;.  24.     And  see  Ome  n.  Tonnsend,  4  Mason,  641. 

'  The  Adeline,  6  Cranch,  284  ;  Anon.,  1  GalL  22. 

(a)  A  libel  in  rem  against  a  TEBsal,  and  pilot,  the   libel  may,  with   leave  of  the 

perionatly  ssainst  ber  master,  may  prop-  conrt,  be  amended  so  aa  to  apply  to  the 

eriy,  nnder  the  present  practice  eatahliehed  vessel  and  master  only  in  the  way  men - 

bylTnitMStateaSupremeConrt;  be  joined,  tioned,      Neweli  u.  Norton  and   Ship,  8 

And  if  the  libellant  Imve  onginally  pro-  Wallace  (U.  S.J,  257. 
ceeded  against  vessel,  master,  ountera,  and 
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amendment,  a  new  ret  or  subject  of  controTersj,  which  did  not 
go  up  by  appeal, '(a) 

§  398.  Aniwer.  In  all  causes  citII  and  maritime,  whether  m 
rem  or  in  personam,  the  amtoer  of  the  defendant  to  the  aliegationa 
in  the  libel  must  be  on  oath  or  solemn  affirmation.  His  answer 
must  be  full,  and  explicit  and  distinct  to  each  separate  article 
and  separate  allegation  in  the  libel,  in  the  same  order  as  they  are 
there  numbered ;  and  he  is  required  to  answer,  in  like  manner, 
each  interrogatory  propounded  at  the  close  of  the  Hbel.>(&)  But 
he  may,  in  his  answer,  object  to  answer  any  allegation  or  inter- 
rogatory in  the  libel,  which  will  expose  him  to  any  prosecution 
or  punishment  for  a  crime,  or  to  any  penalty  or  forfeiture  of  hia 
property  for  a  penal  offence.'  If  he  omits  to  answer  upon  tho 
return  of  the  process,  or  other  day  assigned  by  the  court,  the 
libel  may  be  taken  pro  cotfetao  against  him.*  And  if  he  an- 
swers, but  does  not  answer  fully,  explicitly,  and  distinctly,  to 
all  the  matters  in  any  article  in  the  libel,  the  court,  upon  excep- 
tion ta^en  thereto,  may  by  attachment  compel  him  to  make  fur- 
ther answer,  or  may  order  that  the  matter  of  exception  be  taken 
pro  cortfesBO  against  the  defendant  to  the  full  purport  and  effect 
of  the  article  thus  insufficiently  answered:' (c)    It  is  not,  how* 

»  HoUBeman  c.  The  North  Caraliti«,  16  Pet.  10,  JO.  And  w«  2  BrowDe,  Ci*.  ft 
Aim.  h.  p.  416 ;  The  Boston,  1  Sumo.  828. 

»  Rules  in  Admiralty,  Reg.  27.  And  see  The  William  Harris,  Ware,  387,  8M; 
Coffin  V.  Jenkins,  3  Story,  109  ;  Hutson  c.  Jordan,  Ware,  3Bfi  j  Dnnlap'e  Adm.  Pncb 
301,  202  ;  The  iiostoD,  1  Sumn.  828.  A  similar  answer  is  lecjiured  of  tlie  ganuthea 
in  a  ToreigD  attaclimenL     Rules  in  Adm.  Res.  37. 

*  Rnles  in  Admiralty,  Reg.  31.     And  tee  United  States  «.  Packages,  Oilp.S06,  SlSi 


Dnnlan's  Adm.  Pract  207. 

•  Id.  Reg.  29.      And  see  Gierke's  Praiii,  tit  24;   Hall's  Adm.  Pract.  p.  62.     If 
D  is  throngh  ignorance  of  ihe  pcsctioe  of  the  court,  and  the  detendaot  ia 


absent  at  the  time  ot  hearing,  the  court  is  not  precluded  from  receiving  any  evidenM 
which  hia  counsel,  as  omteiw  ettriai,  nwj  offer.     The  David  Pratt,  Ware,  4»5. 

'  Id.  Reg.  30.  Exceptions  to  any  libel  or  answer  may  be  taken,  ibr  surploaWi^ 
irrelcTancy,  impertinence,  or  acaadal ;  and  referred  to  a  master,  aa  in  equi^.  Id. 
Beg.  30. 

(n)  Kynoch  v.  The  8.  C.  Iws,  1  NewK  two  gronnds.  1.  Thst  the  facto  as  they 
206  i  Coffin  B.  Jenkins,  8  Story,  C.  0.  were  proved  in  the  case  showed  that  the 
108  ;  UdoU  a.  Steamahlri  Ohio,  17  How.  allegation  which  waa  to  be  aniendfd  w«i 
(U.  S.)  17.  Bnt  xee  Wearer  v.  Thomp-  Inserted  by  an  acddenta]  error.  2.  That 
•on,  1  Wall.(U.S.JJr.S48.  FortharuIe«  the  other propoaed  amendment*  aocorded 
u  to  the  amendment  uf  answers  in  admi'  with  the  facto  as  proved,  and  did  not  In- 
ralty  on  appeal  to  the  Circuit  Court,  aea    troduce  neW  isanes. 

Lambo.  Parkman,  21  Law  Rep.  fi89.  Th«  (6)  This  nja  does  not  apply  to  aaea 
same  principle  of  amendment  applies  to  whsre  the  tom  or  value  in  dtspate  doe* 
the  aniwer.  Thus,  in  The  Oder,  18  Ted.  not  exceed  fifty  dollars,  eiclnnre  of  eoM^ 
Rep.  272,  an  amended  answer  was  par-  unlesi  ordered  by  the  district  Judge.  Ad- 
mitted to  be  filed  after  the  caas  had  been  ditional  Role  in  Admiralty,  10  How.  S. 
appealed   to  the  Circait  Court.     In  thi*  (c)  It  has  been  held  that  exception  can* 

caas  the  amendmento  were  «appart«d  on    iwt  ba  takcB  to  an  answer  beMOM  th*  tm 
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ever,  boand  to  proceed  to  this  extent ;  but  in  such  cases  of  what 
is  termed  presumptive  eovfettion,  it  may  limit  the  presumption 
to  that  portion  of  the  article  to  which  the  exception  is  well 
taken.' 

§  399.  iDtoTTOEHtorlM  to  Uballant,  or  dsfendaut.  The  drfendatU 
may  require  the  personal  antwer  of  the  lU>ellant^  upon  oath,  or 
solemn  affirmation,  to  any  intei:rogatories  which  he  may  pro- 
pound at  the  close  of  his  own  answer,  touching  any  matters 
chai^d  in  the  libel,  or  any  matter  of  defence  set  up  by  himself; 
not  exposing  the  libellant  to  criminal  prosecution  or  punishment^ 
nor  to  a  penalty  or  forfeiture  for  a  penal  offence.  And  in  default 
of  due  answer,  the  libel  may  be  dismissed,  or  the  libellant  may 
be  compelled  by  attachment  to  answer,  or  the  matter  of  the  in- 
terrogatory may  be  taken  pro  e<yr^eBto  in  favor  of  the  defendant 
at  the  discretion  of  the  court.'  This  right  of  requiring  the  an< 
swer  of  the  adverse  party,  upon  oath,  to  interrogatories  pertinent 
to  the  cause,  is  a  mutual  right,  and  may  be  claimed  at  any  stage 
of  the  cause,  even  down  to  the  hearing.^ (a) 

>  Dunlap'g  Adm.  PrecL  204. 

>  KiiIm  id  Adoiiralty,  "Rea.  33.  Eocli  party,  OD  the  jtutuee  ride,  nwf  reqnlra  the 
Mth  or  the  other.  OammalT  v.  Skinaer,  2  OftU.  45.  The  DaTid  Pratt,  'Wara,  495. 
A  peraoQ  interveniog  oro  imUrtui  nw  ha*  the  nme  -priTilege.  Bules  in  Adninltv, 
Beg.  3i.  f 

»  2Brf 


■  2  Browne,  Clr.  k  Adm.  I~  p.  418. 

allef^  that  hs  "  U  igno' ^ , 

e  of  the  all^ationa  ofthe     61  of  tha  Supreme  Court,  promnl^ted  ii 


nuit  u  to  lome  of  tbe  all^ationa  or  tae  61  of  tha  Supreme  Court,  promnlfctted  in 
libel, thoughitissaidtoliebetlertoreqniTe  ia!14,  allowi  him  to  amsna  hie  libel  upon 
him  alio  to  alate  irbat  hie   belief  abont    applicatioD  to  the  canrt ;  and  to  such  an 


■poQdeat  ia  it  allef^  that  ha  "  U  igno-  viahea  to  file  farther  interrogatoriee,  Rnlo 

— ...... *.u..ii ■■-^,orthB  "-'■'--'■-—--■'      •   -  .     .   .. 

applicatioD  to  the  canrt ;  and  to  such  au 

tha  matter  contiiined  in  Che  allention  ia.  amended  libel,  when  allowed,  the  daaired 

The  Cit;  of  Salem,  10    Fed.  Bep.  S48.  inteirociitDriBa    can   be   regularl;   added, 

And  ia  The  MiDnehiha,  L.  R.  3  Ad.  &  nnder  Rule  23,     The  Edwin  Baxter,  89 

Ec  148,  Sir  Robert  Philliraore  compelled  Fed.  Rap.  296.     The  anewers  to  interrnRa. 

the  deremlaut  to  answer  aiicordiiig  to  her  toriea  proponnded  at  the  oloae  of  a  plead- 

knowledge,  information,  and  belief,  aaying  ing  under  admiralty  mlea  23  and  27,  aw 

that  if  she  iiad  no  belief  about  the  matter,  not  atrictly  evidence  in  the  cause,  in  any 

a  Btatement  to  that  effect  would  be  a  snffl-  different  aetue   than   that  in  which   tha 

cUnt  answer.  pleadinge  are  eTidence.    Andrews  ».  Wall, 

(a)  The  subject  of  filing  interrogatoriee  3  How.  668.     Though  »woni  to,  they  are 

in  admiralty  is  regulated  by  the  rules  of  not    a   "depoeition,"    but   are    designed 

court.     Thus,  Hale  99  of  the  U.  3.  Dia-  rather  a>  compulsory  amplificationa  of  the 

trict  Court,  regulated  the  practice  prior  to  pleadincs    on    the   specific  aubjecti  pro- 

tho  adoption  of  the  twenty-third  rule  of  pounded  in  the  interrojfatoriea,  so  as  ta 

the  Suprema  Court,  in  1S44.     The  latter  dispense  with  the  taking  of  proofs,  or  eri- 

corera  the  same  general  ground  aa  the  for-  deuce  proper,  on  the  facts  that  may  be  ed- 

mer  ;  and  in  the  restrictions  interposed,  mittod.     The  replies  naaally  make  part  of 

reiiairiug  the  libellant's  interrogatoriei  to  the  answer  itself;    but  it  is  immaterial 

be  propounded  "at  the  oloeo  of  the  libel,"  it  whether  they  are  aniwered  as  a  part  of  a 

controU  and  supersedes  the  former  rule  of  pleading  or  separately.     Aa  evidence  thev 

the  District  Court.     The  practice  is  eesen-  stand  luie  the  pleadings  only.     They  am 

tially  the  same  as  that  in  oiioity,  in  which  proofs  of  the  recoid,  and  may,  like  the 

the  interrogatoriaa  are  limited  to  the  sub-  pleadiugi,  be  lefecred  to  by  cither  party, 

laota  contained  in  the  bill.  If  t^  libellant  What  ia  admitted  uaada  no  further  progf ; 
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§  400.  PowBi  to  rofsr.  Where  the  purpoaeB  of  justice  require 
it,  the  court  has  power  to  refer  any  matters,  arieing  in  the  pro- 
gress of  the  suit,  to  one  or  more  commiasioner»  to  be  appointed 
by  the  court  to  hear  the  parties  and  make  report  therein;  these 
commissioners  having  all  the  powers  of  masters  in  chancery.^ 

§  401.  Causes,  pienwy  and  atunmaTy.  It  may  here  be  added, 
that,  in  the  Koman  law,  causes  are  either  plenary  or  summary. 
Plenary  causes  are  those  in  which  the  order  and  solemnity  of  the 
law  are  strictly  observed,  in  the  regular  contestation  of  the  suit, 
a  regular  term  to  propound,  and  a  solemn  condvtion  of  the  acts ; 
the  least  omission  or  infringement  of  which  nullifies  the  proceed- 
ings. Summary  proceedings  are  those  in  which  this  order  aod 
solemnity  are  dispensed  with;  the  suit  is  deemed  contested  by 
the  next  contradictory  act  concerning  the  merits,  after  the  libel 
is  put  in ;  there  is  no  assignation  to  propound,  and  no  express 
conclusion.  And  all  causes  in  admiralty  are  summary,  or  **  in- 
stantaneous; "  it  being  of  primary  importance  to  the  interests  of 
commerce  and  navigation  that  justice  be  done  with  the  least  pOB- 
sible  delay.' 

1  KhIm  in  Admitaltf,  Beg.  44  ;  mpra,  $9  332-38S. 

■  2  Browne,  Civ.  L  Adm.  L.   41S.     And  sea  Gainea  d.  Tisvis,  8  L^.  Oka.  48  ( 

imi  as  raapecta  matteta  which  atill  remain  rectly  fonning  the  anbject-matter  in  litiga* 

at  iasne,  such  annwers  are  not  affirmative  tion,  maj  be  the  subject  of  interro(()itonea, 

proof  in  favor  of  the  party  looking  thnn.  and  perhaps  be  required  lo  be  produced. 

Salmon  v.  The  Sempis,  37  Fed.  Rep.  442.  Bat  lettera  pawiDR  between  the  defendBUta 

These  interrogatories  cannot  be  nsed   to  and  their  aaenls  do  not  etand  in  any  aoch 

make  the  opposite  party  produce  docn.  relation  to  the  nulycct- matter  of  this  aait. 

menta.     An  interesting  discussion  of  this  If  the  fact  that  certain  information  waa 

point  is  given  in  a  recent  case  in  the  Fed-  comiounictited  to  the  defendants  was  ma- 

eral  Reports.     In  this  cose  the  libellant  terial,  that  might  antbarize  inipiry  as  to 

propounded  inteiTosa tones   in   the    libel  letters  containing  such  information.     Bnt 

under  Rule  23,  calling  for  the  production  that  is  sot  the  present  case.     Koaverment 

of  any  letters,  cablegmias,  or  correspon-  aa  respects  such  Ictten,  or  any  infonoation 

denee  between  the  respondents  and  their  they    contain,    could    here    be    property 

agents,  or  the  master,  relating  to  the  dam-  pleaded.     The  libellant  has  the  right  to 

age  to  cargo,  which  fonna  the  subject-mat-  interrogale  the  defendsnt  aa  to  each  and 

ter  of  litigation.     Rule  23  of  the  Supreme  every  matter  put  in  issue  ;  but  the  rule 

Court,   in  admiralty,   proviiles  that   the  requires  the  defendant's  oath,  and  his  oath 

libellant  may  require  the  defendant  to  an-  only,  in  response  thereto.     It  does  not  re- 

awer  all  interrogatories  "  touching  all  and  quire  him  to  produce  documenis,  much  of 

singular  the  allegations  in  the  libel."    The  which  would  be  hearsay,  as  mere  evidence 

court  held  thst  the  interrogatoriea  must  tn  the  libellant's  favor,  or  as  a  substitute 

be  conGned  to  the  allegations  of  the  libet,  for  his  own  oath  as  regards  the  materia] 

—  that  is,  to  those  matters  or  oartionlars  facts  in  issue.    That  is  not  within  the  ia- 

thnt  go  to  make  up  the  item  of  damage,  or  tent  of  the  rale.     The  inspection  of  doca- 

that  constitute  alleged  defects,  or  the  par-  ments  isa  different  matter,  and  is  obtained, 

ticular  acta  of  negligence,  or  speciRcatioQS  when  allowed,  by  a  different  procedure,  or 

of   neglii;ence,   that   might   properly  tie  under  different  rules.     Havcnneyers  ft  £1- 

irerred  in  the  libel,  and  are  covered  nj  it  der  Sngar  ReGningCo.  v- Campania TraOfr 

in  at  least  general  terms.     Contracts,  bills  at]antica  EspauoU,  48  Fed.  BepL  90. 
of  lading,  or  other  docnments,  when  di- 
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Brinutuua,  De  Verb.  SIgtuficat.  verb.  Sammatint ;  Pntt  v.  Tbomu,  Wire,  450,  480. 
Heave  it  is,  thitC  courts  of  sdminlt;  do  uot  n^uini  all  the  teehuiual  pnxiiiiuu  uid  ac- 
curacy in  pleadiug,  which  is  demanded  in  the  conrto  of  common  law,  It  ia  ouly  n- 
quisite  that  the  canae  of  action  abould  be  ulitinly  and  mpliiitly  set  forth,  nut  in  any 
particular  formula,  but  in  cliar  aud  iu[«lligiliU  laugiia^e,  bo  that  the  aUvenw  party 
may  underataud  what  lie  is  requitetl  to  aoawer,  and  make  up  an  issue  ui>ou  the  char|i^ 
Jeiiks  V.  Lewis,  Wars,  £2.  Courts  of  adrnirelty,  as  far  as  their  powers  aud  jurisdictioa 
extend,  act  upon  the  eulargud  aud  liberal  juriaprudence  of  courts  of  (H^uity.  Bi-uwu 
IT.  Lull,  2  SuRin.  443.  Hence  the  rule  applies  here,  ai  in  other  courts  of  equity,  tlut 
the  party  who  asks  aid  must  cotiie  with  dnui  Uaudii.  The  Boston,  1  Suiiiu.  328. 
Hence,  also,  it  U,  tbat  a  coudemnatiou  agaiDat  one  defeodant  who  i<i  in  coutuuiauy,  or 
makes  no  aaswsr,  does  not  pr^Tent  another  defeadaut  from  contesting,  bo  far  as  respects 
himwlr,  the  rery  fact  which  a  thus  admitted  by  the  party  tu  default,  The  Mary,  9 
Cranch,  12S,  143  ;  that  au  agreement  in  court,  !□  respect  to  the  disposition  of  the 
cause,  if  made  uuder  a  mistake,  will  be  set  aside.  The  Hiram,  1  Wheat.  440  :  that  the 
court  will,  in  a  case  of  fraud,  or  something  equlTslent  to  it,  or  for  other  strung  reasoos, 
iuifer  a  causa  to  be  reopeued  for  the  correctiou  of  a  particular  error,  after  it  liss  been 
closed,  The  Fortitudo,  2  Dods.  68  ;  Thfi  Monarch,  1  W.  Bob.  21  ;  The  New  England. 
3  Sunin.  4Sa,  500  ;  Jacobaen's  Sea  l^wa,  pp.  395,  3»6  ;  that  it  will  not  lead  its  aid  to 
enforce  contracts  essentially  vicious,  or  tainted  with  fraud  or  extortiou,  The  Cognac, 
2  Hafig.  Adm.  377  ;  aad  that  it  will  interpret  maridme  contracts  with  greater  libenility 
than  is  found  in  the  stricter  doctrinesof  the  common  law;  Ellison  d.  The  Bellona,  Bee, 
106  i  The  Nelson,  S  C.  Kob.  227.  (a) 

(i)  The  Miuerra,  1  Hags.  347  ;   The  lum  v.  £merK>n,  2  Curt.  C.  C.  7S  ;  Eynoch 

Prince  Frederii.;  3  11  394  ;  The  CyprtiM.  t.  The  S.  C.   Ives,  1  Newb.  20S.     Au  a*. 

J  Blat>'.hf.  ft  H.  83  :  The  Triton,  Id.  2S2 ;  si^ee  of  a  choat  in  action  may  sub  in  bk 

The  Betsey  and  Rhoda,  D^veis,  112  ;  The  own  name  in  the  admiialty.     And  this  is 

Heart   of   Odk,    1    W.   Rob.    204.      But  ao,  if  the  assignment  be  ouly  of  a  part  of 

though  courts  of  admiralty  act  upon  equi-  the  entire  right :  at  least  tBe  respoudeuta 

table  principles,   they  have  no  power  to  cannot  olfjecl,  on  thatgroand,  if  the  whole 

administer  equitable   rights  in  cases  not  right   be   represented    by   the  libelhmls. 

otherwise  within  their  juriBdictioo.     Ao-  Swett  c.    Black,    I   3piague's  Deciuoni, 

ilrews  t>.  Essex  F.  4  M.  Ins.  Co.,  3  Mas,  674, 
C.  C.  0  ;   Daria  b.  Child,  Dav,  71 ;   £el- 
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OF  E71DEHCB  IN  INSTANCE   CAUSES. 

§  402.  1.  Oflueioi  ntles.  The  rules  of  evidence  in  admiralty 
and  maritime  causes,  as  veil  as  in  causes  in  equity,  are  gener- 
ally  the  Bame  as  at  common  law,  so  far  as  regards  the  relevancy 
of  evidence,  the  proof  of  the  substance  of  the  issue,  the  burden  of 
proof,  the  requisition  of  the  best  evidence,  the  competency  of 
witnesses,  and  some  other  points;  all  which  have  been  suffi- 
ciently treated  in  a  preceding  volume.  A  few  additional  par- 
ticulars only  will  here  be  noted,  which  either  distinguish  pro- 
ceedings in  admiralty,  or  illustrate  the  application  of  those 
rules  in  admiralty  courts,  (a) 

§  403.  Relevanoy.  Thus,  as  to  the  relevancy  of  evidence,  it  is 
a  rule  in  admiralty,  that  the  proofs  and  allegations  must  coin- 
cide ;  evidence  of  facts  not  pat  in  contestation  by  the  pleadings, 
and  allegations  of  facts  not  established  by  proofs  will  alike  be 
rejected. *  (J)    The  hearing  is  upon  the  pleas  and  proofs  alone; 

>  TIm  Sanh  Ann,  2  Sacm.  209;  Puttiugill  v.  Dliuuote,  Dcveia,  211. 

(a)  The  rolsa  ot  Bvidenca  are  perhais  to  support  it  The  Pope  Catlin,  SI  Fed. 
more  relaiod  in  the  courti  of  tdmindty  Rep.  410.  Tbns,  where  d»maB8  from  co»l- 
tban  !□  the  courta  ot  common  law.  Than,  dnat,  u  >  sepHratB  cause  of  Haion,  wm 
aiich  courtB  will  take  jadii'ial  notice  of  not  refened  to  in  either  of  the  liljcls,  aod 
mattera,  and  admit  documents,  not  striutlj  although  some  refererca  was  made  to  it  by 
TJtoTEd.  The  J.  F.  Spencer.  S  Bened.  337.  the  libellanta  in  dealing  with  th»  insnrera, 
"  (ft)  But  the  freedom  with  which  amend-  and  a  few  queationa  went  asked  conccrniDg 
ments  in  allegatioos  are  aUowed  in  admi-  coal-dnat  by  the  cUimauts  in  their  depou- 
raltv,  renders  this  rule  almost  without  ef-  tions  taken  in  1888,  yet  it  was  not  pre- 
fect; and  if  the  proof  offered  cannot  have  st-nted  as  a  separate  ground  of  claim  in 
surprisH  the  other  party,  it  will  be  admit-  the  action  imtil  the  Inal  of  the  ."u»^ 
ted.  Thus  courta  frequently  deciile  colli-  more  than  three  yean  after  the  amTsI  of 
Bion  cases  upon  points  not  aliegod  in  the  the  ship,  and  long  after  the  wapondeat  a 
ple«dinga,  but  siipeariDft  in  the  evidence,  depositions  bad  been  completed,  and  the 
The  Wni.  Penn,  3  Waih,  C,  C.  484  ;  The  goods  sold  and  beyond  the  nurb  of  tx- 
Udy  Ann,  15  Jur.  18  ;  The  riemeiit,  2  aminntion,  an  nmendmrot  of  the  libel  to 
Curtis,  f.  C.3M;  The  Aliwal,  2S  Eng.  L.  include  this  cause  of  action  wudLwliowed 
&  Eq.  802.  Of.  Dupont  «.  Vance,  IS  tt  the  trial.  Tbo  Thomas  Uelville.  31 
How  (U.  S.)  182.  But  an  amendment  01  Fed.  Rep.  488:  Hays  p.  Pittsbnrgh  G.  *  B. 
the  libel  asked  upon  the  trial  will  not  be  Packet  Co.,  33  Fed.  Eep.  652.  But  gen- 
allowed  if  it  introduces  a  new  and  some-  erally  in  admiralty  causes,  wheie  testimony 
what  inconsistent  gronnd  of  claim,  and  no  is  taken  upon  atl  the  menta  of  tHe  cue 
evidence  in  reference  to  such  claim  has  without  objection,  and  no  snrprue  or  in- 
been  taken,  and  the  witnesses  for  the  de-  jury  can  result  to  either  party,  the  pi™d- 
fcnce  are  gone.  The  Keystone,  81  Fed.  inga  will  be  deemed  conformed  to  the 
Bep,  418.  And  so  it  has  been  held  that  proofs.  See  The  Mairland.  19  Fed.  Kep. 
if  the  libel  make  no  reference  to  a  distinct  S51,  657.  and  aim  there  cited.  And  so, 
cause  of  action,  the  libell.int  cniinol  iniist  also,  whore  the  lil«i  conWina  only  a  pen- 
npon  it,  even  thoogh  he  has  given  evidence  eral  chaigs  of  negligence,  and  the  partiM 
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secundum  allegata  et  probata;  but  the  appellate  court  vill  8ome> 
times  permit  parties,  in  that  court,  non  allegata  allegare,  et  non 
probata  probare,  uoder  proper  qualificationa.' 

§  404.  Bnrden  of  prooL  So  as  to  the  burden  of  proof,  tho  gen- 
eral rule  is  recognized,  that  the  obligation  of  proving  anj  fact 
ordinarily  la  incumbent  on  him  who  alleges  it  Thus,  in  cases 
of  colliiion,  the  court  vill  require  preponderating  evidence  to  6z 
the  loss  on  the  party  charged,  before  it  will  adjudge  him  to  make 
compensation.*  (a)     So  where,  in  an  instance  or  revenue  cause, 

1  Tha  Sanh  Ann,  2  Snmn.  210 ;  The  Hariftiini  Flon,  11  Wheat.  33 ;  The  BostoB, 
1  Sumn.  331 

>  The  Ligo,  2  Hagg.  Adm.  S56.  And  ■<«  The  Columbine,  2  W.  Run.  SO.  But  the 
harden  of  proving  that  a  colliKtun  with  a  Vessel  at  ancAor  aros«  from  ini^vilable  uccident 
Ilea  on  the  partj  averting  il.     The  George,  S  Jur.  670.     See  ia/ra,  £$  400,  407. 


_. I"  kind  of  uegiigunca  may  be  every  projier.pret.  „  j... 

mferred.       But  BB   Che  res[Kindeuli  would  relit   such    acuidenta  at  tite    launch,  and 

be  entitled,  on  deiuanii,  to  have  the  uar-  leaaonable  UQticu  wan  givett  of  the  intended 

ticulan  of  negligence  speciliEd,  so,  where  lauuuh,  is  uti  the  lupuiiUeijt.     The  Anda- 

tha  libel  in  connection  with  an  averment  luaiun,  L.  R.  2  Frob.  Div.  2JI;  The  Glen- 

of  negligence  in  general,  seta   forth  tha  garry.  Id.  235;  The  Uuil«d  £>Cates,  12  L. 

particular  hin.l  ol   ueoligi-uue  far   which  T.  n.  s.   33;  The  Blenheim,  2  Win.  Kob. 

the  claim   ia  made,   tne   isaae   must   be  431.;  The  Vianna,  Swa.  40E>.     So,  iu  ac- 

deemed  limited   to   these   particnlara,  as  curdance  with  the  general  rule,  where  a 

mncb  so  as  if  a  bill  of  particulars  had  lilKllaot,  apposing  an   intPirenor'a  claim 

been  served  OD  demand.     To  permit  an  for  a  lien,  asseita  that  the  lien  has  been 

amendment   by  averring  sabstantially  a  aliandon^,  the  jiroofre'iuii-ed  uf  the  aban- 

new  causa  of  damuge  at  the  trial,  where  ilonment   of    a   lii^n    will    ho    strong  and 

seasonable  objection  appears,  cannot  \v  al-  clear.     The  Two  Marys,  10  Fed.  R*p.  BIB: 

lowei       McKinlay  b.    Morriah,   21    IIow.  The  Sirocco,  7  Fed.  Rep.  599.      So  wliere 

313  ;    The  M.  M.  Caleb,  10   Hlatchf.  467,  either  party  osaurta  a  contract,  the  burden 

471,  472  ;  The  Keyatoiia,  suprrt.  of  proving  the  e^isten'^e  of  the  contract 

(n)  The  Wolverton,  13  Fed.  Eep.  44  ;  lies  on  him.     The  -lamps  Jackson,  B  Fad. 

The  Ralph,  12  Fed.  Sep.  794.     But  sea  Rep.  Bit.    So  in  collisions  the  burien  nf 

poll,  i  407,  note  a,  p.  S9I.     So  when  tho  proof  ia  on  a  Teasel  adrift  to  eiouse  herself, 

action  ia  one  for  damagea  caused  iu  any  and  prioid/ncw  sheis  negliftent  nnleaa  her 

way  by  negligence,  tha  allegations  of  neg.  ownerscao  show  duediligence  whpnahecol- 

Itaenca  must  be  proved  by  the  libellant,  lidea  with  nnelmrmlessly  andfanltlesBlvat 

The  Marpesia,  L.  B.   4  P.  C.  212;  Tha  anchor.    The  Louisiana.  3  Wall.  164;  The 

Benmore,   L.  R.  4  Ad.  t  Ec.   132  ;  The  Jerpmiah  Godfrev,  17  Fed.  Ren.  738-  The 

Heline,  Brow.  4  Lush.  415,  420;  The  Fig-  Chickasaw,  41  Fad.  Rep.  638      The  bur- 

Iu  Maggiore,  L  R.  2  Ad.  k  Ec.  lOfl ;  Tha  den  is  upon  a  vessel  claimitig  n  departure 

Visconut,    11    Fed.   Rep.   188;    The    Me-  from  the  statutory  rwiuirement  as  to  right 

chanic,  9   Fed.    Rep.    526;    The   Behcra,  6  of  way,  to  prove  "  (1)  that  a  proposition 

Fe<l.    Hep.    400,      Bnt  when  it  is  proved  to  depart  from  the  statute  was  made  iiy  her 

thai  gooib  were  delivered  to  a  carrier  in  by iiieansof signalnprreorihedhy nilenf the 

good    corttiition,   and    by  him    delircred  supervising  inappctors,  and  in  dua  s^son 

damaged,  the  burden  of  evidence  of  non-  for  the  other  vessel  to  receive  the  proposi- 

negligence,  or  that  the  damage  arose  from  tion,  and  act  upon  it  with  safety;  (2)  that 

an  eicepted  cause,  is  on  tha  carrier.     The  tha  other  vessel  heard  and  understood  the 

Peter  der  Grosse,  L.  R.  1  Prob.  Div.  414  ;  proposition  thus  made;  (3)  that  the  other 

The   Emma  Johnson,   Sprair.    S27  ;    The  vessel  acoeptp<l  the  proposition."     "These 

Pharos,  9  Fml.  Rep.  B12.     See  anlt,  vol.  facts,"  says  Judce   F-ongyear,  "  most   ho 

iu  Carriers.     An  exception  to  tbiagenond  made  out'hy  cl-sr  and  satisfactory  proofs, 

rule  prists  in  cases  of  a  launch.     If  the  They  must  not  be  left  to  infeience.     The 

lil<ell.int  proves  that  the  respondent  vessel  atatate  in  question  is  one  of  vital  iini<or- 

was    launched,    and    in    the    process   of  taoce  for  the  protection  of  life  and  property 
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a  prima  faeie  case  of  forfeiture  is  made  out  on  the  part  of  the 
proBecution,  the  burden  of  proof  is  thrown  on  the  claimant,  to 
explain  the  difficulties  of  the  case,  by  the  production  of  papers 
and  other  evidence,  which,  if  the  ship,  as  be  alleges,  be  inno- 
cent, must  be  in  his  possession  or  under  his  control ;  on  failure 
of  which,  condemnation  follows,  the  defect  of  testimony  being 
deemed  presumptive  evidence  of  guilt.*  So,  where  a  forfeiture 
of  goods  is  claimed,  for  importation  in  a  vessel  not  neutral,  the 
burden  of  proof  of  the  vessel's  neutrality  is  devolved  on  the 
claimant,  he  holding  the  affinoative,  and  the  facts  being  particu- 
larly within  his  own  knowledge  and  privity;  and  this,  notwitb- 
standing  the  negative  averment,  as  to  the  neutral  character  of 
the  property,  in  the  libel  or  information.^  And  generally,  where 
the  law  presumes  the  affirmative,  the  proof  of  the  negative  is 
thrown  on  the  other  side ;  and  where  any  justification  is  set  up, 
the  burden  of  proof  is  on  the  party  justifying.*  (a)  In  cases  of 
appeals,  also,  the  burden  of  proof  is  on  the  appellant,  to  demon- 
strate beyond  a  reasonable  doubt  a  mistake  or  error  of  law  or 

>  Tbe  Lumiaary,  S  Wheat  407,  412.  The  bunien  of  proof  is  generallv  on  the 
claiTaanC  where  &  apet^Ul  defence  is  let  up.  Tbe  Shurt  Stsuk,  ]  Gull.  104  ;  'Ten  H  Jl 
of  Rum,  Id.  188.  And  where  the  fact  is  clear,  itnd  tlir  rxrUnatioii  doubtful,  tbe  court 
judges  by  Ibu  fatt.  The  Uniou,  1  Hagg.  Adm.  36  ;  The  Paul  SlieannaD.  1  Prt.  C.  C. 
1)8.  Wlieru  a  seizure  is  made,  u|ion  probable  cause,  pursuant  tu  the  Bi'veniie  Act, 
U.  S.  Slat.  1799,  1.  2S,  S  71,  vol.  i.  p.  07S,  the  btatute  eiiireaJjdeTolTes  Uiebnrdea  of 
proof  oil  the  cUitimni. 

'  United  StateN  i'.  Hayward,  2  Gall.  486. 

*  Id.  p.  498;  Treadwell  f.  Jost^pb,  1  SuiuD.  S90. 
upnn  the  wstprs,  and  it  will  not  do  to  hold  ing  facta  if  anch  eiist,  and  the  testimon}' 
a  party  blamelesa  for  a  departure  from  its  of  any  {wrticular  witness  should  be  com- 
plain prDTiaions  upon  a  plea  of  an  agnw-  pared  with  thesF  facts,  to  aa  to  asci^aiD 
nientorlicenneto  ao  ao,  eicept  where  auch  the  iuhcn;nt  probability  or  improliibiUtT 
AKrcHment  or  license  iaadmitted,  or  is  made  of  his  aton-.  The  Great  KepuUlic,  23  Will. 
out  beyond  all  reasonable  doubt  by  clear  {V.  S.)  SO;  The  Ho]ii-,  4  Fed.  Bc|>.  SS; 
•lid  aatiiifactory  proof.  Whera  the  agne-  The  Mechanic,  9  Fed.  flep.  G26. 
nient  is  denied,  and  the  eridence  is  con-  And  so  it  has  beru  said  tbat  ifthe  rase 

flicting  and  contradictory,  and  does  not  made  out  by  tbeallegalions  or  iiroof  ofone 
clearly  prepnnilerate  in  favor  of  such  aciree-  aide,  or  the  testimony  of  a  witueaa,  ia  in 
ment,  the  statute  muat  govern,  and  the  itself  hiphly  improbable,  it  ahmild  re<|nira 
TespoDBibility  of  parties  must  be  deter-  the  most  conrincing  proof  to  eujipoit  it, 
mined  aeoonlinely.  Tbe  Clarion,  27  Fed.  or  may  be  disregarded  without  proof. 
Rep.  ISO;  Homl  »,  The  Lehigh,  43  Fad.  United  State"  v.  Korger,  7  Fed.  Bep.  IBS: 
Rep.  601.  The   Helen    It.  Cooper,  7  BUtchf.   C.  C. 

[a)  Baler  v.  Smith,  Holmes,  SE.  In  378;  The  T.«rerMnB,  10  Fed.  grp.  7M. 
the  admiralty  courts  the  judge  decides  So  that  if  a  witr?esa  has  giren  evidence 
upon  the  wei^iit  of  the  testimony  and  the  tliat  baa  some  undoubted  and  e|;re|rioiiB 
credibility  of  the  witnesses.  It  ia  of  course  mistakes  or  errnn,  the  tttX  of  his  trsti- 
impoesihle  to  lay  down  any  fixed  rules  by  mony  should  be  strictly  scrutinized.  The 
which  the  court  will  necessarily  lie  ciiided  I^Tersona,  10  Fed.  Rep.  76S;  The  Sand- 
in  thia  matter,  yet  there  are  some  teats  ringham,  Id.  S58.  It  has  been  held  that 
which  have  been  nsed  fo  often  as  to  have  in  canei  of  collision,  the  fact  that  seamen 
a  certain  qaasi  authority  as  miss.  Tlitis  of  one  vessel  are  calleil  ax  witnesses  fnr  il  e 
it  hns  been  SHid  'hat  whepp  there  is  a  Ere«t  other  mav  disparage  their  tcstimonr.  Th» 
cijnHii-t  of  ti-Ntiniony  the  court  miiat  bo  Monticello,  1  Low.  18*. 
gnremed  chiefly  by  undeniabli-  and  exist- 
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fact  in  the  judgment  of  the  court  below,  or  gross  excess  in  the 
amount  of  damage  awarded. '  (a) 

1  Ciuhmau  v.  Kyiu,  1  Story,  91,  B7. 

(a)  Etidaiet  on  appeal.  When  a  case  of  the  wituesBea,  will  Dot  ordinarily  rercne 
in  sdminlty  is  sppealad  from  the  District  the  finding  of  the  judge  on  a  questioD  of 
CanrC  to  the  Circuit  Court,  if  Iht  disjmta  the  weight  of  the  andeiiM  only.  The 
in  thrtaie  tuniaoDaque8tioiiorfBut,sad  Sisters,  L.  R.  1  Prob.  Dir.  117;  The 
thfre  19  a  conflict  oF  evidence,  IF  the  tnti-  Siunpore,  L.  K.  1  P.  C.  378;  The  JulU, . 
inony  of  the  witnuaea  was  takan  orally  in  14  Moors,  P.  C.  210;  The  Alice,  U  R.  s' 
the  piewDce  of  the  District  Judge,  the  L'ir-  P.  C.  216.  But  this  is  not  the  I'Rxn  wlii-u 
euit  Court  will  not,  as  a  general  nile,  div  the  decision  of  the  court  below  dues  iial 
turb  the  findings  of  the  District  Oiurt  on  depend  on  the  urEilibility  of  i  he  wUneases, 
a  question  of  fact,  but  where  all  the  evi-  but  on  the  infrreuueK  fi-oni  the  erideuco 
deuce  in  the  cause  in  the  District  Court  drawn  by  th«  judge.  Boggallay,  J.  A.,  in 
WKS  taken  hy  depoaition  before  a  comniia-  The  Glaunibojita,  L.  R.  1  Prub.  Div.  2S3, 
aioner,  ao  that  ue  aaroe  erldence  conies  thus  itatee  the  priiict|ile:  "  lu  the  courae 
before  the  Circuit  Court  which  wss  before  of  tho  argument  we  were  iiiuch  pressed 
the  Distri-;t  Judge,  the  Circuit  Court  mn^  with  the  language  from  tiioe  to  time  made 
go  into  mieations  of  fact,  and  even  admit  nee  of  by  the  Judicial  Committee  of  the 
Dew  evidence.  Cooper  B.  The  Setntiiga,  Privy  Council  in  udniindty  cases,  to  the 
iO  Feil.  Rep.  511 ;  Downs  v.  The  EiceUior,  effect  that  if,  in  tlie  Court  of  Admimlty, 
40  Fed.  Kep.  !71;  Broomsn  v.  The  Wil-  there  whs  I'oiivicting  evidence,  and  the 
linra  H.  Van.lerliilt,  37  Fed,  Rep.  118;  juii«8  of  Ibat  court,  having  bad  the  ojipor- 
The  Alhambni,  33  Fe-1.  Rep,  77;  Tlie  tun  ity  of  seeing  the  witneaaea  and  olwtrv- 
Oder,  13  Fed.  Rep.  271.  !^  when  wit-  iiig  their  demeanor,  had  coniu  ou  the  bsl- 
nessea  are  ezaniineil  orally  before  a  com-  ani.'e  of  the  tesUiuony  to  •  cle&r  and  deci* 
liiisainnerwhofindscertBinfactsthereupoa,  Hive  conclusion,  the  Judicial  Committee 
the  Circuit  Court  will  not  disturb  those  would  not  be  disposed  to  revento  such  de- 
findinga  srithout  strong  proof  of  error,  as  ciaion  except  in  cases  of  extreme  and  over- 
it  relies  somewhat  upon  the  commissioner's  wheliidiig  presmirB,  and  it  was  urgeii  upon 
estimateof  the  credibility  of  the  wilne.sse8,  us  that  in  the  present  case  there  was  no 
based  upon  their  appearance  and  demeanor  such  extreme  and  overwhelming  preasun* 
before  him.  The  City  of  Troy,  13  Fed,  as  should  induce  us  to  icverae  tlie  decision 
K-Ti.  47.  On  the  same  principle  it  seems  of  the  admimlty  division  as  to  the  ques- 
to  be  a  matter  within  the  discretion  of  the  tion  of  fact  upon  ^hich  its  decision  was 
Circuit  Court  whether  it  will  go  into  qiiea-  based.  Tfow  we  feel,  aa  stronf^ly  as  did 
tions  of  fact  in  any  case,  and  disturb  the  the  lords  of  the  Privy  Council,  in  the  cases 
Gndioge  of  the  District  Court.  just  referred  to,  the  gri-at  weight  tlist  is 

On    appeal    to    the    Supreme    Court,  due  to  the  dec.iaion  of  a  judge  of  first  in- 

however,    it   is    provided    by    statute  of  stance  whenever,  in  a  conflict  of  t«itimony. 

Fell.    IS.   1875    (1   Supp,    to   Kev.    Stat,  the  demeanor  and  manner  of  the  witnresea 

135),   that  the  Circuit  Conrt  in  cases  of  who  have  been  seen  anil  beard  by  him  are 

admiralty  and  maritime  jurisdiction,   on  material  elements  in  the  consideration  of 

the  instance  si<le  of  the  iionrt,  shall  find  the  trathfulness  of  their  statements.     But 

the  facts  and  the  conclusions  of  law,  and  the  parties  to  the  cause  are  nevertheless 

state  them  se))arBtely.      Snch   findings  of  enritleil.  a»  well  on  questions  of  fact  ns  on 

Hict  nre  conchiHive,  ami  the  Supreme  Court  questions  of  law,  tn  demand  the  decision  of 

will  not  examine  into  the  evidence.      The  tiie  Court  of  Appeal,  and  that  conrt  can. 

Annie   Lindsley  p.   Brown,  11   Fed.  Rep.  not  excuse  itself  frnm  the  task  of  weighing 

417.     As  the  court  in  an  admiralty  case  is  the  conflicting  evidence,  and  drawing  its 

the  arbiter  of  the  facts,  its  eatimste  of  the  own  inferencpB  and  conclusiona,  though  it 

credihilitjr  of  the  witnesses  may  be  based  should  alwavs  bear  in  mind  that  it  bni 

npon   their  appeArnnce  and  demeanor  as  neither  seen  nor  heard  the  witnesses,  and 

has  been  suggested  above.   The  Isaac  Bell,  should  make  due  allowance   in   this   ra- 

9    Fed.  Rep.  842.     The  Eufilish   courts  of  spect."     Since  the  enactment  of  the  st»t- 

admiralt^  have  recognized  in  their  deci-  nte  of   1875,  Feb.   16  (1  Supp.  to  Rev. 

tions  this  principle,  and  have  held  gener-  Stat.  18.^),  above  referred  to,  it  is  evident 

tlly  that  where  the  judgment  of  the  court  that  snch  a  principle  would  not  apply  to 

where  the  oral  hearing  ia  had,  is  based  on  sppeala  ftnm  the  Circuit  to  the  Supreme 

the  varions  decrees  of  credibility  of  the  Court, »«  the  findings  of  fact  in  the  Cirenit 

witnesses  who  appeared  before  the  conrt.  Court  are  conclusive,  but  only  to  appeals 

an  appellate  triliunal,  which  has  not  the  from  the  District  to  the  Circuit  Coatt, 
•ams  me«ni  of  judging  of  the  crediUlity 
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§  405.  Best  «vidanoe.  And  80,  also,  respecting  the  require- 
ment of  the  belt  evidence^  the  principle  of  the  general  rule  is 
admitted  in  courts  of  admiralty,  although,  in  its  application, 
evidence  is  sometimes  received  as  the  best  evidence,  vhich 
courts  of  common  law  and  of  equity  would  reject.  This  arises 
from  the  peculiar  nature  of  the  subjects  and  circumstances  which 
admiralty  has  to  deal  with,  and  from  the  impossibility  of  other- 
wise administering  justice  in  particular  cases.  It  is  on  this 
ground  that  the  testimony  of  the  persons  on  board  the  ship  of 
the  salvors,  and  of  the  wreck,  and  of  those,  on  board  ships  com- 
ing in  collision,  is  sometimes  received,  even  when  objectionable 
at  law  on  the  score  of  interest,  or  on  other  grounds; '(a)  as  will 
be  shown  in  another  place.  And  accordingly,  in  a  cause  of  col- 
lision, it  was  held,  that  the  protest  of  the  master  of  a  foreign 
vessel,  in  tow  by  the  vessel  run  foul  of,  being  re»  inter  allot  acta, 
vras  not  admissible  in  evidence,  except  in  a  case  of  necessity, 
where  other  evidence  could  not  be  obtained.' (6) 

§  406.  FToaomptloiu.  From  the  same  cause,  namely,  the  pecu- 
liar necessity  arising  out  of  the  nature  of  transactions  on  ship- 
board and  at  sea,  the  niles  of  pretumptivc  evidence  are  applied 
more  familiarly  and  with  a  larger  freedom  in  courts  of  admiralty 
than  in  equity  or  at  common  law.  This  is  especially  the  case  in 
revenue  causes,  and  in  cases  of  collision,  and  of  collusive  cap- 
ture. Accordingly,  where  the  ret  getta  in  a  revenue  caute  are 
incapable  of  an  explanation  consistent  with  the  innocence  of  the 
party,  condemnation  follows,  though  there  be  no  positive  testi- 
mony that  the  offence  has  been  committed.'  And  when  the 
question  arises  whether  an  act  has  been  committed  which  is  a 
cause  of  forfeiture,  an  apparent  intention  to  evade  the  payment 
of  duties,  though  not,  per  $e,  a  cause  of  forfeiture,  will  justify 
the  court  in  not  putting  upon  the  conduct  of  the  party  an  inter- 
pretation as  favorable  as,  onder  the  circumstances,  it  would  he 
*  The  Bets;  Ctmot,  2  H>gg.  Adm.  2S. 

(a)  Wien  «ay  occoTTenc*  which  took  who  would  nitarmllj  be  enppowd  to  know 

pl]ice  OD  board  a  ves9«l  would  naturallj  a  Tact  or  facts  which  are  {iroTcd  id  tha 

c<iii>p  more  tinder  the  obKirntion  of  those  casr,  supports  an  iafmnct  uuraTorahle  to 

on   bonni   the    vpssel   than   of   those  on  the  pnrty  which  shoald  have  produced  hira 

bnaril  dome  other  veiuel,  more  weight  will  (The  E.  A.  BaisleT,  13  Fed.  Rep.  703  ;  Tlia 

be  )!:iven  to  I h"  testimony  of  the  former  Snnilringlism,  10  Fed.Rep.SStf ;  The  Fred- 

than  of  the  Intter,  especiallyif  the  latter  die  L.  Porter,  8  Fed.  Rep,  170)  ;  botiftbe 

is  merely  nenntive  in  etfoct,  «.  g.  thiit  they  absencf  is  aceonnted  for  it  doe*  nol,  as  \f 

did  nnt  nee  thp  occurTi'ncB.     The  William  showing  thst  tViP  witneM  has  nince  liecome 

Cnne,  11  Fed.  Rep.  436.  insane.    The  Oder,  13  Fed.  Rep.  272. 

(i)  The  nnn-rrodiiction   of  ■  witness 
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disposed  to  do.*  In  cases  (tf  collitton,  also,  where  the  evidence 
on  both  sides  is  conflicting  and  nicely  balanced,  while  the  court 
will  be  guided  by  the  probabilities  of  the  respective  cases  which 
are  set  np,  it  will  at  the  same  time  presume,  a  priori,  that  the 
master  of  a  ship  does  what  is  right,  and  follows  the  regular  and 
correct  course  of  naTigation.^((j)  It  will  also  be  presumed,  in 
maritime  transactions,  that  the  usual  and  ordinary  course  of 
conducting  business  was  pursued ;  as,  for  example,  that  where 
goods  are  shipped  under  the  common  bill  of  lading,  they  were 
shipped  to  be  put  under  deck."  So,  in  cases  of  collision,  where 
the  evidence  is  nicely  balanced,  the  presumption  a  priori  is,  that 
the  master  would  follow  the  ordinary  course.* 

§  407.  In  OMM  of  ooiuaion.  In  cases  of  collision,  the  rules  of 
presumption  are  deduced  from  nautieal  experience  and  the  settled 
ugages  of  navigation,  (b)  Hence,  if  a  ship,  sailing  with  a  fair 
wind,  runs  down  another  sailing  upon  a  wind  or  plying  to  wind- 
ward, it  is  presumed,  prima faeie,  to  be  the  fault  of  the  former; 
and  the  burden  of  proof  is  adjusted  accordingly.  So,  if  both 
ships  are  sailing  large,  or  going  before  the  wind,  in  the  same 
direction,  and  with  ample  sea-room,  and  one  runs  foul  of  the 
other,  it  is  presumed  to  be  tiie  fault  of  the  pursuing  ship.     And 


(n)  In  cues  of  collision,  the  inference         (ft)  Tbs  ClemeDt,  S  Curtis,  C.  C.  303, 

whicb  ma;  be  drawn  from  tbe  fucU  pruvtHl  where   it  appears  that  if  one  vbhmI  had 

ia  regard  to  the  vbbubIs  may  outweigh  the  neglected  au  ordinary  and  proper  measure 

testimony  of  a  iritnesi,  if  it  confliuta  witb  of  jirecautioa,  the  burdeu  of  proof  will  lis 

such  inrsrencss.    The  Oder,  13  Feil.  Rep.  on  auuh  vessel  to  »h<jw  that  the  collision 

272  ;  t.  g.  whon  it  is  proved  that  the  lislita  wuuld  have  happened  without  her  fault 

of  a  vewel  were  trimnied,  filled,  and  bur-  See  also  The  Virgil,  2  W,-  Kob.  201  ;   The 

niihnd,  there  is  a  preenniptioa  that  they  New  York  o.  Rm,  18  How.  (U.  S,)  223, 

burned  brightly,  which,  eopecially  if  cor-  22t ;  The  H.  M.   Wright,   1   N'ewb.   IPS, 

rohorated  by  direct  testimony,  will   out-  lu  collision    ca«e8,    coiirtu    of   a.liniralty 

weigh  the   direct  teatimony  of  a  witness  regard  the  want  of  a  light   on   board  a 

who  swears  that  the  lights  burned  dimly,  veaael    at    nisbt  as   atrong    evidence  of 

The  Golden  GniVB,  13  Fed.  Hep.  67i.     So,  negllgeoce.     This  is  more  especially  the 

In  a  case  of  collision,  although  the   fact  case    with    vessels    lying   at    anohor   in 

thit  one  of  the  vessels  had  no  projier  look,  the    path    of    other    vessels.       But    the 

out  stationed  has  no  legal  effect  npon  the  omission  is  only  evidence  of  ueKligence, 

caae,  ifitisprovad  that  such  default  had  and   does  not  constilut*  it  in  all  casen. 

in  no  way  caused  the  accident  ;  yet  ifthere  See  The  Osprey,  2  WhU.  C.  C.  2B8  ;  Ure 

is  an  irreconcilable  conflict  of  testimony  v.  Coffinan,  IB  How.   (0.  S.)  58  ;   N,  V, 

as  to  the  way  in  which  the  accident  hap-  &  Va.  C  >.  v.  Calderwood,   Id.  211  ;    The 

penad,  this  fact  that  on  one  of  the  vessels  Bose,  2  W.  Bob.  4  ;  The  Iron  Duke,  Id. 

there  was  no  proper  lookont  will,  if  the  377  ;    The   Victoria,   3   Id.  49.      iiy  the 

two  acconnta  are  nearly  evenly  balanced,  maritime  law,   a  vfsael  at  anchor,  in  a 

•nd  a  portion   of  the  account  given   by  thorouRhfare^  in  a  dark  night,   is  bound 

those  on  that  vessel  is  improbable,  dis-  to  eihibit  a  li)(ht.    Lenoi  d.  Wiunisim- 

CreJit  that  account  and  turn  the  balance  met  Company,  1  Sprague,  180. 
of  evidence  in  favor  of  the  other  veaseL 
The  Riceluor,  12  Fed.  Rep.  10G. 
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wbere  odb  ship  is  at  anchor,  and  a  ship  under  sail  runs  fonl  of 
her,  the  sailing  ship  is  presumed  to  be  in  fault  This  presomp- 
tion  is  stronger  in  open  sea  than  in  rivers ;  but  it  has  force  even 
in  rivers,  where  due  allowance  ought  to  be  made  for  the  current 
or  tide  bearing  the  ship  out  of  her  apparent  course.'  (a)  It  may 
be  added,  in  this  connection,  that  it  is  a  well-established  rule, 
where  two  vessels  are  approaching  each  other  on  opposite  tacks, 
that  the  vessel  on  the  larboard  tack  must  '*give  way,"  and  the 


10  BftUTier,  10  Jur.  IS. 

(a)  The  Lady  Franklin,  2  Luw.  2£1  ;  She  perfonned  her  entire  dnty  in  giring 

PicruB  V.  LanB,  1  Low.  66.    So  when  one  notiui  to  ths  Secret  of  hti  lUngMoiu  imw- 

sliip  is  at  anruor,  aud  another,  alao  at  an-  ti<>n  aa  soon  aa  diacovered,  and  in  doin)[ 

char,  ilrsga  down  upon  her,  thi:  preHump-  what  ube  could  to  avoid  colliaion.  IF,  aftw 

iLou  is  tliat  the  niovtog  nsael  ia  at  fault,  notius,  the  Sectct  law  fit  to   retain  ber 

"■      ' ■     ""■      "■■        *         riik."  And 

__  „       ,  ,    .  ,  .    ..      ._  ._..  , ^ .nthiapoiut 

ii  lying  in  a  dock,  and  another  comea  into  i«  elated  thua  :  "IT  a  ahip  In  niolion 
the  douk,  and  a  collision  occim,  Ibe  pre-  comes  into  colliaion  with  one  at  anclioT 
■umption  is  that  the  monng  vessel  irae  in  or  moored  to  a  wharf,  Ibe  preanmptiou  is 
fault.  The  John  W.  Hall,  13  Fed.  Rt-p.  that  it  ia  the  fault  of  the  sliip  in  motion, 
894  ;  The  City  of  Lyon,  11  Fed.  Eep.  S39.  unless  tlie  anchored  or  moored  Teasel  waa 
This  preaamplion,  however,  ia  overcome  where  she  should  not  have  been.  If  a  vet- 
by  proof  tliat  the  veasel  in  the  dock  waa  m1  ia  anchored  or  moored  in  an  ioiproper 
improperly  moored.  Thua  where  a  vessel  plai^  abe  munt  take  the  consequeucn 
was  moored  at  the  end  of  a  wharf,  in  such  which  fairly  trault  from  her  improper  con- 
a  manner  that  her  bow  waa  near  the  fen-  duct.  But  whether  she  ia  in  an  improper 
der-plling  of  a  ferrj  slip,  and  the  ferry-  plare  or  not,  or  whether  pronerlv  or  im- 
boat,  ent^rinj  the  slili,  struck  the  fender-  proprly  anchored  or  mooTvd,  the  other 
piling,  causing  it  to  swing  back  an  far  that  vessel  must  svoiil  her,  if  it  be  reasonably 
the  terry-boat  struck  tlis  bow  of  the  prsuticable  snd  ronsistmt  with  her  own 
moored  vessel  and  injured  it,  the  court,  on  safety."  The  City  of  Lynn,  11  Fed.  Rep, 
a  libel  by  the  injured  vessel,  made  Ibis  836.  In  another  case  it  waa  held  that  the 
dtcision  I  "The  Secret  (the  moored  vea-  conrt  cannot  hold  vessels  lying  at  a  dock 
eel)  was  improperly  moored.  The  space  with  their  bows  projecting  across  the  en- 
over  which  the  piling  swaveil  waa  a  part  trance  of  slip*,  or  the  entrance  of  narrow 
of  the  company's  slip,  nod  the  libellanta  canals  frequented  by  other  craft,  free  from 
had  no  right  to  place  their  vessel  in  front  fault  Such  projections  am  obstruction* 
of  it,  so  aa  to  obatnict  the  entrance  of  the  to  rightful  navigation  in  thoronghfarea 
ferry-boat  The  dangerous  nositlon  of  designed  to  be  kept  open,  where,  withont 
the  moored  vessel  was  noticed  hy  those  niiy  olwtmctians,  there  is  Done  loo  much 
employed  on  the  ferry,  early  ia  the  mom-  room  for  reasonable  navigation.  The  in- 
ing,  and  they  called  the  attention  of  those  teresta  of  navigation  require  that  aoch 
on  the  steamship  to  itseveral  timesduring  entrance  ahonld  be  kept  open,  and  that 
the  day,  snd  renuested  them  to  hanl  fur-  ancroaehmenta  that  make  the  inssan  dan* 
ther  astern.  Thia  they  did  not  do,  and  geroux  should  be  held  wrongful  on  the  part 
their  neglect  was  the  sole  canae  of  the  of  proJn;ting  veaaels  as  mpecta  other 
■eetdent  I  Snd  no  evidence  of  neglect  vessels  bound  in  or  ont  The  Man^ret  J. 
or  misconduct  on  the  part  of  the  ferry-  Sanford,  30  Fed.  Rep.  710.  In  the  esse 
boat  She  leema  to  havn  eirrciaed  all  due  of  The  Canima,  17  Fed.  Bep.  371,  the 
care  to  avoid  the  colliaion.  The  libellanta  projectinK  ve«ael  was  held,  on  appeal,  tint 
contend  that  she  was  boand  at  all  events  chargeable  with  damaigM,  on  the  aole 
to  avoid  the  collision  and  that  she  should  ground  that  the  other  vessel  bad  no  bnii. 
either  have  diticontinned  brr  trips,  or  elaa  neaa  to  be  in  the  place  where  the  collision 
have  Applied  to  the  htirhor  master  to  com-  occmred  ;  otherwise  it  la  intimated  the 
pel  s  change  of  (loiiitian  by  the  Secret  damage*  would  have  been  divided. 
She  waa  obviotuly  bound   to  do  neither. 


ovGoo'^lc 


Part  til]  of  etidencb  in  instance  ci.DSB3.  425 

vessel  on  the  starboard  tack  must  keep  her  course ; '  though  the 
former  may  be  close-hauled,  and  the  latter  may  have  the  wind 
several  poiats  free.'  If  the  former  should  endeavor  to  avoid  the 
collision  by  passing  to  windward,  instead  of  giving  way,  she  is 
responsible  for  the  damage,  if  a  collision  should  ensue.*  So,  if 
the  latter,  with  the  like  endeavor,  should  bear  up,  instead  of 
keeping  her  course.*  But  though  these  rales  are  not  lightly  to 
be  disregarded,  yet  no  vessel,  especially  a  steamer,  should  unne- 
cessarily incur  the  probability  of  a  collision,  by  a  pertinacious 
adherence  to  them ;  but  where  there  is  imminent  danger  of  colli- 
sion, shipmasters  are  bound  to  use  whatever  prudential  measures 
the  crisis  may  require,  in  order  to  avoid  it^(ti)  A  steamer  is 
always  to  be  treated  as  a  vessel  sailing  with  a  fair  wind;  and  is, 
in  all  cases,  bonnd  to  give  way  to  a  vessel  moved  by  sails.^  (b) 


nres,  irhether  it  be  br  porting  or  sl&rbairdiag  the  helm.     Tha  G^zella,  10  Jilt.  1005 
The  I^y  Anna,  15  .liir.  18  ;  1  ~ 


ijireiision  "KiTiag  wb7i"  in  the  Trinity 
ly  by  whiitoT  t  iubt  b*  the  pruper  m 

^  the  helm.     Tha  Ghzella   "■  '-   •■' 

- , ., o.  Law  *  Eq.  870. 

The  TrarelltT,  3  W.  Rib.  187  ;  The  Speed,  Id.  225  ;  The  Japiter,  3  Hagg,  Adm. 

'  The  Mary,  3  W.  Roh.  214. 

•  Thn  Jupiter,  3  Hung.  Ailm.  S20  ;  The  Ctroint,  Id.  8i3,  n. 

•  The  Hop.-,  1  W.  Hob.  157  ;  The  Virgil,  3  W,  Rob.  201  ;  The  Itinerant^  Id.  240 1 
The  Blenheim,  10  Jur.  7S  ;  The  Lady  Anne,  1  Enz.  Lbw  &  Eq.  070  ;  s.  C.  15 
Jor.  18. 

•  The  Lmpard,  Dwm,  193,  1S7  ;  The  Shannon,  2  Ha(K.  173  ;  8  Kent,  Comm.  231. 
Baapecting  ateanen  geni-rally,  it  wai  remarliod,  by  Sir  John  Nioholl,  that  "  thpy  are  a 
newapeciesof  TCBjels,  and  oallforth  new  rules  and  conniiiorationsi  they  are  of  vaal  power, 
liable  tn  inflict  great  injary,  and  particnlnrly  dnngrrona  to  constera,  if  not  moat  rare* 
fully  managed  ;  yot  they  may,  at  the  same  time,  with  duo  vigilance,  raailv  avoid  doing 
damage,  for  they  are  maoh  uncler  oommHud,'  both  by  altering  the  helm  nnd  by  stopping 
the  engines  ;  they  uanally  belong  to  Rreat  and  opiil-nt  companiaa,  and  are  fitted  out  at 
great  coat ;  and  on  these  eonBiderationa,  whun  they  affoni  imintanfe,  they  obtain  a 
large  remunnnilion.  The  owners  of  aailing-TBSscla  have,  I  think,"  a.idM  be,  "a  right 
to  expect  that  steamers  will  take  every  possible  precaution."  The  purth,  3  Hajfg. 
Adm.  415,  419.  Hence  the  general  rule  in  the  teit  has  been  adopted  ;  and  accordinaly 
It  has  been  held,  that*  steamer,  descending  ariver  in  the  night,  and  meeting  a  aailing- 
Yeatel  ascending,  it  bound  to  eaae  her  engine  and  alarfcen  her  apepd,  nntil  she  ft.TCBrtHinB 
the  couraa  of  the  aailing-vasBeL  The  James  Watt,  S  W.  Rok  270.  The  nsi^^  on  the 
rirer  Ohio,  at  all  times,  is,  that  when  eteamera  are  approaching  each  other  in  opposite 
directions,  and  a  collision  is  apprehended,  the  descending  boat  mnat  stop  her  engine, 
ring  her  b«)l,  and  Boat ;  leaving  to  the  ascending  boat  the  option  how  to  pasa.  WU- 
liuiMa  V.  Barrett,  IS  How.  S.  C.  101. 

<o)  The  Ann  Caroline,  2  Wall.  (17.  3.)  to   signal  propprly.  a  presnmption   arriea 

B88.  against  the  reapondent  vessel  that  ahe  was 

(S)  Tha  Eutera  State,  2  Curtis,  C.  C.  the  vessel  in  default     The  Golden  Grov*, 

141.  IS  Fed.  Rep.  700;  The  Pennsylvania,  13 

ao,if,  inaeMeofoolllBion,thB!ibellant,  Fed.  Bep.  914;  The  Pott«ville,  Id.  6-31  ; 

a  aoiling-veasel,  proves  that  a  iteamer  ran  The  Badger  State,  8  Fed.  Sen.  628.     The 

her  down,  and  in  proving  this  uo  evidence  Oregon,  27  Fe-I.  Rep.  7fi3  ;  Mszens  r.  The 

anpeara  of  negligenoa  on  the  part  of  the  J.  D.  Peters,  43  Fed.  Rep   29B  ;  The  Nor- 

libelUnt,  I.  g.  that  her  lights  were    im-  nland^^   48  Fed.   R^p.   154. 

properly  placed  and  cared  for,  or  that  her  If  tha   two  colliding  vessels    are  both 

eonna  vm  improper,  or  Uut  ahe  M«d  ataamerg   or  both  tailing-vessela,  they  are 
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§  408    From  sttppreHloa  uid  apollatlon  of  papara.       ProdncUon 
of  doonmenti.     In  regard  to  the  preBumption  arising  from   fA« 

on  equal  tenni,  and  the  baiden  of  nroof  11m  full  apeed  In  a  deme  foR  ;  the  iteaiiiar,  for 
on  thv  libellact  to  prove  all  ths  allegations  piiog  at  too  gtnt  (]te<^,  —  nrvrlj  wtpd 
in  hiu  libel,  ahowinR  the  durault  tu  be  in  kiioti,  —  for  rioRiiig  np  "  full  apwd " 
the  other  TKsaul.  The  Wolverton,  13  Fed.  yery  booh  after  votcei  Lad  be«u  liard 
Bep.  a  ;  The  Ralph  M.  H&pratd,  12  FnL  uearl;  aliead,  withcut  any  reasouable  (ibd- 
Rep.  7tl4.  Sea  aiiCc,  f  401,  note.  ranee  that  the  danger  vas  )ttst,  for  not 
So,  if  the  libellant  Teasel  haa  tbe  Hght  reTerain;i,  as  well  as  alappinE,  her  engine 
of  way,  tbe  burden  of  proof  is  ou  the  re-  when  voices  were  heard  nearly  ahead,  uiiiil 
■pondent  veitael  to  show  that  she  was  not  the  location  and  direction  of  (he  other 
ill  fuult  The  Bessie  Uorria,  13  Fed.  Eep.  Teasel  were  osi'ertitLDed  with  certainly,  and 
3E)7.  In  England  the  rule  ia  that  when  a  for  changing  her  helni,  by  jKirtin;;,  under 
Baiting- TeaseTguing  free  meets  a  steamer,  such  circuin stances,  without  at  the  aama 
both  must  turn  to  tbe  right,  the  steamer  time  reirersing,  as  required  by  article  18  of 
being  regarded  as  a  vessel  going  free.  The  the  ndes  of  navigation.  'Buck  v.  Tha 
City  of  London,  4  Notea  of  Cases,  iO  ;  Wyanoke,  40  Fed.  Reii.  704 ;  The  Brit- 
Msrchont  Shipping  Act,  17  k  18  Vict,  tanlc,  S9  Fed.  H«p.  399.  In  one  rav  it  ia 
9  296.  But  in  the  United  Ststes  the  rale  stated  that  a  rule  to  determine  whether 
has  been  declared  to  be  aa  laid  down  in  the  the  rats  of  speed  of  a  tteimer  in  a  fi:^  ia  az- 
teit,  and  the  steamer  must  give  way  in  all  ceaaive.  is,  that  sncb  speed  only  is  moderate 
eases.  Tha  Osptiiy,  17  Law  Hep.  364;  aa  will  Mm>it  the  stsHmer  ansonably  and 
The  Steamer  Oregon,  18  How.  ( U.  8. )  670.  elfpctually  to  avoid  the  collision  by  stack- 
In  Pearce  c.  Page,  24  How.  (tJ.  S.)  228,  ening  speed,  orbyatopping  and  reversing, 
which  waa  the  case  of  a  collision  between  within  thedlstancaaCwbichanappnwehini; 
a  flat-boat  descending,  and  k  steamer  as-  vessel  can  be  seen.  Macham  r.  The  City 
cending,  tha  Ohio  River ;  McLean,  J.,  of  New  York,  8G  Fed.  Rep.  007.  Not  onlv 
says:  " The aelf-moTiog  power  mnat  take  must  a  steamer  proceed  nndar  moderate 
tbe  reapoosiljleaction.  .  .  .  When  a  float-  speed  in  a  fi^  W  whenever  in  a  drnw 
ing  boat  follows  the  course  of  the  cnrrent,  fog  she  haare  a  whistle  on  either  bow  aii<t 
tbe  steamer  must  jndge  of  its  coarse  so  as  approaching  and  in  the  Tidsity,  she  niuht 
tOBvoidit.  This  may  be  done  hyaproper  stop  aod  reverae.  The  Briltanic,  mpm. 
ezervnse  of  akill,  which  the  stesmer  U  The  North  Stsr,  43  Fed.  Rep.  809.  And 
bonnd  to  use."  when  a  steamer  runs  into  an  abnipt  foft 
Ther«  have  been  numeitias  decisions  bank,  she  most  slow  <Iown  previously,  so 
which  establish  certain  facts  as  prima  as  to  be  st  moderate  speed  on  entering  i(. 
/(Kit  proof  of  negligence  on  the  jiart  ot  The  City  of  Alexandria,  31  Fed.  Beri.  42». 
either  of  the  colliding  vessels.  In  the  case  of  The  If  onnaniiie,  43  Fed.  Rep. 
Fhg.  —  Vessels  in  a  fog  are  required  to  ISS,  sn  interesting  discusaion  is  given  of 
rednce  their  speed  to  a  moderate  rate.  Tliia  the  theory  that  a  rste  of  ejieed  nparly  foil 
role  has  been  asserted  in  numerous  cases  is  safer  in  a  fog  for  a  steamer  becaoat  it 
botbttntriateam-VBSsels  and  sailinn-Te««els.  enables  her  to  turn  more  readily  »a  orca- 
Thus,  in  a  twent  case  it  is  said,  "The  nion  may  require.  The  court  says,  "For 
Umbria  went  at  full  speed,  not  in  order  to  The  Normandie,  it  is  contendKl  that  ber 
lessen  or  remove  danger  of  collision,  but  a|**d  in  this  case,  considering  all  the  cir- 
becanse  the  maater  suimosed  there  whs  no  curaslancee,  was  moderate  speed,  bmoiie 
dsnger  of  collision,  Tne  illegalitv  of  the  her  awed  was  reduced,  and  was  auch  aa, 
onier  is  not  slfpoted  by  tbe  fact  that  when  considering  the  ntihty  and  nreesnty  of 
the  maatiT  of  The  Umbria,  in  violation  of  rapid  evolutions,  waa  most  effectivB  to 
law,  put  his  vsanel  at  full  speed  in  a  dense  enable  her  niccrmfnlly  to  avoid  collitioo 
foa,  he  was  aware  that  in  the  fog  some-  with  othsr  Ttmela  that  obatrre  the  nilf«<^ 
where  ahead  thsre  was  a  vessel,  con-  navigation.  The  nwnt  caiie  of  The  (Jhain. 
jectured  by  him  to  be  on  a  cour-e  oppo-  pagne  and  The  City  of  Rio  Janeiro  in  the 
site  his  own,"  The  Iberia,  40  Feil.  Rep.  French  courts  haa  been  cited  in  support  of 
897.  In  Another  esse,  where  a  schooner  this  contention.  There  the  ChsmpaipM 
col liilnl  with  a  steamer,  it  was  held  that  was  running  in  fogsy  weather  ata  aperd of 
both  veaneis  nuist  he  held  to  blame  for  14i  knots  an  honr.  Bhe  heard  the  whistle 
non-obserTaiiae  of- the  rules  of  naviga-  of  The  Rio  Janeiro  ahead,  or  a  Ijttleon  her 
tion :  —  the  schooner,  for  having  no  port  bow,  and  thereupon  ported,  and  le- 
mer.hanical  meana  for  sounding  her  fog-  duced  her  speed  to  10  knots.  The  Rin 
horn  and  for  going  at  the  immoderate  Janeiro  heard,  and  erroneously  located  tbe 
apeed  of  six  knots,  having  nearly  all  her  whiEtlea  of  the  Champagne  nn  her  star- 
canvas  set,  and  lieing  therefore  at  nearly  board  bow,  and  accordingly  vcervd  to  port. 


ovGoo'^lc 


FAST   rn.]                OF   ETIDEKCB  IK  INSTANCE   CAXTSES.                          427 

non-produetion  or  the  apoliation  qfpapert,  as  the  title  to  Bhipe  and 
their  cargoes  is  to  be  proved  chiefly  by  documeQts,  and  these  it 

which  braugbt  the  two  TeAaeU  into  colli-  cms  thui  mu  7  knots  id  the  cue  of  The 

don.      The    veaeela    bad,   in    fact,    been  Peiiiujlvania.    Besidei,  thequeatieiiis  not 

epproaching  very  nearly  head  and  head,  whether  certain  evolutions  can  lieeiecnted 

llie  emineouB  location  of  The  Chamuaguu'i  iu  less  time,  but  whether  The  Noruiaudie, 

whistle  hv  The  Rio  Janeiro  was  aaonbed  to  when  meetiiig  a  vessel  sudileuly  in  a  fOK. 

inexplicaLle  fatality,  or  tba  ravcrbenitioiis  <:oald,  as  a  rale,  more  elTectuully  avoid 

of  tne  sound  of  toe  whistles  from  strata  her  under  a  speed  of  10  or  IS  knots  than 

of  fog  of  different  density.     The  court  of  when  under  a  spued  of  only  B  or  7  knota. 

appeal  at  Rouen  adopted  the  fioding  of  the  The  experiments  with  Tbe  Komiaudie  ten- 

trllinnal  of  Havre,  that  the  reilactiDil  of  tifiod  to  by  Lieat  Chambpra,  do  nut  favor 

speed  from  14J to  10  knoEa  was  iukeeping  the   h^her    mte  of  speed,   because  they 

with   the  ciruuin.itaiii^ea,  and   proper   for  show  that  the  ship  stopa  in  less  space,  and 

making  the  'necessary  evolutions  that  are  turns  more  within  a  (i'vcu  area,  under  a 

reqnirol  to  execute  mnnteuvres  as  auiukly  speed  of  8  knots  than  under  a  spaed  of  12 

as  possible  in   order  to  avoid  collisions,  knots."    So,  also,  a  vessel  enteriag  a  fog 

Both  courts,  however,   found  the  further  is  obliged  to  make  fog  signals  b«fore  enter- 

bct  that  the  speed  of  The  (JhainiiBgue  did  ing,  so  as  to  avoid  danger  of  collision  witli 

not  contribute  to  the  collision  in  that  case,  vessels  on   the  edue  of  the  bank.      Tlie 

nor    have  any  direct  relation  to  it,  and  Perkiomen,  27  Fed,    Rep,  G74.     In  cas«« 

therefore  released  The  Champagne.  Inter-  of  sailing-vessels,  it  is  a  fault  not  to  have 

national   Mar.    Kev,    1887-S8,    pp.    600-  s  regulation  mechanical  fog-horn  sounded 

Gt3.    The  court  ol  cassation,  in  affinuing  in  a  fog  ;  a  fog-horn  blown  by  man  is  uoE 

thejudgiuenC,  did  not  consider  the  i|iles-  sufficient.    The  Catalonia,    4S    fed.  Rc|>. 

tlDn   whether    her    speed   was    moderate  397  ;  Buck  v.  The  Wysnoke,  49  Fed.  Keji. 

withia  the    rule,  but  afflrmeJ   the  Juda-  704;    Adaeia    v.   The    Bolivia,   43   Fed. 

ment  on  the  linding'of  fact  below  that  the  Rep,  174.    In  case  of  sudden  shuttin.!  in 

iste  of  spe^  WHS  in  that  instance  imma-  of  fog,  to  a  narrow  chaimel,  with  a  strong 

terial,   having  no  direct  connection  with  tide,   the  case   njsy  lie  one  of  inevitable 

the  collision.    Id.  1889-flO,  p-  7.  Iu  a  alill  accident.     Van  Dyke  «.  The  Brii!gei>ort, 

later  case  tbe  court  of  appeals  at  M<>at-  35    Fed.  Be  p.  Ifi9.     When  a  Cow  is  sepa- 

pelier  held  the  steamer  Tonkin  in  fault  for  rated  from  its  tng  by  a  lonv  hawser,  there 

gning  in  fog  at  a  speed  of  10  knots  iiiateail  must  be  fog  signals  from  the  tow  as  well 

of  6.     Id,   18Ba-90,  pp-   201-207.     Very  as  the  tng.      Hardy  v.  The  Ralpigh,   41 

similar  arguineuls  in  favor  of  higher  speed  Fed.  Rep.  628.  Suk  of  ai'liiion  —  such  as 

were  addressnl  to  the  supreme  court  in  the  calls  For  action  on  the  part  of  either  vessel 

esse  of  The  Pennsylvania,  19  Wall,  125,  —  means  not  only  certainty  of  collision  if 

and  overruled  ;  and  I  am  not  at  liberty  to  no  efforts  are  made  to  prevent  it,  but  danger 

try  the  question  as  an  open  one  in  this  of  collision.     Thus,  laree  veHscIs  in  close 

court.  The  maximum  apeed  of  the  steamer  proximity,  going  at  high  speed  on  courses 

in  that  case  was  13}  knotsi ;   and,  under  that  converge,  even  if  only  by  one  point, 

ciicumstaDces  very  similar  to  the  present,  are  in  danger  of  collision,  and  in  this  case 

a  speed  of  7   knots  was  held  excessive,  even  the  vessel  having  the  right  of  way 

With  improvements  in  steam-engines,  and  mnst  slacken  or  stop  if  the  othrr  does  not, 

increased  facilities  for  handling,  it  is  not  The  Anrsnia  ft  The  Republic,  29  Fed.  Ite|^ 

Impossible    that    oue-lialf  the   maximum  123.    But  if  the  vessel  having  the  right  of 

speed,  when  fall  power  is  held  in  reserve  way  has   no    reason  to  suppose  that  the 

for  immediate   use  in   emergencies,  may  other  vessel  means  to  keep  on  in  disregard 

come  to  be  held  a  mmietate  speed,  even  in  of  her  duty,   it  is  not   negligence  in   tlie 

dense  fos,  in  those  parts  of  the  hi^h  seas  former  to  keep  on  her  right  of  nay,  and  it 

where  other  Tooitcis  are  not  liable  to  ba  met.  may  bo  nppligence  if  she  docs  not  do  so. 

But  the  apeed  of  The  Norniandie  in  this  Brown  v.   The   West    Brooklvn,    45  Fe>l. 

case  was  more  than  half  of  her  maximum  Rep.   81  ;  Mayers  Excursion,'  etc  Co.  r. 

spc-ed.     There  is  no  case  in  the  oonrta  of  The  Emma  Kate  Ross,  41   Fed.  Rep.  828. 

this  country  where  a  speed  of  twn-tbirdi  Batting  out  Tada.  —  When  there  are  ito 

of  the   maximum  speeii,  under  such  cir-  other  vessels  in   the  war,  nor  other  cir- 

caraetances  as  the  pre-<ent,  has  been  hp|d  cumstsnces  calling  for  a  cliaiige  of  course, 

to  be  moderate  speed  within  article  13.  No  it  is  fault  if  a  sailing- vessel  in  the  near 

doubt  certain  evolutions  could  be  effected  presence  of  other  vessels  bound  to  k^ep  out 

more   mpidly  with  a  speed  of   10  to  12  of  the  way,   dons  not  beat  ont  licr  tacks, 

knots  than  with  a  fpepd  of  8.  But  a  speed  The  A.  W.  Thompson,  SB  Fnd.  Rpp,  118. 

of  10  or  12  Rnoca  was  not  more  necessary  to  See,  also,  The  Alhnnca.  :!»  Fed.  Rep.  478 ; 

The  Normandie'B  ufe  nivigation  in  thi«  Tbe  Coe  F.  Young,    45   Fed.  Ri-p.  60S. 
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is  jrenerally  in  the  power  of  the  true  owner  either  to  produce,  or 
Batisfactorily  to  account  for  their  absence;  their  nou-production 
always  leads  to  inferences  unfavorable  to  title  of  the  claimaot' 
Hence  the  rule  of  omnia  prcetumuntur  contra  spoliatorevi  is  admin- 
istered in  the  courts  of  admiralty  with  more  frequency  and  a 
more  stringent  application  than  in  any  other  tribunals.'  Thus, 
though  the  spoliation  of  papers  is  not,  per  ae,  a  cause  of  con- 
demnation, yet  if  it  is  attended  with  other  circumstances  of 

1  See  ante,  vol.  i.  S  37  !  Owen  v.  Flack,  2  Sim.  k  Stn.  SOfl. 

>  TUu  UunUr,  1  UoOs.  4SU ;  Tli«  Liverpool  Packst,  1   Gall.  G18.     Aud  Me  infra, 
J4S2. 
Pilot  Boata.  —  Tbe  ipecial  rales  (^Terning    of  the  Bccident  ii  ihoim   to  btre  bren  a 

the  a|>proaub  of  pilut  boalj  to  Tcaselg  for    peril  of  tlie  sea,  tlie  proor  that  ' 
the  [iur|ioHeofjputtins  a  pilot  on  lioanl.  arp    liBTe  been  prfrented    W  tbe  e 


ta  of  pilut  boatj  to  veaseU  for    peril  of  the  sea,  the  proor  that  it  nixht 

iofputtinn  apilot  on  lioarj,  are    Iibtb  been  pn-Tented    W  tbe  eierciiw  of 

Bi^iutaeil  iLi_  Tliu  Calunibifl,  27  Fell.  Rep.     rMBonable  ekilt   and  dilitrtnce  nhoold  be 


tiio  rulta  of  navigntion.  t'ooper  o.  The  Sarah  Thor]>,  44  Fed.  Rep.  640. 
Surato)^,  S7  Fed.  Rl-ii.  121;  Fitz[i«trii.'k  litiou  itionii  rnat  inionnra  o 
c.TLuSlrangpr,  14FeJ.Ri'p.  Bla.  Tugaitd    fuliieaa,  its  weight  will  not  be  gi 


718  ;  The  Noraiaudie.  4S  Fed.  Bcp.  164  ;  clear.     The  Cad  Fredcriik.  as  Fed.  Ben. 

The  CunbnBdooii,  30  Fed.  Bet..  710  ;  The  690.     If  the  tlieorj-  of  one  side,  •-lainiasd 

Alaaka,  3fl  Fed.  lU-p.  111.     Fladi.  Lighit.  by  tbe  cireumatan<.-ea  of  the  caw,  is  ini- 

—  It  ia  fault  in  a  Bailing-yesBel,  being  over-  prolalilp,  and  that  of  the  other  is  sccoTdant 

takeubyastemuiTurothcrveBsel  at  night,  with   the    rin-umiitaiioea,   the    lattrr  will 

nut  to  show  a  Husk  light  tn  required  by  prerail.       ThsnirK   Tow   Boat  Co.   *.  Tha 

the  rulta  of  navigntion.      Cooper  o.  The  Sarah  Thon>,  44  Fad.  Rep.  640.    Ifadeno- 

^.„...„    OTT...,    T.  ..    ,„,  .   t.._....^  ,.  _,..___,_..      . ^oruntnith- 

•e  great.    Tlia 
"S.     Tha 

tug  in  chHr);B  of  a  liceuiud  pilot  ia  relieveil  which  ia  raindly  cbauj^ng  b^r  jwsitian  or 

from  respoQsibiiity  of  aroidiiiK  a  collision  directiun  slioiild  be  preferrtd  to  that  of 

if  she  folluwa  his  direction.     The  Shuhert  peraoiis  on    bonrtl  another  vessel,   unlt^a 

B.   The    Einar,   *S  Fed.    Kep.  499.      For  a  circoniBtancea  show  their  testimony  to  be 

case  tumin);  on  particular  circuniatances,  untrustworthy.     The  ColDnliia,   £9   Fetl. 

aee  Harine  Steamship  Co.  r.  The  Cyclopn,  Kep.  718.     The  omission  of  a  known  l^il 

45  Fed.   Rep.  123.   Lookout.  — The  lack  duty  is  snrh  strong  evidence  ofn^ligentv 

of  a  pro[>er  lookout  in  always  held  to  be  that  in   any  ease  of  collinon   hap)ieuiiig 

Deglisencp,  unless  it  ia  shown  thnt  it  could  under   such  cirruni stances,   the   otTendiiig 

not  have  sSected  the  remilt.     Aldricli  o.  vessel  should  be  held  in  fault  uuleas  rlrar 

The  W.  H.   Beaman,  4G  Fed.  Rep.   127  ;  and  indisputable  eviilence  caUblhihra  the 

The  Coe  F.  YounR,  4.1   Fed.  Ken.  606  ;  contrarv.     Ueyera   Excuraion  etc.  Co.   r. 

McCabe  d.  Old  Dominion  Steamatiip  Co.,  The  Emms  Kate  Boas.  41  Fed.  R-^.  S23. 
81  Frd.  R.>p.  239  ;  Larwn  o.  The  Myrtle,         Aoraaary  vigligaict.   —    It  Wiui;  estab- 

44  Fed.  K>-p.  781.    Wtight  of  Kvidena.  —  lished  thst  tbe  negligence  of  the  libellant 

Thin  in  admiralty  cases  is  fnr  tlir  judse  on  was  the  induciiifi  caune  of  llie  colltaon  anil 

all  thfi  facts,  but  certain  species  of  evidence  loaa,  the  rhat^  of  accesaory  uegli([enre  oo 

have  been  so  frequently  commrnted  upon  the  ]«Tt  of  the  respondent  as  the  founda- 

as    to  have  a   certain    special   probativs  '■fon  for  L-omiielling  it  tosharethe  dnmagt* 

force.     Thun,  if  one  side  is  shown  to  have  must  be  cimrly  maile  out.      The   E.    II. 

CTOssly  misstated  nny  circumstances,  and  Ward,  Jr.,  20  Fed.  Kep. 702.  The  damagrs 

the  weight  of  evidence  is  doiihtful,    this  are  not   divided    if    the  fault   of   one    l« 

will  turn  it  seainst  him.    Nic'ole  c.  The  sliftht,  bearing  but  little  proportion  to  Ilia 

Grand  lale.  34  Fed.  Kep.  7flS.    Proof  that  fault  of  the  other.    The  Gnat   Republic, 

the  witnesses  on  one  aide  have  ont  of  court  23  Wall,  SO  ;   Keid  Towing  b  Wrecking 

made    atatenienta    conflicting  with   their  Co.  n.  The  Athabasca,  46   Fed.  Rep.  BSS. 

evidpnce,  has  not  much  weight  unless  clear  L^rge  allowance  must  be  made  toa  raspon- 

and  strong.     Petiy  r.  The  Nesamore,   41  dent  who  has  been  ohliired  to  act  in  a  mo- 

Fi-d.  Rep.  444.     Nice  maihematical  calcn-  ment  of  impending  peril  of  colliaion,  pro- 

lationa,  based  on  facta  not  dearly  proved,  dacad  by  the  fault  of  another,  and  •  men 

have   not  much  weight    against   positive  mistake  does  not  mska  the  vessel  liable. 

testimony.     The  Newport,  86  Fed.  Rep.  The  Jupiter,  1  Ben.  SSfl  ;  Tbe  Belle,  Id. 

Sll  ;   Balmer  v.  The  City  of  Traro,  36  817;  The  Santiago  de  Ciiha^    ID  BUtcht 

Ted.  Rep.  SI7.    Whan  tha  priiiuuj  cnae  444. 
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guspicioa,  tho  guilty  pai-ty  will  not  have  the  aid  of  the  court,  or 
bo  admitted  tJ  further  proof;'  but,  on  the  other  hand,  if  such 
gpoliatioQ  appears,  in  a  cose  otherwise  favorably  circumstanced 
for  the  party,  the  court,  fur  its  own  Batislaction,  will  order 
further  proof  at  hia  expense,'  The  mere  suppression  or  non- 
production  of  papers,  nut  desti-oyed,  leads  to  a  similar  unfavor- 
able inference.  Thus,  in  a  cause  of  damage,  where  the  master 
of  the  a^ressive  ship  addressed  a  letter  to  his  owners,  and  gave 
it  to  the  master  of  the  damaged  vessel  to  be  delivered  to  them, 
but  the  owners  did  not  produce  the  letter;  it  was  presumed  that 
the  letter  contained  an  admission  of  the  damage.^  And  we  may 
here  add,  that  the  production  of  documents  in  admiralty  is  gov- 
erned by  rules  substantially  like  those  in  similar  cases  iu  equity, 
which  have  already  been  considered.* 

§  409.  2.  CompctBBoy  of  witDttHet.  In  the  Roman  law,  evi- 
dence was  distinguished  into  two  classes ;  namely,  plena  probatio, 
or  full  proof,  and  semiplena  probatio,  or  half  proof.  The  former 
consisted  of  admissions  and  confessions,  the  testimony  of  wit- 
nesses, public  written  instruments  and  deeds,  judicial  oaths  and 
presumptions  j'urif  et  dejure.  The  latter  consisted  of  the  testi> 
mony  of  a  single  witness,  private  books  of  account,  conunon  fame, 
and  comparison  of  handwriting.  And  the  conjunction  of  two 
half  proofs  amounted  to  full  pi-uof.^  But  though  a  single  witness 
ordinarily  made  but  half  proof,  yet  exceptions  were  admitted  to 
this  rule,  where,  in  cases  of  great  difficulty,  no  other  evidence 
could  possibly  be  had,  and  in  cases  of  minor  importance,  or 
where  the  witness  was  of  extraordinary  rank  or  character;*  and, 
on  the  other  hand,  common  fame,  in  some  cases,  was  received  as 
equivalent  to  full  proof.'     But   this  distinction  of  proofs  is 

»  The  Rising  Sun,  2  0.  Roh.  in4,  lOfl  ;  The  Piairo.  S  Whrat  227.  241  ;  The 
jDlTroavr  Anna,  1  C.  Rob.  125  ;  The  Welvaart,  Id.  122,  124  ;  The  Eenroni,  2  C. 
Boh.  1.  15. 

»  The  Polly,  2  C.  Rnb.  361.  •  The  Heptime  2d,  1  Dods.  4S9. 

*  Sapra,  |S  295-307.  »  2  Bmwne.  Cir.  &  Adm.  L.  370,  S85. 

•  Id.  885.  These  exceptioim  are  thns  ennmerated  hy  MHsainiHS  :  "  Qunndo  iinina 
testis  depositio  nemini  nooet,  el  alteri  pmdeat ;  —  qiiHndo  w<et  arduum,  rel  nullo  raodo 
firri  posHet,  Dt  ptures  pmsiot  haberi  teatea  ;  —  qnandn  sniniis  in  caiisia  posseuaKl 
i|iise'iiie  nnilins  ppapeiaodam  aint  nonderis  ;  —  in  causEi  riuic  hreiiter  et  summaris 
ihsolvnntnr  el  lUriiaantur,  teste  T»1di  digno."  Maecard.  Do  Prob.  (jurat.  11,  n.  14, 
17.  18.  19.  ^ 

'  Mascard.  De  Prob.  Concl.  238,  d.  1,  2  ;  Td.  Concl.  898,  n.  2  |  Id.  Cnnrf  7En,  n.  1. 
Common  fame,  nmonif  the  riviliiina,  was  dirtinpliahed  from  notoriety,  ivhiuh  they 
defined  aa  a  apreiea  of  prmif,  "so  iwiilia  honiinnm,  Biit  mnjorig  partin  Kihibenlem,  lit 
onlla  posait  terjti versa tione  ceUrl  ant  nepiri,  ntnot"  rujiia  ilriversui  popiilna,  eiit  maior 

Sre  ejDR,  testis  cue  posait"     Mascard.  Do  Prob.  Con.  1107,  n.  4.    And  see  2  Browne, 
T.  «  Adm.  L.  p.  370. 
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scarcely  known  in  most  of  the  American  courts,  and  is  suldom 
admitted  in  any  of  them  as  a  rule  of  decision ;  but  is  recognized 
chiefly  as  the  original  source  of  the  rule  by  which,  in  certain 
Ciises,  the  oath  of  tbe  party  may  be  received.' 

§  410.  Partiea.  In  regard  to  the  competency  of  the  parties  at 
untneaaet,  there  are  three  cases  in  which  their  oaths  are  admitted 
at  hearings  upon  the  merits,  in  courts  of  admiralty,  (a)  The 
fimt  of  these  is  where  the  suppletorif  oath  is  required.  This  oath, 
as  its  name  imports,  was  not  admissible  by  the  Roman  law,  un- 
less in  aid  of  other  testimony  and  to  supply  its  deficiencies.  If 
rfothing  was  proved,  or  if  full  proof  was  made,  there  was  no 
place  for  a  suppletory  oath.  It  was  only  where  half  proof  was 
e^ihibited,  and  in  the  absence  of  any  other  means  of  making  full 
proof,  that  the  party's  own  oath  was  received,  as  the  complement 
of  the  measure  of  testimony  required ;  and  this  might  be  admin- 
istered in  all  cases.'  But  in  the  practice  of  our  own  admiralty 
courts,  though  the  right  of  resorting  to  the  suppletory  oath  in  all 
cases  of  partial  proof  is  still  insisted  on,^  yet  it  is  not  ordinarily 
administered,  except  in  support  of  the  party's  books  of  account, 
or  other  original  charges  of  the  like  nature,  as,  for  example, 
chains  made  by  the  master,  on  the  back  of  the  shipping  paper, 
of  advances  made  to  the  seamen  in  the  course  of  the  voyage.* 

1  See  «nle.  vol.  i.  5  IIB. 

»  Hall's  Adm.  Pmct,  p.  93  ;  Btnedict'i  Adm.  Pr«ct.  S  638  ;  DunL  Adm.^  Pract. 
p.  283 ;  2  Browne's  Civ.  k  Adni.  L.  p.  384.  The  ;mclice  in  such  cases  la  thna 
slated  by  Mr.  Hull,  frum  OuRhtoii's  Eeel.  Prsct.  tiL  18fl.  "  ir  the  ]i1aintiff  ha*  not 
folly  prove.1  liLf  allegatioB,  biit  has  only  given  ahalf  proof  thereof  (xiuiplena  jprobatio), 
h«mflviippearl«forB  the  judgB  and  propouudM  follows:  — 

"  ''I,  N.,  do  allege  that  I  have  proveid  tbe  allegations  contained  in  my  Ubel,  let.  I 
$Kv  that  I  hava  ])mTed  them  fiiUy,  or  at  least,  half  fully  ;  I  refer  mjself  to  the  acts  of 
court  and  to  the  law,  and  therefore  pray  that  the  auppletary  oath  inay  be  administered 
to  me,  for  so  the  liiw  and  juatice  require.' 

"  Thi'U  the  proelor  of  the  adverae  party  will  say  :  ~ 

'"I  deny  that  those  allegadona  are  true.  I  protest ot  thew  nnllity,  and  I  mllrga 
that  the  said  oath  ouaht  not  to  be  adrainUtared,  referrinij  myself  to  law." 

"  Thfn  the  judge  shall  assign  a  time  to  bear  the  parties  and  decree  ther«>n.  And 
If  he  sIihII  he  satisfied  that  the  party  who  prav"  to  have  the  oath  administered  to  him 
has  mnilr  more  Ihnn  half  proof,  or  at  least  half  proof  of  his  allegmion,  he  is  bound  to 
admiiiister  tbe  oath  to  him  in  tho^  cases  in  which  the  law  jiermiU  it  j  consult,  how- 
ever,  with  ejcperienced  practitioners,  as  to  whst  those  cases  are.  Then  tbe  party  ahftlL 
make  oath,  '  IW  of  hu  own  ctrlnin  kruiiclaige  the/nrttHaUd  in  hia  alUgabon  are  Inut: 

"  If,  however,  the  p«rty  against  whom  the  oath  is  prayed  ahoald  be  proved  by  hii 
adveiwry  to  V  s  pi-p-nn  of  infamous  or  bad  channrter,  the  oath  is  then  in  no  cue  to 
be  ndminiiterM  to  him."      Hall's  Adm.  Pract.  tiW  mpra. 

•  Dunl.  Adm.  Pract.  p.  888  :  Benedict.  Adm.  Pract.  g  638. 

»  Ibid.  :  The  David  Pratt,  Ware,  498.  605.  And  see  ante,  vol.  i.  35  1 1?-11».  ••  to 
the  admiBsibility  of  hooka  of  acconnt. 

(<i>  In  the  United  SUtea  the  ml  ■«  nf  {V.  S.  Rov.  Stat.  2d  ed.  8  8581,  partiei 
avidenrv  in  admirnltr  cannot  lx>  ebanfed  and  |>cTSonB  intereat^  in  the  aiiit  are  eom- 
hyni^tnte  stntnte.  The  Ship  William  Jar-  petent  wituesM*  in  tlia  United  State* 
»is,  Sprsgiie's  Deciaions.  485.     By  statata    oourtt. 
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§  411.  Dedaorr  oath.  In  the  »econd  place,  parties  ma;  be  ad- 
mitted to  what  is  termed  the  oath  dedsory.  This  oath  was  of 
familiar  use  in  the  Roman  tribunals.  It  might  be  administered  bj 
the  judge  to  either  part;,  for  the  more  perfect  satisfaction  of  his 
own  conscience  in  cases  rendered  doubtful  by  the  weakness  or 
contradictions  of  the  testimony  already  in  the  cause ;  or  it  might 
be  tendered  by  one  of  the  parties  to  the  other,  submitting  to  have 
tlie  cause  decided  by  the  oath  of  his  adversary ;  which  the  adverse 
party  must  either  accept,  or  tender  back  a  similar  offer ;  failing  to 
do  which,  he  must  be  condemned,  as  coufessing  the  allegations 
gainst  him.^    This  mode  of  proof  is  known  to  have  been  resorted 

1  The  use  of  thin  oath  is  founded  upon  scTend  texts  of  the  civil  law.  "  Maiiuiuni 
Rmedinm  eipedienilBrum  litinm  in  usnm  venit  iuriajurandi  nligio  ;  qua,  Tel  ex  pac- 
tions ipsorum  litiRatorum,  vel  ex  auctoritate  judiciB,  deciduntur  controvenite-"  Dig- 
lib.  12,  tit.  2,  L  i.  Fotliier  derires  its  autLority  from  the  texts,  —  "Solflnt  euini 
aepe  jndicee,  in  dubiia  caosis,  eiacto  jnreiurando,  secundum  earn  judicare  qui  jura- 
veriL  Dig.  lib.  12,  tit.  2,  1.  31  ;  and,  "in  borne  Mei  contractibuB,  necnon  [etiam] 
iu  ceteris  caiisia,  inopja  probationum,  per  judtcem,  jur^urando  caom  cK^ita  rea  ikcidi 
oportel."    Cod.  lib.  tit.  1,  1.  S.     ITiioii  theee  he  cumments  as  followe  :  — 

"  From  these  texts  it  follows,  tbst  to  warrant  the  applicatioD  of  this  oath,  three 

"1.  ThB  demaod  or  the  exceptions  most  not  be  fully  proved,  as  appeaw  by  the  i«rm» 
of  L.  S,  Cod.  —  Inopia  Probatianuni.  When  tbe  deinnnd  is  fully  proved,  the  judn 
condemns  tbe  defendant  without  having  recourse  to  tbe  oath  ;  and  on  the  other  hand, 
when  the  exceptions  are  full;  proved,  the  defendant  must  be  dischai^^  from  tbe 

"2.  The  demand,  or  exceptious,  although  not  fully  proved,  must  not  be  wholly 
destitute  of  iiroof  ;  this  is  the  sense  of  the  terms,  in  reiui  dt^is,  made  use  of  in  the 
Iaw  31  ;  this  expression  is  applied  to  cases  in  which  the  demand,  or  siceptions,  are 
neither  BVidentlj  juat,  the  proof  being  not  full  and  Complete,  nor  evidently  unjust, 
there  beiug  aaumcirnt  commencement  of  proof.  'In  qnibus,'  says  Vinnius,  SeL  Qnrast. 
I,  44,  'judex  dubiuB  est,  ob  minns  plenas  prabationes  allatas.' 

"3.  The  judge  must  have  entered  upon  the  cognizance  of  the  cause,  to  determine 
whether  the  oath  ought  to  be  deferred,  and  to  whicb  of  tbe  parties.  This  results  from 
the  terms  cauaa  cognita,  in  L.  31. 

"This  cognizance  of  the  cause  consiats  in  the  examination  of  the  merits  of  the 

firoof  of  tbe  nature  of  tbe  fact,  and  the  qualities  of  the  parties.  When  the  jiroof  of  the 
act  whicb  is  the  aubject  of  the  demand,  or  the  exceptious,  and  upon  which  the  deci- 
sion of  tbe  cause  depends,  is  full  and  complete,  the  judge  ought  not  to  defer  the  oath, 
but  to  decide  the  cauae  according  to  the  proof. 

"Nevertheless,  if  the  judge,  for  the  mora  perfect  satisfaction  of  hia  conscience, 
defers  the  oath  to  the  party  in  whose  favor  the  dcciaion  ought  to  be,  and  the  fact  upon 
which  it  is  deferred  is  the  proper  act  of  the  party  himself,  and  of  which  he  cannot  be 
ignorant,  he  cannot  refuse  to  take  it,  or  appiat  from  the  sentence  ;  fur  although  the 
judge  might,  and  even  ought,  to  have  decided  the  cause  in  his  favor,  without  rei]uiring 
this  oath,  tbe  proof  being  complete,  he  has  Btit!  done  no  injury  by  requiring  it,  since  it 
coats  tbe  party  nothing  to  ofQm  what  is  true,  and  his  refusal  weakens  and  destroys  the 
proof  which  he  has  made. 

"When  the  plaintiff  has  no  proof  of  hia  demand,  or  the  proof  which  he  offers  only 

raises  a  slight  [iresnmption,  the  judge  ought  not  to  defer  the  oath  to  him,  however 

worthy  of  credit  he  may  be.    NcTBrtbeless,  if  the  circumstances  raise  some  doubt  in  the 

mind  of  the  jadge.  he  may,  to  astisfy  his  conscience,  defer  the  oath  to  the  defendant. 

"So,  when  Uie  demand  being  made  out,  the  exceptions  ni^unet  it  are  only  sup- 

Sorted  by  cironmstances,  which  are  too  slight  to  warrant  deferring  the  oath  to  the 
Bfcndant,  the  jodge  may,  if  he  thinks  proper,  defer  the  oath  to  the  plaintiff,  before  he 
decides  in  his  favor. 

"  I  would,  however,  advise  the  judges  to  be  ntlier  sparing  in  tbe  nse  of  these  pre- 
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to  in  some  cases  in  the  Americaji  courts,  so  far  at  least  as  a  tender 
of  tlie  oath  by  one  party,  and  its  acceptance  by  the  other ;  ^  hut 
the  freedom  with  which  parties  may  interrogate  each  other  tn 
limine,  and  the  infrequency  of  any  occasion  to  advert  to  the  dis- 
tinction between  full  and  half  proof,  restricted,  as  we  hare  just 
seen  it  to  be,  to  cases  of  book  accounts  and  the  like,  have  ren- 
dered the  oath  decisory  nearly  obsolete  in  modem  practice. 

§  412.  PartlM  wltnoMM  from  noaeHitr.  In  tlie  third  placCy 
parties  are  sometimes  admitted  as  witnettet  from  necettUy.  We 
have  shown,  in  a  preceding  volume,'  that,  in  some  of  the  courts 
of  common  law,  parties  have  on  this  ground  been  held  competent 
witnesses,  while  in  some  others  this  has  been  doubted  or  denied. 
But  however  this  point  may  be  held  in  the  common-law  tribunals, 
the  course  of  the  courts  of  admiralty,  and  the  nature  of  the  causes 
before  them,  frequently  requires  tlie  admission  of  this  kind  of 
evidence,  without  which  there  would  often  be  a  failure  of  justice. 
Thus,  salvors,  though  parties  to  a  suit  for  salvage,  are  admitted 
ex  necessitate  as  witnesses  to  all  facts  which  are  deemed  peculiarly 
or  exclusively  within  their  knowledge ;  hut  to  other  facts  they 
are  incompetent,  on  the  general  ground  that  they  are  both  par- 
ties and  interested.  The  exception  arises  from  the  necessity  of 
trusting  to  their  tcetimony  or  being  left  without  proof ;  and  it 
is  admitted  no  further  than  this  necessity  exists."  Parties  in  prize 
causes  are  also  admitted  as  witnesses,  on  the  same  principle,  as 
hereafter  will  be  seen.  And,  generally,  where  the  cause  of  action 
is  established  aliunde,  and  the  loss  is  proved  to  have  been  occa- 
sioned by  the  fraud  or  tortious  act  of  the  defendant,  nothing 

cantioiiB,  which  occasion  oiimj  peiinries.  A  mu  of  inti^ritj  don  not  reqnire  the 
obligntion  of  an  oath,  to  prevtitit  his  demanUing  irbiLt  in  not  due  to  him,  or  dispnting 
the  payment  of  Bhat  he  owes  ;  and  s  disliouest  man  is  not  afraid  of  iucumnit  the  fnJilt 
of  perjury.  In  the  exeruiee  of  my  profeBUon  for  mora  thui  fort]'  jrart,  1  hftTc  oftm 
wen  the  oath  deferred  ;  and  I  have  not  mora  thau  twire  knomi  a  party  reatiained  by 
the  sanctity  of  the  oath  from  peraistine  in  vhat  ha  liad  before  asserted. 

"  It  remaioe  to  obxarve  the  following  diOeranca  between  an.  oath  deferred  by  tbe 
judge,  and  that  deferred  by  the  party  :  the  latter  niav  be  referred  back  ;  chemu.  when 
the  oath  is  ileferred  by  the  judffe,  the  party  miut  ettber  take  it  or  loae  hia  cause  ;  incli 
is  thu  prtu^tice  of  the  bar,  which  ia  without  reaaon  charged  by  Faber  with  error  ;  in 
support  of  it,  it  is  siitBcient  to  advert  to  the  term  rejer  ;  for  I  cannot  be  properly  nid 
to  refer  the  oath  to  my  Bdversary,  unless  he  has  previoatly  defemd  it  to  me.  See  Vinn. 
Sel.  Quieat.  113."     Poth.  Ob).  Noa.  829-B3S. 

1  Diinl.  Adm.  Pnct  p.  2S0.  '  AiOt,  Tol.  L  J  S18. 

'  The  Henry  Ewbank,  1  Sumn.  *00,  432.  And  see  The  Sara  Bamiuiijna.  2  Hagg. 
Adm.  IGl  :  The  Pitt,  Id.  148,  n.  ;  The  Eliubeth  and  Jane,  Ware,  85  ;  The  Boston, 
1  Sumii.  S28,  345.  The  testimony  of  parties  in  admiralty,  it  is  said,  onght  never  to  lie 
taken  except  under  a  a|>ecial  order  of  court,  and  for  cause  ahowii,  as  in  eqnity.  Ibid. 
Sen  Swett  c.  BUuk,  Sjiragae's  Dedsiona,  tli. 
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remaining  to  be  shown  except  the  value  of  the  property  lost, 
taken  away,  or  d^troyed,  and  thia  being  incapable  of  proof  by  any 
other  means,  it  may  be  ascertained  by  the  oath  of  the  plaintiff.^ 

§  413.  Answer  how  far  «Tid«no«.  The  antuter  of  t?ie  defendant, 
though  sworn  to,  and  responsive  to  the  libel,  has  not  the  same 
weigfat  in  courts  of  admiralty  as  iu  chancery,  nor  is  it  regarded 
strictly  as  testimony,  to  all  intents,  or  as  full  proof,  of  any  fact  it 
may  contain ;  and  yet  it  ia  not  wholly  to  be  disregarded  by  the 
judge,  or  treated  aa  a  merely  formal  statement  of  the  ground  of 
defence.  When  it  is  carefully  drawn,  and  it  appears,  from  com- 
paring it  with  the  facts  proved  in  the  case  by  disinterested  wit- 
nesses, that  the  defendant  has  stated  his  coae  fairly,  or  with  no 
more  than  that  bias  which  one  naturally  feela  towards  his  own 
cause,  and  with  no  more  coloring  than  an  upright  man  might 
insensibly  give  to  facts  in  which  his  interest  and  feelings  are 
involved,  it  may  justly  have  a  material  influence  on  the  mind  of 
the  judge,  in  coming  to  a  final  result.  But  there  iano  technical 
rule  in  the  admiralty,  like  that  in  chancery,  which  binds  the  con- 
science  of  the  court,  or  determines  the  precise  degree  of  credit  to 
which  the  answer  ia  in  all  cases  entitled,  or  the  quantity  of  evi- 
dence by  which  it  may  be  overborne  ;  but  it  receives  such  weight 
as,  in  the  particular  state  of  the  proofs,  and  under  all  the  circum- 
stances, the  judge  may  deem  it  to  deserve.'  (a)  A  claim  to  a 
vessel  or  cargo,  interposed  in  a  suit  for  a  forfeiture,  though 
sworn  to,  has  not  in  any  sense  the  dignity  of  tostimony,  and  is 
not  received  in  evidence ;  but  is  said  to  amount  as  most,  to  "  the 
exclusion  of  a  conclusion."^  But  where  the  libcllant  specially 
requires  the  answers  of  the  defendant,  under  oath,  to  intorroga- 

'  2  Browne,  Civ,  &  Ailm.  Law,  p.  381 ;  Dunl.  Ailm.  Pract.  p.  287  ;  ante,  vol.  L 
j  848,  n.  Tlio  Romftn  Uw  distinguiahed  between  losses  by  tbe  mera  /atilt  of  the 
defendant,  and  loaaei  occasioned  by  his  fraud.  In  the  formrr  ca9t>,  the  property  was 
estiinated  at  its  intrinaic  value,  by  the  jaTamtrUum  veritata,  or  oatK  of  truth  ;  ia  the 
Utter,  by  tbe  jurainenluTii  afftdioaU,  at  its  peculiar  valae  to  the  owner,  as  a  matter  of 
persoaal  attachment.  Poth.  Ohl.  Ko.  8Sfl  ;  i  Browne,  Civ.  k  Adm.  Law,  tuyra.  But 
this  distinction  ia  not  recognized  in  modem  practice. 

■  Hutson  V.  JordaD,  Ware,  88S,  387-3S9,  391  ;  The  Cniwder,  Id.  443  ;  Sherwood 
r.  Hall,  8  Somn.  127,  131.  And  aee  The  Matilda,  1  Hall,  Law  Joum.  187  ;  The 
Thomas  and  Henry,  I  Brock.  867  ;  Cashroan  n.  Ryan,  1  Story,  81,  103  :  Jay  v.  Almy, 
1  Woodb.  &  M.  262,  207. 

*  The.  Thomas  and  Ueuty,  1  Brock.  807. 

(a)  Thns,  in  The  Oder,   18  Fed.  Bep.  answer,  they  correspondiog  to  the  testi- 

272,  a  case  of  colliuon,  in  wliich  the  testi-  mony  of  the  other   witnesses.     CC    An- 

mony  wee  all   taken  by  deposition,  the  drewa  r.  Wall,  8  How.  (U.  S.)  Gfl7,  572  ; 

judge  allowed  an  almost  conclusive  force  The  H.   D.   Bacon,   1   Kewb.  276  ;  Tha 

la  the  averiDents  and  admisstoni  in  the  l^apolaon,  Olcott,  208. 
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toriea  distinctly  proponuded  to  him,  touching  the  matters  in 
issue,  which  by  the  course  of  the  court  he  has  a  right  to  do, 
these  answers  are  treated  as  evidence  in  the  cause  for  either 
party,  as  in  chancery.  But  here,  also,  as  in  the  case  of  the 
answer  to  the  libel  itself,  no  particular  quantity  of  proof  is  re- 
quired to  overcome  the  answers  to  the  interrogatories ;  but  they 
are  weighed  liiic  other  testimony.'  (a) 

§  414  IntarMtod  wltneMM.  In  regard  to  pertona  not  partia  to 
the  suit,  the  general  rule  as  to  their  incompetency  as  witnesses, 
lehen  ifUeretted  in  the  eaute,  is  adopted  in  the  admiralty,  as  an 
instance  court,'  in  like  manner  as  at  common  law.(J)  But  the 
exceptions  to  this  rule,  on  the  ground  of  necessity,  are  of  much 
more  frequent  occurrence  in  the  admiralty,  arising  from  the 
nature  of  maritime  affaire.  Thus,  in  a  cause  of  collision,  the 
crew  of  the  vessel  proceeded  against  are  held  competent  wit7te$te* 
from  Tveceitity,  notwithstanding  they  may  be  sharers  In  the  proFits 
and  losses  of  the  vessel,  and  do  not  deny  dieir  interest  in  the 
suit.8  (c)  Sometimes  parties,  thus  interested,  are  not  admitted 
as  witnesses  until  they  have  released  their  interest  and  are  there- 
upon dismissed  from  the  suit ;  *  but  the  testimony  of  mere  releasing 
witnesses,  it  is  said,  ought  not  to  be  relied  on  to  prove  a  funda* 
mental  fact  in  a  cause.^  (d) 

'  The  David  Pratt,  Ware,  485  ;  Jay  u,  Almv,  1  W.  i  M.  262.  And  loe  Enles  id 
Admii-altr,  Kp^.  33,  27-30  ;  2  Browue,  Civ.  &  Adm.  Lav,  416  j  Clarke's  Prui^  tit 
14  :  Gummell  v.  Skinner,  2  Gall.  4S ;  tupra,  %i  39S,  SHS. 

"^  The  ISoaton,  I  Sumn.  SSS,  S43. 

■  The  Catherine  of  Dover,  2  Hogg.  146.  Id  ■  cause  of  dotnige  by  collision,  the 
reapondent  pleaded  as  an  exhibit  a  pA]ier  signi-d  by  the  master  sud  crew  of  the  ship  of 
the  libellant,  and  a  declaration  of  the  mate  of  the  wme  ship.  The  mate  and  crew  wen 
interested  in  the  suit,  in  respect  of  their  clothes,  whiuh  had  gone  down  in  the  ship.  It 
was  held  that  the  admissions  and  declaratious  of  the  niat«  and  crew  were  not  competent 
io  be  received  ;  but  that  those  of  the  master  were  admissible.  The  Midlothian,  IS  Jnr. 
806  ;  b  Ens.  Uw  k  Eq.  I>fi6. 

*  Tlie  Pitt,  2  Hogg.  Adm.  149,  n.     And  see  The  Celt,  3  Hagg.  Adm.  S23. 

*  La  Belle  Coquette,  1  Dods.  19.  But  in  cases  of  slave  capture,  [he  evidence  of 
releasing  witneaaea  has  been  held  good.  The  Sociedade  Feliz,  2  W.  Rob.  160.  Ad 
informer,  who  is  enticled  to  a  portion  of  a  fine,  foifeiture,  or  penaitj,  is  ordinarily  not 

(a)  A  foreigner  is  not  ohai^blo  npon  lee  The  Neptnne,  Olcott,  483.      But  cf. 

his  declaiutions  or  admissions  in  English,  emit,  }  410,  note  a. 

without   clear  proof  that   he  thoroughly         (cl  The  Osceola,  Olcott,  4S0 ;  TheHud- 

nndi-rstood  what  he  said  and  what   was  son.  Id.  396.     In  a  suit  t^  the  holder  of  a 

•aid  to  him.     The  Lottj,  Olcott,  329.  bottomry  bond  given  by  the  master  of  a 

{b)  The   State   stutntra  admitting  the  vessel,  in  a  foreign  part,  for  necessary  snp- 

teslimony  of  parties  and  interested^  wit-  pliea,  the  master  is  a  competent  witnew  t« 

nessea,  Uiongh    adapted    in    the   United  prove  that   the  supplies  were  famisbed. 

States  conrts  in  the  tr^  of  civil  cases  at  and  that  they  were  neoessary.    TheHedora, 

the  comiuon  law,  have  no  effect  npon  the  1  Spmgiie,  138. 

nractice  uf  those  courts  in  admiralty.    The         [rt)  The  master  who  hv^th^cated  the 

Indepeodence,  2  Curtis,  C.  C.  850.    And  vcMel  on  a  twttomry  bona  u  a  «>nipet«nt 
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§  414  a.  BUpmuter.  The  admissibility  of  a  ghipmagter  at  a 
witneu  for  the  ovmert,  in  a  teamen's  lUiel  agaimt  them  for  wagea, 
m&y  seem  to  fall  under  the  operation  of  the  same  principle,  so 
far  as  he  may  be  deemed  interested  to  defeat  the  claim.  But,  in 
truth,  there  seems  to  be  no  general  objection  to  hia  competency 
in  such  cases,  though,  as  Lord  Stowell  remarked,  it  certainly  may 
be  necessary  to  vatch  bis  testimony  vith  jealousy,  as  his  conduct 
may  constitute  a  material  part  of  the  adverse  case.^ 

§  415.  Bwmfln.  The  case  of  teamen,  joint  libellantt  for  wagen  in 
a  court  of  admiralty,  properly  falls  under  this  head.  For,  though 
by  the  admiralty  lav  they  all  may  joiu  in  tlie  same  libel,  aa  a 
matter  of  favor  and  privilege,  on  the  general  ground  of  the  nature 
of  their  employment,  and  by  our  statute,^  in  proceedings  in  rem 
for  vages  they  are  bound  so  to  do,  the  general  privilege  of 
admiralty  law  being  thus  converted  into  a  positive  obligation ; 
yet  they  are  not  therefore  regarded  as  joint  parties  in  one  suit. 
The  contract  is  treated  as  a  several  and  distinct  contract  with 
each  seaman.  Their  rights,  respectively,  are  separate,  and  the 
defences  that  may  be  set  up  by  the  owners  of  the  ship,  against 
the  clum  of  one  seaman,  may  be  wholly  inapplicable  to  that  of 
another.  The  answer,  therefore,  when  not  equally  applicable  to 
all  the  crew,  contains  in  separate  allegations  what  is  specially 
appropriate  to  each  in  particular;  and  the  decree  pursues  the 
same  course,  assigning  to  each  seaman  the  amount  of  wages  to 
which  he  is  entitled,  and  dismissing  the  libel  as  to  those  who  are 
not  entitled  to  any.  And  no  one  can  appeal  from  a  decree,  made 
in  regard  to  the  claim  of  another.  Their  only  interest,  then,  in 
respect  to  the  claims  of  each  other,  arises  from  their  joint  liability 
to  coats ;  and  as  tlie  costs  are  within  the  discretion  of  the  court, 
tills  interest  is  not  deemed  sufficient  to  render  them  incompetent 
a5  witnesses  for  each  other.'  (a)    At  all  events,  it  is  in  the  power 

■dmuaible  as  a  witaesii  for  tbe  pmaecntioQ.  Th«  statnte  ouly  renders  him  competent 
when  "he  ahull  be  necessary  as  it  witness  on  the  trial  ;  "  of  which  necessity  the  court 
must  jud^e,  alter  hearing  the  otlier  t«aliaiony.  The  Tbomu  It  Henrj,  1  Btock.  3C7  i 
U.  S.  Stat.  1799,  c.  22,  §  81,  vol,  i.  p.  S97. 

1  The  Udy  Ann,  1  Edw.  Adm.  23S. 

»  U.  3.  Stat.  1790,  c.  29,  {  8,  vol.  i.  p.  133. 

*  Olirer  v.  Alexander,  fl  Pet  145-147. 

witness  for  the  bondholder,  especially   if  with  great  caution,  and  the  conrt  will  ba 

teleued  by  him.     The  Brig  Usgoan,  01-  inclined  rather  to  believe  the  master  when 

cott,  SS.  he  has  no  interest.     The  Swallow,  Olcott* 

(a)  Ship  Elinibeth  v.  Bickers,  2  Pain",  4  ;  Grftham  v.  Hoskina,  Id.  234. 
C.  C.  801.    Bat  their  testiiDony  is  received 
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of  the  court,  on  motion,  to  discharge  from  the  libel,  with  their 
own  consent,  those  whose  testimony  may  be  required.^  But  it 
has  been  held,  that  ordinarily  one  seaman  cannot  be  a  witness 
for  another,  in  a  libel  for  wages,  if  the  witness  and  the  party  hare 
a  common  interest  in  the  matter  in  controversy ;  as,  for  example, 
where  the  question  is  as  to  the  loss  of  the  ship,  or  an  embezzle- 
ment equally  affecting  the  whole  crew,  or  negligence,  misfeasance, 
or  malfeasance,  to  which  all  must  contribute,  or  the  like.  But 
where  their  cases  are  distinguished  by  special  circumstances,  as 
where,  notwithstanding  their  contracts  are  similar,  the  breach  or 
performance  of  one  may  happen  without  affecting  the  other,  one 
seaman  may  be  a  witness  for  another :  although,  where  tliey  are 
involved  in  similar  breaches  of  contract,  tbey  are  to  be  heard  with 
caution.*  (a) 

§  416.  BxpartB.  Courts  of  admiralty,  also,  like  courts  of  common 
law,*  recognize  the  admiBsibility  of  experts,  or  men  of  science,  to 
testify  their  opruions  upon  matters  in  controversy,  pertaining  to 
the  art  or  science  in  which  tliey  are  peculiarly  skilled.  Thus,  in 
a  question  of  forfeiture  for  the  illegal  importation  of  certain  bogs- 
heads  of  rum,  it  was  held  competent  for  the  prosecution  to  prove 
the  place  of  origin  of  tlie  rum  by  its  particular  flavor,  ascertained, 
in  the  absence  of  other  evidence,  by  the  taste  of  persons  skilled 
in  judging  of  the  article ;  tlie  sense  of  tasting  being  capable  of 
acquiring,  in  many  instances,  as  great  a  degree  of  accuracy  and 
precision  as  the  eye.*  Ho,  on  questions  of  seamanship,  the  opinions 
of  nautical  men,  having  before  them  a  clear  statement  of  all  the 

>  Dnnl.  Adm.  Piact.  p.  289  ;  mpra,  %  411.  This,  however,  Menu  to  h«ve  faccD 
deemed  objeutioniible.     Dunl.  mpra:  The  Betaey,  2  Bro.  (Penu.)  850. 

'  Thompson  v.  The  Philadelphia,  1  Pet.  Adm.  210.     ■»  hether  the  master  is  a  com- 

CDt  wilneiia  for  the  owner,  in  a  libvl  against  the  ship  for  vage*,  baa  been  doubted. 
William  Harria,  Ware,  367.  But  see  The  Lady  Ann,  1  Edw.  Adm.  235,  that  he  is 
admimible.  He  La  not  admisaible  to  prnvi^  any  matter  of  defence  which  oricinatnl  in 
his  own  acU,  and  Tor  whiuh  he  is  lesponsibk.  Ibid.  He  is  not  sdniissibTe  for  the 
clainiint,  in  a  libel  against  the  ship  for  forfriluiv,  by  naaon  of  an  illegal  act  dooa 
under  him.  Fuller  -o.  Jackson,  Buob.  140;  The  Njniph,  Ware,  257  :  Tbe  Hope, 
2  Gall.  46.  Neither  is  he  eoiapetfnt  to  prove  that  a  Bufficient  medjcine-chetit  was  on 
board,  for  the  purpose  of  throwing  the  oipenee  of  niedieal  sdvice  on  the  seamen.  Tbe 
William  Harris,  supra.  Tbe  proper  eridenea  of  that  fact  is  tbe  testimony  of  a  respect- 
able phyeieian,  who  has  examined  the  medicine- chesL     lUd. 

»  See  anU,  vol  i.  S  440. 

*  United  State*  «.  Ten  Hhda.  of  Rum,  1  Oall.  ISS  ;  The  Som,  Id.  211. 

(a>  And  see  also  The  Boston,  1  Samn.  wonld  make   him   a  competent   witne*. 

84S  ;  The  Peytona,  2  Curt.  C.  C.  21.     In  The  admisHons  of  the  niiui(«r  are  Mtnuasi- 

the  latter  case,  it  was  held  that  a  release  ble  in  a  suit  for  wa^ea  against  the  owner*, 

by  Doe  of  the  part  ownuB  of  the  ihip  The  Entar^iae,  2  Cnrt  C.  C.  317. 
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facts,  are  admissible  evideDce  in  courts  of  admiralty,  as  well  aa 
those  of  men  of  science  on  points  of  science,  in  otlier  courts.' 
And  accordingly,  in  a  case  of  collision,  it  waa  held,  that  a  nautical 
person  was  a  competent  witness  to  say  whether,  upon  the  plain- 
tifFs  evidence  and  admitting  it  to  be  true,-he  was  of  opinion  tliat 
by  proper  care  on  the  part  of  the  defendant's  servants  the  collision 
could  have  been  avoided.'  (a) 

§  417.  3.  DooiuneDta.  The  general  rules  of  evidence  in  courts 
uf  admiralty,  respecting  the  admissibility,  proof,  and  effect  of 
documenU,  whether  public  or  private,  are  the  same  with  those 
which  are  recognized  in  courts  of  common  law,  and  which  have 
already  been  considered.^  But  in  the  former  courts  there  are 
some  further  exceptions,  and  some  peculiar  illustrations  and 
applications  of  ihese  rules,  which  will  now  be  mentioned. 

§  418.  Taitonc  klnda  of  doonmants.  Documents  peculiar  to 
maritime  transactions  are  those  which  concern  either  the  owner- 
ship and  national  character  of  ships  and  vessels,  and  the  property 
on  board ;  the  contract  for  seamen's  wages  and  service ;  the  con- 
tract for  the  conveyance  of  goods  by  sea ;  and  the  log-book,  or 

•  Thfl  Ann  ft  Mary,  7  Jur.  1001. 

*  Fanwick  c.  Bell,  1  C.  &  K.  S12.  The  previnos  declBlon  in  Sills  v.  Brown,  9C.& 
P.  001,  eonim,  Bsema  to  be  regarded  aa  haaty  anj  uiisoand. 

The  crewa  of  large  ahipe  are  diatributeil  into  claoaeB,  according  to  their  diHprent 
capacities ;  and  thiu  the  gnAe  of  one'g  wamanahip  miw  be  ascertained  b;  the  statiou 
be  may  hare  held.  The  cknuGcation  ie  stated  in  Van  Heythnysen's  Maliue  Evidence, 
p.  9,  as  followa  :  — 

Boatswain's  mat«s  ) 

rs  aod  gunner's  mates  { 


Forecsatle-1 
ForeCop-men 
Mizzentop-mi 


\  Active  yoang  se 


Msiutop-meD,  Young  lads  and  indifferent  m 

'  Antt,  vol.  i.  5S  171-408,  B57-682. 

(a)  The  ni1e»  gnvemini;  the  a 

tion  of  eiperts  at  common  law  obtain  also  the   _     ...  _.   __    ^    

in  the  admiralty  courts.     The  witness  may  practice  does  not  prevail  in   the   United 

lie  asked  bis  opinion  as  to  the  proner  mode  States.     It  seems,  however,  to  be  not  un- 

of  navigating  upon  a  hypothetical  state  of  ususl  to  refer  the  cause  to  nautical  experts 

hcta.     The  Golden  Grove,  13  Fed.   Rep.  to  report  upon  facta  within  their  peculiar 

671 ;  The  Beasie  Morris,  id.  397.     In  Eng-  knnwledpi.      Peele    «.    Merch.    Ins.    Co., 

land,  it  is  nsual  in  cases  of  collision  forthe  3  Mas.  27,  Sfl  ;  The  Isaac  Newton,  I  Abb. 

jiidee  to  be  assisted  by  some  of  the  mast^iB  Adra.  533.     But  in  The  Clement,  2  Cur- 

of  lliB  Trinity  House  as  nautical  expai-ta,  tis,  C  C.  383.  it  b-bs  held  that  tile  proper 

'o  whom  be  refers  the  qnestion  of  blame  course  was  to  get  the  opinion  of  the  experts 


under  proper  inatnictions  as  to  the  law.     upon  a 
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journal  of  occurrences  on  board  tlie  ship,  relating  to  her  naviga- 
tion and  employment,  and  the  behavior  of  the  seuracK. 

§  419.  Biu  of  Bale.  RegUtM.  Tiu«.  By  the  law  of  the  L'nited 
States,'  the  title  to  vetaeh,  whether  by  abeolutc  bill  of  sale, 
mortgage,  hypothecation,  or  other  conveyance  (except  the  lien 
by  bottomry  created  during  the  voyage),  is  not  valid  against 
any  person  otiier  tlian  tlie  vendor,  bis  heirs  and  devisees,  or 
otlier  persons  having  actual  notice  thereot,  unless  the  instrument 
of  conveyance  is  recorded  in  the  office  of  the  collector  of  customs 
ffliere  the  vessel  is  enrolled  or  registered.  But  though  the  bill  fff 
sale  is  the  proper  muniment  of  title,  and  is  essential  to  the  com- 
plete transfer  of  the  ownership  and  of  the  national  character  of 
any  vessel,  and  in  the  ordinary  practice  in  admiralty  is  always 
required,  as  the  regular  commercial  instrument  of  title;"  yet,  aa 
between  the  parties  themselves,  the  title  may  be  sustained,  at  least 
by  way  of  estoppel,  by  any  evidence  competent  to  prove  title  to 
any  other  personal  chattel,  under  similar  circumstances.'  The 
rfffister  is  not,  of  itself,  evidence  of  title  in  the  person  in  whose 
name  it  stands,' when  offered  in  a  suit  against  him,m  order  to 
establish  his  liability  as  owner  ;*  though  it  would  be  otherwise, 
if  it  were  shown  that  the  registry  in  his  name  had  been  procured, 
or  adopted  and  sanctioned,  by  himself.^  (a)  Nor  is  it  evidence  to 
disprove  the  title  of  a  party  claiming  as  owner,  because  his  name 
is  not  found  in  it ;  for  a  legal  title  may  exist,  independent  of  the 
register.^    Whether  it  would  be  evidence  in  his  favor,  is  not  known 

1  United  StfttBS  Stat  1850,  c.  27,  9  1. 

1  Aj\U,  vol,  i.  S  £61  ;  3  Kent,  L'onim.  130-1S3  ;  Wraton  v.  Fenniinali,  1  JIuoii, 
SOS  ;  The  Siareni,  5  C.  Rub.  165  ;  Abtiatt  an  Shipping,  bv  Story,  pp.  1,  19,  6l>-€6, 
*iiil  notes,  12tb  (Kng.)  ed.  pp.  1,  47-55.  In  pme  courts  it  U  indiipeiwabk,  in  ])n>oraf 
title.     The  San  Joec  Iiidisno,  2  GaU.  284. 

■  Ibtd.;  Bixby  t>.  Franklin  Ins.  Co.,  S  Picb.  SS  ;  Tftggard  >.  Loring,  16  Hub.  134; 
Vinal  I.  Biimll,  Ifl  Pick.  401  ;  Wendover  o.  Hogebooni,  7  Johns.  808, 

*  Lmnaid  v.  Huntington,  15  Johns.  £98, 

«  Sharp  D.  United  Ins.  Co.,  14  Jobna.  201  -,  Joura  v.  Pitehni,  8  Stew.  A  Fort.  13S  ; 
Tucker  r.  Buffingtan,  16  Masx.  477  ;  DunL  Adm.  Pnct.  £83  ;  S  Kent,  Comm.  150. 

*  Ibid.    And  see  Loi-d  *.  Ferguson,  9  N.  U.  380  ;  Abbott  on  Shipping,  p.  60,  n.  \,j 

{a)  Flower  v.  Yonng,  8  Campb.  240  ;  stronjfBr  evidence  of  title  than  ngutfy. 

Hacker  v.  Young,  S  N.  H.  65.     It  is  not.  Has  e.  Steele,  3  Wash.  C.  C.  881,  390  ; 

however,  conclusive.      Weston  o.  Penoi-  Weaver  o.  The  S.  G.  Owena,  1  Wall.  Jr. 

man,  1  Maaon  (C.  Ct.),  306  ;  Leonard  «.  366.     See,  further,  on   the  effect  of  the 

Huntington,   ttipra  ;   Biiby  v.   Franklin  regisler  u  evidence  of  owneraliip,  VIvera 

Ins.   Co.,   supra;    Colsoti   v.    Boiiiev,   Q  e.  Willis,  33  Eng.  I^w  A  Eq.  204,  209,  219; 

Greenl.    (Me.)    474  ;    Lord    v.    Ferguson,  17  C.  B.  77  ;  Mifrlieson  v.  Oliver,  32  Id. 

Si  N.  H.  380  ;  Ring  t.  Fmnklin,  2  Hall,  S19  ;    6   El.   &   Ml.   419  ;    Mackenzie   ■3. 

1  ;  PlvmoQth  Cai'dage  Co.  v.  Sptague,  2  Fooley,  34  Id.  486  :  11  Ezch.  633. 
I^w.  Ikp.  365.     FosseBsioD  aeeius  to  be 
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to  have  been  directly  decided ;  but  in  one  case,  where  a  copy  of 
the  register  was  rejected,  because  not  made  by  a  certifying  officer, 
no  question  was  raised  as  to  the  admissibility  of  the  original, 
either  by  the  learned  counsel,  or  by  the  eminent  judge  who  de- 
livered the  opinion  of  the  court.^  (a)  In  collateral  issues,  such 
as  in  trover,  for  the  materials  of  a  vrecked  ship '  the  title  may 
be  proved,  ^rtma /act'e,  by  possession ;°  and  in  an  indictment  for 
a  revolt,  the  register  is  sufficient  evidence  of  title  to  sustain  that 
allegation  in  the  indictment.*  No  vessel,  however,  can  be  deemed 
a  vesael  of  the  United  Statety  or  entitled  to  the  privileges  of  one 
unless  she  is  registered,  and  the  owners  and  masters  are  citizens 
of  the  United  States.^  But  it  is  only  by  virtue  of  statutes  that 
a  register  becomes  necessary,  it  being  a  document  not  required 
by  the  law  of  nations  as  evidence  of  a  ship's  national  character.^ 
Nor  is  the  register,  or  the  bill  of  sale,  in  any  case,  ooneluaii>e  evi- 
dence of  ownership,^ 

§  420.  Title  nndco'  Judicial  BKiaa.  But  to  this  general  rule,  that 
the  bill  of  sale  is  indispensable  to  a  valid  title  by  the  admiralty 
law,  an  exception  is  allowed,  in  cases  of  judicial  saht  by  order  of 
a  court  of  admiralty,  whether  for  waget  or  salvc^e,  or  upon  a  for- 
feiture, or  for  payment  of  a  loan  on  bottomry.  Whether  such 
sale,  ordered  upon  a  survey  and  condemnation  as  a  vessel  itnjU 
for  service,  is  valid,  is  a  point  not  perfectly  settled ;  but  it  has 
been  said  that  courts  of  admiralty,  feeling  the  expediency  of  the 
power  to  order  sales  in  such  cases,  would  go  far  to  support  the 
title  of  the  purchaser ;  and  in  this  country  the  power  has  been 
held  to  be  strictly  within  the  admiralty  jurisdiction.^  A  further 
exception  is  admitted  in  cases  of  condemnation  as  prize  of  war. 

3tol7,  12th  (Eng.)  eJ.  p.  17.  The  register  ia  not  necessary  to  the  proof  or  the  national 
chnmuter  of  an  Americiui  veaeel,  even  in  an  indictment  for  piracv.  United  States  v. 
Furlong,  fi  Wheat.  184,  IBS. 

1  Coolidge  V.  New  York  In*.  Co.,  1*  Johns.  808  ;  Abbott  on  Bhippimr,  p.  83,  a.  by 
Stoiy.    Cf.  12th  <Eng.)  ed.  66. 

*  Sutton  r.  Back,  2  Taimt.  302.     And  Me  anfe,  vol.  iL  E  878. 
■  Ibid. 

*  United  State*  tr.  Jenkine,  8  Kent,  Comm.  130,  n. 

•  United  St»tej  Stat  Dec  31,  17B2,  %%  1-6,  vol.  i.  pp.  287-290.  And  see  Abbott 
on  Shipping,  pp.  31-38,  notes  by  Story  ;  3  Kent,  Comm.  111-150. 

•  Ante.  loL  i.  ^  iOi;  Le  Cheminant «.  Peamon,  i  Taunt  387. 

'  Biiby  B,  Fmnklin  Ine.  Co.,  8  Pick.  88  ;  Colson  r.  Bonzey,  6  Qreenl.  474  ;  Hozey 
«.  Bncbsnan,  16  Peters,  21G. 

>  The  Tilton,  G  Mason,  466,  474  ;  3  Eent,  Comm.  131.     A  party  who  claims  prop- 
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In  all  such  cases,  the  title  passes  to  tlie  purchaser  or  captor  by 
virtue  of  the  judicial  order  or  sentence  and  the  proceedings 
thereon,  irrespective  of  any  bill  of  sale  or  other  documentary 
evidence  of  ownership. 

§  421.  Chaitei-porty.  The  contract  for  the  conveyance  of  goods 
by  sea  is  regularly  made  by  a  charter-party  or  ^reement  in  writ- 
ing, whereby  the  whole  or  part  of  a  ship  is  leased  to  another,  for 
that  purpose,  on  payment  of  freight.  If  the  charterer  hires  the 
entire  ship  for  the  voyage,  and  has  the  exclusive  possession,  com- 
mand, and  navigatioQ  of  the  vessel,  he  takes  the  character  and 
responsibilities  of  a  general  owner ;  but  if  the  general  owner 
retains  the  possession  of  a  part  of  the  ship,  with  the  command 
and  navigation,  and  contracts  to  carry  a  cargo  on  freight  for 
the  voyage,  the  charter-party  is  considered  a  mere  contract  of 
affreightment,  sounding  in  covenant,  and  the  freighter  does  not 
take  the  character  or  legal  responsibilities  of  ownership.  But 
the  contract,  in  either  case,  is  termed  a  charter-party.^  By  the 
codes  of  all  the  maritime  States  of  Europe,  except  Great  Britun 
and  Malta,  it  is  requisite  that  this  contract  should  be  in  writing;' 
and  the  same  rule  is  understood  to  prevail  in  Mexico,  and  in  the 
States  of  Central  and  South  America,  in  which  the  Ordonanza  de 
Bilbao  is  recognized  as  an  authority.^  But  in  the  English  law, 
and  that  of  the  United  States,  the  hiring  of  ships  without  writing 
is  undoubtedly  valid,  though  disapproved  as  a  loose  and  dangerous 
practice.* 

§  422.  BUI  of  lading.  The  proper  evidence  of  the  shipment  of 
the  particular  goods  to  be  conveyed,  pursuant  to  the  charter-par^ 
or  contract  of  aEFreightment,  is  the  bill  of  lading.  This  document, 
though  not  necessary  to  the  validity  of  the  contract  by  any  ex- 
press English  or  American  statute,  is  required  by  immemorial 

art;  in  a  venel,  denred  from  a  eentence  of  condemnation  By  a  foreign  tribonal,  ia 
boand  to  prove  that  the  trihunal  was  lawfully  cooalituted.  Ordinarily,  foreign  courta, 
whoae  origin  ia  unknown,  will  be  presumed  legitimate,  until  the  coutrajy  ia  proved  ; 
but  if  the  court  aujHiarv  to  have  bp«i  conatitatcd  \>j  a  different  authority  from  what  ii 
nau^  among  civilized  nations,  sa,  for  examine,  by  a  military  commander,  the  party 
claimini^  under  its  decree  must  ahow  that  the  court  was  conatituMd  by  competent 
authority.  Snell  n.  Fouaaatt,  1  Wash.  (.'.  C.  271  i  a.  o.  3  Binn.  S38,  a. ;  Cheriot  a. 
Fcussat,  3  Binn.  220. 

■  Marcardii-t  v.  The  Chesapeake  Ins.  Co.,  S  Crunch,  SB,  40  ;  The  Volunteer,  1 
Snmn.  CS1,  555,  568  ;  Drinkwater  v.  The  Spartan,  Ware,  IGC.  lu  caaes  of  doubt 
upon  the  face  of  the  clmrter-pnrtv,  the  Reneml  owner  is  deemed  owner  for  the  Toya^ 
CertHin  Logs  of  Mahogany,  2  Sumn.  S89,  e97. 

•  St.  Joseph,  Concordance  entre  lea  Codes,  fcc.,  pp.  69,  TO,  265,  287.  307.  333,  SflS, 
405. 

*  Id.  p.  70.  *  3  Kent,  Comm.  204. 
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maritime  nsage;  Bad  is  made  essential  by  the  codea  of  most 
of  the  maritime  States  of  coutiueDtal  Europe.^  By  the  commei^ 
cial  code  of  France,  it  is  requisite  that  the  bill  of  lading  should 
express  the  nature,  quantity,  and  species  or  qu&litiea  of  the  goods, 
the  name  of  the  shipper,  the  name  and  address  of  the  consignee, 
the  name  and  domicile  of  the  captain,  the  name  and  tonnage 
of  the  vessel,  the  place  of  departure  and  of  destination,  the  price  of 
the  freight ;  and  in  the  margin,  the  marks  and  numbera  of  the 
articles  or  packages  shipped ;  and  it  is  required  to  be  executed  in 
four  originaJg,  one  each  for  the  shipper,  the  consignee,  the  master, 
and  the  owner.  When  thus  drawn  up,  it  ia  legal  evidence  between 
all  the  parties  interested  in  the  shipment,  and  between  them  aud 
the  insurers."  (a)    A  regulation  precisely  similar  in  its  terms  is 

•  St  Joseph,  Concord,  pp,  70,  73,  74,  7B.  Saiih,  by  tbia  author,  appeara  to  be  the 
kw  of  France,  Spain,  Fortural,  Holland,  Pnuia,  Knasia,  Hambuig,  Sweden,  Wallachia, 
Sardinia,  and  the  Ionian  lales. 

1  Code  de  CommKixx,  ad.  2S1,  SSS,  283.  And  aeo  AbboU  oD  Shipping,  pp.  216,  217, 
U)d  Dotea  b;  Story,  12tU  (Eng.)  ed.  2G9,  seo. 

<a)  The  Peter  der  Qroaae,  L.B.lProb.  certified  hj  the  United  States  Consnl  at 

Diy.   414  ;   The   Sally   Mageo,    S   Wall.  Antwerp  to  be  a  coneet  copy  of  an  origi- 

<II.  S.)  131.     The  bill  of  lading  ia,  how-  nal  Ull  of  ladii^  which  waa  in  the  posaes- 

ever,  only  prima  fiieie  evideace  of  the  hct  aioa  of  the  libellantB,  aud  aaked  that  it  be 

that  the  articles  nanied  in  it  were  actually  accepted  aa  evidence  in  lieu  of  the  origi- 

■hipped  on  the  veiiael,  and  iiiay  be  lebutted  nal,  upon  the  Kroands  that  the  libellanta 

by  other  evidence.    Thus  on  a  libel  by  the  had  the  original  bill  of  lading,  but  deemed 

consignees  against  a  vessel  for  danisges  for  it  best   not   to  eiDOse  it   to   the  risk    of 

nan-performance  of  a  contnct  of  afireisbt-  long  sea  voyages,  before  they  could  judge 

ment,  in  not  carrying  certain  bales  of  to-  where  their  principal  claim  must   be  en- 

bocco  tu  their  deatinatiou,  it  apjieared  by  forced,  the  court  held  that  such  evidence 

the  teatimonj  uf  the  libeUanta,  thaL  if  the  was  not  admissible,  saying,  "  It  ia  much 

number  of  bales  which  appear«d  by  the  bill  better  that  private  mterests  and  individual 

of  lading  Co  have  been  aliipped,  had  acta-  caaes  should  suffer  than   that   the   rules 


lading,  the  whole  cargo  would  have  ex-  suci;e38ive    decisions,    ahomd   be    broken 

ceeded  in  bulk  the  capacity  of  the  ^essel'a  dowu   or  ignored     and  if  the   tibellanta 

hold,  aud  that  the  only  tobacco  delivered  have  the  originals,  the  production  of  them 

waa  a  smaller  number  of  bales,  and  that  the  can  be  but  a  question  of  time.      Tbt  gen- 

eaptain  of  the  vessel  had  been  approached  eral  rule  which  requires  the  best  evidenc^ 

W  the  shipper  with  a  proposition  to  sout-  namely,   the  introduction  of  the  original 

tie  the  yesseL    Upon  the  whole  testimony,  documents  smbodying  contracts,  haa.  it  is 

the  court  held  that  Che  effect  of  the  bill  of  true,  certain  eiueptions ;  but  in  ever;  caaa 

lading  as  prima  /acit  evidence  was  over-  such  exception  ia  based  upon  the  inability 

come,  and  in  the  absence  of  any  nositiye  of  the  party  to  procure  the  original,  anil 

syidenceaato  the  number  of  bales  snipped,  this  haa  been  so  repeatedly  afGrmed  and 

the  case  was  only  supported  to  the  num-  so  conclusively  eeublished  that  it  can  but 

bar  of  hales  delivered.    The  Alice,  12  Fed.  be  recognized  as  binding.     The  certi<\cat4 

Sep.  49S.      As  to  the  introduction  of  sec-  attached  to  the  cop;  states,  and  the  libel- 

ondary  evidence  of  the  contents  of  the  bill  lants  acknowledge,  that  the  original  is  in 

of  lading,  the  rules  of  the  common  law  are  their  possession,  and  this  takes  the  case 

in  force  in  the  admiralty  courts,  with  cer-  from  the  mle  of  exceptions.     I  have  been 

tain  exceptions.    Thus  where  the  libellanCa,  Tpferred  to  no  cose,  nor  have  I  been  able  to 

on  a  Buit  for  poasessiDii  of  cargo,  presented  find  one,  where  the  inoonyenience  of  par- 

by  their  proctor  at  the  hearing  a  paper  ties  or  prospect  of  an  original  being  n- 
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contained  in  the  codes  of  Portagal,  Prassia,  and  Htdlaud.^  In 
the  other  contiuental  States  the  substaoce  only  is  tlie  same. 
And  by  the  general  maritime  law,  this  document  is  ihe  proper 
evidence  of  title  to  the  goods  shipped  ;  if  it  be  made  to  order,  or 
assigns,  it  is  transferable  in  the  market  as  other  commercial 
paper,  and  the  indorsement  and  delivery  of  it  transfers  the  pro[»- 
erty  in  the  goods  from  the  time  of  delivery.' 

§  423.  Bhippiiig  krtioiM.  Another  essential  docmncnt  ia  the  a^]p- 
ping  articles,  or  contract  for  the  service  and  wages  of  the  seamen. 
The  statute  of  the  United  States,  for  the  government  and  regul»> 
tion  of  seamen  in  the  merchant  service,  requires  every  master 
of  a  vessel  hound  from  the  United  States  to  a  foreign  port,  and 
every  master  of  a  vessel  of  more  than  fifty  tons'  burden,  bonnd 
from  a  port  in  one  State  to  a  port  in  any  other  than  an  adjoining 
State,  before  proceeding  on  the  voyage,  to  make  a  written  agree- 
ment with  every  seaman  on  board  his  vessel,  except  apprentices 
and  servants  of  himself  or  the  owners,  declaring  the  voyage  or 
voyages,  term  or  terms  of  time,  for  which  such  seamen  shall  be 
shipped.  And,  at  the  foot  of  snch  contract,  there  must  be  a 
memorandum  of  the  day  and  hour  on  which  each  seaman  renders 
himself  on  board,  to  begin  the  voyage  agreed  on.'  (a)    Though 

'  St.  Joseph,  Concord,  pp,  72,  T5. 
*  3  Evut,  Comiii.  207;  Ablutt  on  SI 
»  U.  S.  Stilt.  17B0,  c  29,  SS  1.  2,  T 

qaii^  in  another  nit  baft  been  considered  that  in  this  conrt,  ■  nilor,  unable  bnm 
sufficient  reason  lor  tbe  acceptincs  of  a  toj  cause  to  read  the  contrKt  vbich  he 
cop;  in  evidence."  The  casF  aJso  eontaing  baa  aobacribed,  might  uot  be  permitted  to 
•nothrt  point,  tbat  a  consular  certifiraU  diow  that  it  diOered  froni  his  oral  enfnge- 
cannot  be  accepted  as  evidence,  exce]it  ment  upon  clear  proof  that  the  vritlen 
Then  it  boa  been  made  such  by  atatute.  contract  had  not  been  read  or  explained 
Tbe  Alice,  12  Fed.  Rep.  923.  But  tb«  to  him,  even  without  the  element  of  pod- 
certificate  of  a  conml,  duly  authenticated,  tive  fnud,  which  probablf  indnred  tha 
of  the  duKhatge  of  a  sailor  npoa  bin  own  admission  of  such  evidence  in  Wope  •. 
application,  and  with  the  master's  con-  Hemmenwa;,  I  Sprague,  SOO."  AilbaDob 
sent,  is  conclusive  evidence  of  such  di>-  this  case  went  on  on  another  point,  the 
chai^.  The  Paul  Revere,  10  Fed.  Rep,  intimation  that  parol  evidence  might  be 
158.  Oq  tbe  effect  of  judgments  as  evi-  admitted  to  vary  the  written  contract  of 
dcnce,  see  The  Tubsl  Cain,  9  Fed.  Rep.  seamen,  if  the  contract  wea  not  read  to 
S31,  and  the  valuable  nota  of  M  U.  Bige-  tbnn  and  which  differs  from  the  oral 
low  Esq.  ia  thai  placa.  The  common-  agn«ment,  although  there  is  no  proof  of 
law  rule  that  parol  evidence  ia  inadniism-  legal  frwid,  is  in  accordance  with  tbe 
hie  to  very  a  written  contract  applies  gen-  practice  of  the  admiralty  conrt,  as  a  coort 
erall;  to  courts  of  admiralty.  Thus  a  of  equity:  and  was  followed  by  the  same 
bill  of  ladlcg,  su  far  BH  it  is  a  contract,  judge  by  a  dedaion  to  that  effect  The 
cannot  he  varipd  b;  raral  evidence  Tbe  Tarquin,  2  Low  86S.  Bo  it  has  been  held 
Dplawaro.  11  Wall.  679  ;  Slocum  v.  Swift,  that  oral  evidence  may  be  given  of  a  elants 


3  Low.  212.     Cf.  The  Golden  Rale,  9  Fed.  in  a  couttact,  agreed  upon  but  accident- 
Rep.  S34.     Lowell,  I.,  in  Tbe  Quintrro,  ally  left  ont  in   tbe  written   agreement. 
1  Low.  38,  rajs  on  this  point :    "What-  The  Antelope,  1  Low.  130. 
ever  nisy  be  tbe  strict  rule  of  tbe  common         (i)  Section  13  of  the  Shipping  Act  of 
law,  I  am  by  no  means  prepared  to  say  1S72,  17  StaL  262,  requiring  agreenienta 
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these  shipping  articles  are  signed  by  all  the  seaman,  no  one  ia 
understood  to  contract  jointly  with  or  to  incur  responsibility  for 
any  of  the  others ;  but  the  document  constitutea  a  several  con- 
tract with  each  seaman,  to  all  intents  and  purposes.^  It  is  part 
of  the  necessary  documents  of  the  ship  for  the  voyage,  and  is 
prima  facM  evidence  in  respect  to  all  persons  named  therein.  It 
is  presumed  to  import  verity  until  impeached  by  proof  of  fraud, 
mistake,  or  interpolation ;  and  is  in  no  just  sense  the  private 
paper  of  the  master,  but  is  properly  the  document  of  the  owner, 
as  well  as  of  the  other  parties,  to  which  he  must  be  presumed  to 
have  access,  and  of  the  contents  of  which  he  cannot  ordinarily 
bs  supposed  to  be  ignorant.'  If  it  contains  any  ^reement  with 
the  seaman  contrary  to  the  general  maritime  law,  or  to  the  policy 
of  a  statute ;  as,  for  example,  that  the  seaman  shall  pay  for  med- 
ical advice  and  medicines,  without  any  condition  that  the  ship 
shall  be  provided  with  a  suitable  medicine-chest;  or  that  the 
wages  shall  cease  in  case  of  capture,  or  during  the  restraint  of 
the  ship,  —  the  stipulation  will  not  be  allowed  to  stand,  unless  an 
additional  compensation  be  given  to  the  seaman,  entirely  adequate 
to  the  new  burdens,  restrictions,  or  risks  imposed  upon  him 
thereby,  or  the  nature  and  operation  of  the  clause  be  fully  and 
fairly  explained  to  him.*  This  document  must  explicitly  declare 
the  ports  at  which  the  voyage  is  to  commence  and  terminate.* 
Parol  evidence  cannot  be  admitted  to  vary  the  contract,  as  to  the 
amount  of  wages ; "  but  if  the  amount  is  omitted  by  mistake  or 
accident,  and  without  fraud,  either  party  may  be  permitted  to 
show,  by  parol  testimony,  what  was  the  amount  of  wages  actually 
agreed  upon  between  them.*  And  tiie  seaman  also  may  show, 
by  parol  evidence,  that  the  voyage  was  falsely  described  to  him  at 
the  time  of  signing  the  articles ; "  (a)  or,  that  they  had  been 

'  Oliver  ».  Aleiander,  6  Prt.  14E.  '  Willard  v.  Dorr,  S  Mason,  IBl. 

■  I]nrd«Q  V.  Gordon,  2  MasuD,  SlI ;  Brown  s.  L11II,  3  Siimn.  Hi,  450  ;  Tbe  Jaliaiu, 
2  Dail«.  504;  S  Kent,  Comm.  181.  And  see  Ur.  Curtis's  valunble  Treatise  on  tile 
Bigbu  nnd  Duties  of  Merchant  Seamen,  pp.  ei-SS ;  Flandera  on  Shipping,  p.  71. 

*  Mngee  v.  Moss,  Gilp,  219. 

'  Vearock  f.  McCall,  Gilp.  828. 

«  Wickhani  v.  Bli^t,  Gilp.  i52 ;  The  Hairey,  2  Hngg.  Adm.  78. 

*  Murray  v.  Kellogg,  9  Jobns.  227. 

of  seameD  in  the  presence  at  a  shipping  But  see  caatra,  that  it  refers  to  all  ogren- 

COmiuiBsioner,    refers    only   to   the    aRree.  iiients.  United  States  v    St.  Ship  City  of 

ments  mentioned  in  sect.  12  of  the  same  Mexico,  C.  Ct.   U.  S.,   East  Dist.  N,  Y., 

act.     The  Qthoc  Lathrop,  C.  Ct   U.  S.,  Woodruff,  J.,  1  C™.  L.  J.  191. 
Dist.  Mass.,  Lowell,  J.,  1  Cen.  L.  J.  ISS.  (a)  Page  u  ShelSeld,  2  Curtis,  C  C. 
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fraudulently  altered  by  the  master,  since  he  had  signed  them.' 
But  parol  evidence  is  not  admissible  on  the  part  of  the  seaman, 
to  prove  an  agreement  for  any  additional  benefit  or  privilege,  b» 
part  of  his  wa^s,  beyond  the  amount  specified  in  the  shipping 
articles.'  (a). 

§  424.  Bam«  aabjoot  Though  the  statute  above  cited  contains 
no  express  declaration  respecting  the  effect  of  the  sliipping  arti- 
cles as  evidence  of  the  contract,  similar  to  the  English  statute  on 
that  subject,'  yet  they  have  been  held  to  be  tAe  only  primary  Uffol 
evidence  of  the  contract,  ou  the  general  principle  of  the  law  of 
evidence;*  although  the  charges  made  on  them,  of  advances  to 
the  seamen  in  the  course  of  the  voyage,  are  not  sufficient  evidenco 
of  such  payments,  until  verified  by  the  suppletory  oath  of  the 
master.'  But  by  a  subsequent  statute,  respecting  the  discharge 
of  seamen  in  foreign  ports,^  it  is,  among  other  things,  required 
that  the  ship  be  furnished  with  a  duplicate  list  of  the  crew  and  a 
certified  copy,  from  the  collector  of  the  customs  in  the  place  of 
clearance,  of  the  shipping  articles,  and  that  "  these  documents, 
which  thall  be  deemed  to  contain  all  the  condUiont  of  contract  with 
the  crew,  at  to  their  service,  pay,  voyage,  and  all  other  things" 

1  The  Elira,  1  HaRg.  Adra,  182. 

■  The  lubello,  2  C.  Rob.  241 ;  V«aco<^k  v.  McCrU,  Gilp.  S29.  The  contrair  seenu, 
at  Gret  view,  to  have  been  held  by  Judge  Petera,  in  Parker  r.  The  Calliope,  2  Pet. 
Adm.  S72  \  but  it  is  to  be  obeerred  that  in  Chat  case,  which  was  a  libel  by  the  cook  Tor 
nages,  the  owner  claimed  an  allowance  for  the  value  of  the  ehip's  elaah,  which  tbe  cook 
had  «old  and  appropriated  to  bia  own  nae  ;  and  the  parol  evidence  admitted  bj'  tha 
judge  went  to  abow  that  tbe  Blush  was  given  to  the  cook,  aa  an  admitted  perqninte  of 
his  place  ;  the  evidence  being  admitted  to  repel  the  demand  of  the  owner,  as  being  qd- 
juat,  and  not  to  support  an  original  claim  a^ainat  him. 

'  By  Stat.  2  Geo.  1 1,  c.  86,  it  waa  provided  that  the  agreement,  "  after  the  signing 
thereof,  xhall  be  coneliuiTe  and  binding  to  all  parties."  The  Isabella,  2  C.  Rob.  211. 
Theae  words  are  regarded  as  apidicable  only  to  the  amount  of  wages,  and  the  voyage  to 
be  performed,  and  not  to  articles  in  which  tbe  rate  of  wagee  is  not  specified,  nor  to 
other  stipulations  of  a  special  nature  ;  thn  court  of  admiralty  deeming  itself  at  liberty, 
on  collateral  points,  to  connider  how  far  they  are  just  and  reasonable.  The  Prince 
Frederirk,  2  Hagg.  Adm.  3S4  ;  The  Harvey,  Id.  79  ;  Tbe  Uinerva,  1  Han.  Adm.  54. 
The  English  statutes  relative  to  seamen  in  the  merchant  service  have  been  revised, 
improved,  and  consolidated  W  Sttt.  5  4.  6  W.  IT.  c.  19. 

*  Bartlett  V.  Wyman,  14  Johns.  260;  Jobnaon  V.  DaltOD,  1  Cowen,  543,  649. 

•  The  David  Pratt,  Ware,  498. 

»  U.  8.  Stat.  1840,  c  18,  §  1,  vol  v.  p.  896, 

S7T ;  Snow  d,  Wope,  Id.  SOI.     Where  the  known  to  him  at  the  time  of  shipment. 

shipping  articies  were  in  the  usual  printed  Hayshew  v.  Terry,  Spragne,  684. 
form  for  whaling  voyages,  with  an  addi-  (n)  In  a  suit  Cor  wages,  if  the  shipping 

tional  clause  in  writing  containing  novel  articles  are  not  prodoced  at  the  trial  upon 

provisions  ss  to  the  mode  of  computing  due  reijuiremeut  hy  tlie  seaman,  his  state- 

the  ebarea  of  tbe  BeanifD,  it  was  held  that  ment  of  their  contents  will  be  prima  fnci* 

the  seaman   wa-i  not  bound  by  such  new  eridence   thrrwf.       Stat.   July   20,    1790, 

provisions,  they  not  baring  been  nad(  B  ^  i  Ibe  Osceola,  Olcott,  450, 
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ehall  be  produced  hj  the  maater,  and  laid  before  an^  consol  or 
commercial  agent  of  the  United  States,  whenever  there  may  be 
occasion  for  the  exercise  of  his  duties  nnder  that  statute.  Such 
being  the  effect  given  by  the  statute  to  these  certified  copies  in  the 
cases  therein  provided  for,  it  is  not  unreasonable  to  infer  that  the 
originals  were  understood  and  intended  to  have  the  same  effect 
in  all  cases.  And  this  inference  is  supported  by  another  provision, 
in  the  previous  statute,'  that  in  any  suit  for  wages,  it  shall  be  in- 
cumbent on  the  master  or  commander,  to  produce  the  contract  and 
log-book,  if  required,  to  ascertain  any  matters  in  dispute  ;  other- 
wise, the  complainant  shall  be  permitted  to  state  the  contents 
thereof,  and  the  proof  to  the  contrary  shall  he  on  the  master  or 
commander. 

§  425.  Sun*  anbj«ot  Flaliarias.  In  the  fisheries,  also,  the  con- 
tract of  the  aeamen  with  the  master  and  owner  is,  by  statute,  re- 
quired to  be  in  writing,  in  all  caaes  where  the  vessel  is  of  the 
burden  of  twenty  tons  and  upwards.  The  writing,  in  addition  to 
such  terms  of  shipment  as  may  be  agreed  on,  must  express 
whether  the  agreement  is  to  continue  for  one  voyage  or  for  the 
fishing  season,  and  that  the  fish  or  their  proceeds,  which  may 
appertain  to  the  fishermen,  shall  be  divided  among  them  in  pro- 
portion to  the  fish  they  respectively  may  have  caught.  It  must 
also  be  indorsed  or  countersigned  by  the  owner  of  the  vessel  or  his 
agent."  This  statute  was  not  intended  to  abridge  the  remedy  of 
the  seamen,  by  the  common  marine  law,  against  all  who  were 
owners  of  the  vessel  for  the  voyage ;  and  therefore  it  has  been 
held,  that  where  the  articlea  are  not  indorsed  or  countersigned  by 
all  the  owners,  the  seaman,  in  a  suit  for  his  share  of  the  proceeds 
of  the  fish,  may  show,  by  the  license,  and  by  parol  evidence,  who 
were  the  real  owners  of  the  vessel,  and,  as  such,  responsible  for 
the  proceeds.^  In  the  whale  fishery,  which  is  held  not  to  be  a 
"  foreign  voy^e,"  withiu  the  meaning  of  the  statutes  using  tliat 
expresaion,  no  statute  has  yet  expressly  required  that  the  con- 
tract should  be  in  writing ;  but  the  nature  and  usage  of  that  trade 
have  led  to  tlie  universal  adoption  of  a  written  agreement.* 

§  426.  Same  subjeot.  Beoondur  evldenoe.  If  the  shipping 
articles  are  lost,  the  rSle  d"  equipage  is  competent  evidence  of  the 

1  U.  8.  Stat.  1780,  c,  29,  {  8,  vol.  L  p.  184. 

•  0.  S.  Stat.  IBIS,  c  2,  5  1,  vol.  iii.  p.  2. 

•  Wut  c.  Gibbs,  i  Pick.  298. 

•  Cnitii  OD  Merchuit  Seamen,  p.  00. 
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shipment  of  the  seamen,  and  of  the  contract  made  in  relation  to 
wages,^  For  though  the  articles  are  .held  to  be  the  only  legal  e\i- 
dence  of  the  contract,  in  cases  where  by  law  they  are  required 
and  have  been  executed ;  yet  this  does  not  exclude  any  competent 
secondary  evidence,  where  the  original  is  not  to  be  had.  If,  after 
the  voyage  is  partly  performed,  the  seamen,  at  an  intermediate 
port,  compel  the  master  to  enter  into  new  articles  at  a  hi^er  rate 
of  wages,  under  threats  of  desertion  in  case  of  his  refusal,  the 
new  articles  are  void,  as  being  ctmtrary  to  the  policy  of  the  stat- 
ute, and  tending  to  sanction  a  violation  of  duty  and  of  contract ; 
and  the  origiual  articles  remain  in  force.'  Nor  is  the  ori^ual  con- 
tract with  the  seamen  impaired  or  affected  by  the  death,  removal, 
or  resignation  of  the  master,  after  its  execution.* 

§  427.  8ani«  siibjeot.  iDteTpratatioii.  It  may  be  added  that  in 
the  interpretation  of  thia  contract,  a«  well  as  of  all  other  agi-ee- 
ments  made  between  seamen  and  ship-owners  or  masters,  cot^rts 
jf  admiralty  will  take  into  consideration  the  disparity  of  intelli- 
gence and  of  position  between  the  contracting  parties,  aud  will 
be  vigilant  to  afford  protection  to  the  seaman ;  giving  him  the 
benefit  of  any  doubt  arising  upon  tlie  contract.*  They  are  said  to 
.  be  the  "  aards  of  the  admiralty,"  "  inopes  concilii,"  "placed  pai^ 
ticularly  under  its  protection,"  in  whose  favor  tlie  law  "  greatly 
leans ; "  and  who  are  "  to  be  treated  in  the  same  manner  as  courts 
of  equity  are  accustomed  to  treat  young  heira,  dealing  with  their 
expectancies,  wards  with  their  guardians,  and  ceituia  que  trtat 
with  their  trustees."  '    Hence  an  acquittance  or  a  general  release 

<  The  Eetland  v.  Lebering,  2  Waah.  C.  C.  201. 

*  Bartlette.  Wjnun,  U  Johns.  260. 

■  U.  States  v.CnsBedv, 2 Sunin.SS2;  [J.  Statetn.  Hamilton,  1  Usson,  413  ;  U.States 
«.  Haines,  S  Hasan,  272. 

•  Th«  Uinerra,  1  Hagg.  Adm.  3E6 ;  The  Hoghtou,  S  Hagg.  Adm.  112 ;  Tba  A<1«, 
Daveix,  407. 

'  Ibid.  The  Madonna  d'Hra,  ]  Dodfc  88  ;  The  Elizabeth,  2  Doda.  407  ;  Harden 
V.  Gordon.  2  Mason,  SGS  ;  8  Kent,  Conim.  17S  ;  Ware,  369 ;  Brown  g.  Lull,  2  Sumn. 
443.  In  this  last  case,  Srory,  J.,  obaerv»d,  that  "courts  of  odmiraltj  are  in  the  habit 
of  vatuhing  with  BcmpulouH  jealanay  erery  deTiAtion  from  these  principles  in  the  ar- 
ticles, aa  injurious  to  the  rights  of  seamen,  uid  foauded  in  an  unconscionable  inequal- 
ity of  benetits  betireen  the  parties.  Seamen  are  a  class  of  peraons  renuu'kable  for  their 
raahness,  tbougbtlessnes't,  and  iiii providence.  Ttaej  are  geDorsJlT  nrceesitous,  igiionat 
of  the  nature  and  extent  of  tbeir  own  rigUts  and  privileges,  and  for  the  most  part  in- 
capable of  duly  appreciating  their  value.  They  combina,  in  a  gingular  manner,  the  ai>- 
parent  anomalies  of  gallantry,  extravagance,  profusion  in  expendiCare,  indifTerencF  to 
the  future,  credulity,  whict  ia  eanilj  won,  and  confidence,  Hbich  is  readily  surpiiaed. 
Hence  it  is  that  baisaias  between  theu  and  shipowners,  the  latter  being  persons  of 
gt«at  intelligence  and  shrewdneas  ill  budness,  are  deemed  open  to  much  obnerrstion 
and  scrutiny,  for  they  involve  great  inequality  of  knowledge,  of  forecast,  of  h  ~  ~  ' 
of  condition.    Courts  of  admiralty  on  tuia  accoont  a ' ■"  '~ ■ 
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under  seal,  esecated  by  a  seainaii  on  the  payment  of  his  vages, 
does  not,  in  admiralty,  operate  as  an  estoppel,  but  ie  treated  only 
as  a  common  receipt,  and  as  prima  facie  evidence  of  what  it  ex- 
presses, open  to  any  explanatory  or  opposing  proof  which  would 
be  received  in  a  court  of  equity.^ 

§  428.  Log-book.  Another  document,  universally  found  on 
board  merchant  Tessels,  and  recognized  in  courts  of  admiralty,  is 
the  logbook,  or  journal  of  the  voyage,  and  of  transactions  on  ship- 
board  from  day  to  day.  It  is  Icept  by  the  master  or  mate,  but 
usually  by  tlie  latter ;  and  ia  of  the  highest  importance  in  ques- 
tions of  prize,  of  average,  and  of  seamen's  wages,  as  well  as  in 
other  particulars.^  Tt  is  evidence  in  respect  to  facts  relating  to 
the  business  of  lading,  unlading,  and  navigating  the  ship,  the 
course,  progress,  and  incidents  of  the  voyage,  the  transactions  on 
shipboard  touching  those  sabjects,  and  the  employment  and  con- 
duct of  the  crew,  but  matters  totally  foreign  from  these  in  their 
character  ought  not  to  be  entered  in  the  log-book ;  and,  though 
entered  there,  must  be  proved  by  otber  evidence.  In  respect  to 
the  general  estimation  in  which  it  is  held  in  courts  of  admiralty, 
it  was  observed  by  Lord  Stowell,  that  tbe  evidence  of  the  log-book 
is  to  be  received  with  jealousy,  where  it  makes  for  the  parties,  as 
it  may  have  been  manufactured  for  the  purpose ;  but  it  is  evidence 
of  the  most  authentic  kind  against  the  parties,  because  they  can- 
not be  supposed  to  have  given  a  false  representation  with  a  view 
to  prejudice  themselves.  The  witnesses,  when  they  speak  to  a 
fact,  may  perhaps  be  aware,  that  it  has  become  a  case  of  conse- 
quence, and  may  qualify  their  account  of  past  events  so  as  to  give 
a  colored  effect  to  it.  But  the  journal  is  written  beforeliand, 
and  by  persons,  perhaps,  unacquainted  with  any  intention  of 
fraud ;  and  may  therefore  securely  be  relied  on  wherever  it  speaks 
to  the  prejudice  of  its  authors.^  The  log-book,  therefore,  is 
prima  facie  evidence  of  the  truth  of  all  matters  properly  entered 

u  pecolkrl;  entitled  to  their  protectioa  ;  so  th&t  they  have  bxen,  b;  a  aoinewliat  bald 
fignre,  ort«n  said  to  be  broritw  of  courts  of  ndminlcy .  In  r  jiist  senss  they  are  to,  so 
br  B8  the  matnteoance  of  their  tighta  uid  tbe  protection  of  their  intei'ests  against  the 
effects  of  the  superior  skill  sod  shrewdness  of  Toastera  and  owners  of  ships  are  con- 
cnned."     2  Sumn.  44B. 

>  The  David  Pratt,  Ware,  4S6,  500,  601  ;  Harden  v.  Gordon,  2  Mason,  5S1,  S62 ; 
Thamas  v.  Lone,  2  Sumn.  11  ;  Jaoksou  v.  White,  I  Prt.  iifii.  179. 

*  Jocobaen's  Sea  Laws,  pp.  77,  SI. 

*  The  Eleanor,  1  Edw.  i,dm.  IBS.  And  see  L'Etoile,  3  Dods.  113.  It  has  been 
said,  that  Che  log-book  of  the  party  adng  can  nevti'  be  made  evidence  iit  hi*  favor, 
onder  any  shape.-    The  Sodedada  Felii,  1  W.  Bob.  311. 
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therein,  in  every  particolar  so  entered ;  and  to  be  falsified,  it  mnst 
be  disproved  by  satisfactory  evidence.^  (a)     When  offered  in  evi- 

>  Douglan  o.  Eyre,  Gilp,  U7. 

(a)  In  The  Sandringham,  10  Fed.  Hep.  her  at  th«  time  t^  the  ooUidoa,  with  the 

G5S,  it  is  said  that  in  a  libel  for  Balvue  exceptiou   or  ons  man,   tlie  engineer  in 

the  log'book  ia  not  evidence  against  the  charge  of  the  Gngiaea,  who  waa  not  on 

talTors,  in  favor  of  the  vessel.     In   the  deck  at  the  time  of  the  collision.   In  these 

ll»xy  C.  Cooery,  S  Fed.   Rep.  222,  it  is  circumstances  the  log  of  the  vessel  which 

said  that  to  make  the  log  in  anj  vslne  has  perished  is  tendered  by  the  defendant'* 

iu  casea  of  disrating  sttanien,  the  entries  coansel  aa  being  evidence  in  the  action,  on 

should  be  made  at  flie  time  of  the  tmna-  the  authority  of  several  cases,  the  earliest 

■ctioDs  referred  to.     The  qnestian  of  the  of  nhidi  was,  I  think,  the  ccse  of  Price  r. 

BdmiBsibility  of  the  log-book  in  favor  of  Earl  of  Tomngtou,  1   Salk.  2SG  ;   1  Sm. 

the  vessel  in  cases  of  collision  is  fully  dis-  Lead.  Coa.  828   (7th  ed.),  and  it  is  con- 

cnsaed  in  the  Henty  Coion,  L.  R.  3  Prob.  timded   that  inaamach  as  the  entries  in 

Div.    158.      The  facts  in  that  case   were  this  log  were  made  by  the  (iret  male  of  the 

these  :  The  action  was  instituted  on  liehalf  Henry  Coxon,  who  was  on  board  her  when 

of  the  owners  of   the  steaniship  Gangs  she  atarted  on  her  voyage,  on  which  she 

■gainst  the  owners  of  the  Henry  Coxon,  must   have  been   lost,  and  were  entriea 

for  recover;  of  dnmagea  arising  ont  of  a  made  by  him  in  the  conise  of  his  dntj, 

collision  between  the  two  vessels  ou  Sat-  and  contemporsneoDHly   with  the  occni- 

urday,  Jan.    12,    1873.     After   the   wit-  reuce  of  the  facts  to  which  they  relate,  the 

nessea  uallsd  for  the  jilaintitfa  had  been  ex-  court  ought  to  admit  them  an  evidence  In 

aintDBd,  one  of  the  owners  of  the  Henir  this  case.     Now  I  think,  upon  the  whole, 

Coxaa  was  examined  u  a  witness  in  behalf  though  the  queation  is  not  without  diffi- 

of  the  defeadants,  and  gave  evidence  to  culty,  that  me  principle  to  he  gathered 

the  clfRCt  that  subseqnently  to  the  collision  from  the  authoritua  is  adverse  to  the  ad- 

the  Henry  Coxon,  bavins  on  board  the  mission  of  the  log,    1  am  not  aatiaSed  that 

master  and  all  the  crew  who  had  been  on  the  log  can  be  considered  in  the  light  of  a 

board  at  the  time  of  the  collision,  with  contemporaneous  iustrument.    The  colli- 

the  exception  of  the  second  enmneer,  had  sion  took  place  on  the  Satut^y,  and  the 

been  dispatehed  on  a  voyaae  to  Higa  ;  tiiat  entry  which  the  defendants'  counsel  have 

she  was  known  to  have  left  Riga,  home-  refen^  to  appears  not  to  hsve  been  made 

ward  bound,   on  Juae  12,   1373,  and  to  untiL  the  following  Monday  morning.     I 

have  pasHod  Copenhagen  on  the  Ifith  of  the  think  it  waa  to  the  interest  of  the  person 

same  month,  hut  that  nothing  since  had  who  made  the  entry  relating  to  the  colli- 

been  heard  of  her,  except  that  one  of  her  sion,  (o  represent  that  the  collision  took 

boats  bad   been  pickeil  up.     The  Second  plsce  in  consequence  of  the  bad  navigation 

engineer  of  the  Henry  Coxon  was  aleo  ex-  of  the  Gange,  and  not  of  hia  own  veMcl. 

aniined  as  a  witness  on  behalf  of  the  de-  Thrre  is  another  matter  to  consider,     it 

fendanta.       He  stated  that    he  had  been  seemi  to  me  that  the  authoritiea  point  to 

below  at  the  time  of  the  collision  ;  that  this  :    That  entries  iu  a  documrat  made 

the  log  of  the  Heniy  Coxon  wns  in   the  by  a  deceased  peison  can  only  be  sdmitted 

handwriting  of  the  first  mate,   who  had  as  evidence  on  the  grounds  on  which  it  is 

been  on  deck  at  the  time  of  the  colliHiou,  soiight  tu  mske  this  log  admisailile,  when 

and   that  the  entry  in  it  relatiuK  to  the  it  is  clearly  shown  that  the  entries  relate 

collision  had  been  made  on  the  Monday  to  an  act  or  acts  done  by  the  deceased  per- 

moming  aflier  the  collision,  and  had  been  son  and  not  by  third  pertiea.     Now  we  all 

signed  by  the  witness  after  it  had  been  know,  as  matter  of  common  knowledge 

signed  by  the  flrst  mate.     The  entrr  was  In  these  proceedings,  that  it  is  the  datj  <rf 

tendered  in  evidence  by  the  defenilnnts.  the  mate  to  enter  not  only  the  mansD' 

Sir   Kobert   Phillimore,    in   his  decision,  vrei   that   were   executed    on    board    his 

said  ;  "  The  Henry  Colon  made  a  voyage  own  sbip,  and  all  the  mattera  relatii^  to 

Bobseqnent  to  that  on  which  the  collision  her  navigation,  but  slw  to  state  what  wbb 

in  qUFHtion  in  this  action  occurred,  and  the  cause  of  the  collision,  and  whether  it 

since  then  she  has  never  been  heard  of.   It  was  in  consequence  of  the  manceuvrea  and 

must,  therefore,  be  concluded  thst  she  has  navigation   of   the  other  ihlfs  and   that 

perishnl  with  all   hands.     Her  crew,  on  which  la  set  down  in  the  log  m  respect  to 

the  voyage  on  which  she  waa  loat,  con-  one  of  these  asts  of  bets  is  ordinarily  *o 

listed  of  the  lame  crew  who  wen  on  boatd  mixed  ap  with  that  relating  to  the  etiur 
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dencc,  it  must,  of  coar&e,  be  occoonp&nied  b;^  proof  of  its  genutne- 
J1QS8  aud  identity.^  Aiteratioas  and  erasures,  appareut  oa  its  face, 
do  not  uecessarilj  preclude  its  adnuBBibility  ia  evideooe  for  any 
purpose,  but  go  in  a  greater  or  less  degree  to  impair  its  value  and 
weight  as  an  inatrument  oi  evidence ;  and  in  some  cases  may 
cause  it  to  be  rejected.^ 

§  429.  Bum  ■nbj«ot.  DoMitifm.  For  certain  purposes,  proof 
by  file  log-book  is  made  indispensably  necessary,  by  the  statute 
for  tdie  government  and  regulation  of  seamen  in  the  merchant 
Bervica.  By  this  statute,'  it  is  enacted,  that  if  any-  seaman  shall 
absent  himself  from  the  vessel  without  leave,  and  the  fact  shall 
be  emtered  in  the  log-book  on  tlie  same  day,  and  he  shall  return 
to  his  duty  within  forty-eight  hours,  be  shall  forfeit  only  three 
days'  pay  for  each  day  of  absence ;  but  if  he  shall  not  return 
within  the  forty-eight  hours,  he  shall  forfeit  all  the  wages  due  to 
him,  and  all  his  effects  on  board  ^e  vessel  or  stored  on  shore  at 
the  time,  and  be  further  liable  to  respond  in  damages  to  the  owner. 
The  effect  of  this  has  been  to  engraft  a  new  nde  upon  the  general 
maritime  law.  By  that  law,  desertion  of  the  ship,  during  the 
voyage,  aninw  non  reoertendi,  and  without  sufficient  cause,  con- 
nected with  a  continued  abandonment,  works  a  forfeiture  of  wages. 
Mere  absence  without  leave,  bnt  with  an  intention  of  returning, 
or  without  such  intent,  if  followed  by  seasonable  repentance  and 


*  Hftdder  v.  Seed,  Diml.  Adm.  Ft.  25L 

•  V.  S.  9t.t,  1790,  0.  29.  3  fi.  vol.  i.  p.  133.  The  enactment  U  in  these  words  -. 
"  Th»t  if  Miy  seaman  or  m«riiiBr,  who  shall  have  mibscribed  such  contract  as  ia  herein- 
before described,  shall  absent  himself  fmm  on  boani  the  ship  or  Tessel  in  which  he 
shall  so  have  ahipped,  without  leaTB  of  the  master  or  officer  commanding  on  board  ; 
and  the  mate  or  other  officer  having  charge  of  the  log-book,  Khali  make  an  entry 
therein  of  the  name  of  auch  seaman  or  mariner,  on  the  day  on  which  heVill  so  absent 
himself,  and  if  such  seaman  or  inariner  shall  THtnm  to  his  duty  within  forty-eight 
hours,  snch  seaman  or  mariner  shall  forfeit  three  days'  pay  for  every  day  which  he  shall 
■o  absent  himself,  to  he  deducted  out  of  hia  wRges  ;  bnt  if  any  iieaman  or  manTier  shall 
abaent  himself  for  more  than  forty-eight  hours  at  one  time,  he  dhail  forfeit  all  the 
wages  due  to  him,  and  all  his  gooda  nnd  chatU-ls  which  were  on  board  the  said  ship  or 
vassel,  or  in  any  store  whore  they  may  have  been  lodged  at  the  time  of  hia  def-ertjon, 
to  the  use  of  the  owners  of  the  ship  or  Tesael,  and  moreover  ahall  be  liable  to  pav  to 
liim  or  them  all  damages  which  he  or  they  may  Buatain  by  being  obliited  to  hire  other 
■eamen  or  marinera  in  hia  or  their  place  ;  anil  such  dsinsgea  shall  be  reoverml  irith 
coata,  in  any  court,  or  before  anv  Justics  or  jiistires,  having  jurisdiction  of  the  recovery 
of  debts  to  the  value  of  ten  dollara,  or  upwarda." 

•rt,  that  it  is  difficult,  if  not  impoasible,  was  done  by  the  other  vessel.     I  think 

to  aeparate  them  so  a*  to  dbentangle  the  that  this  case  doea  not  come  within  the 

Carts  of  the  entry  relating  to  what  was  done  principle  of  the  ca.sea  where  the  evidence 

y  the  vessel  on  board  which  the  log  was  of  this  kind  h«s  been  admitted." 
kept,  from  those  parta  which  relate  to  what 
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a  return  to  duty,  ia  not  followed  by  the  highly  penal  cooBequeace 
of  such  a  forfeiture.  But  the  legialature,  considering  that  & 
longer  absence  might  endanger  the  safety  of  the  ship  or  the  due 
progress  of  the  voyage,  has  made  forty-eigfat  hours'  absence  with- 
out leave  conclutive  evidence  of  desertion,  whereas,  upon  the 
common  principles  of  the  maritime  law,  it  would  be  merely  pre- 
sumptive evidence  of  it.  Tlie  fact  of  absence  without  leave  must, 
however,  be  entered  on  tlie  log-book  on  the  very  day  of  its 
occurrence,  as  an  indispensable  prerequisite  to  this  statute  forfei- 
ture ;  and  hence  the  log-book  becomes  the  indispensable  and  only 
competent  evidence  of  the  fact.'  It  is  not  sufficient  merely  to 
state  that  the  seaman  was  ahaent,  or,  that  he  left  the  ship ;  it 
must  also  be  stated  that  it  was  without  leave,  with  the  entry  of 
his  name? 

§  4S0.  Bams  nibjMt.  But  though  the  log-book  is  thus  made 
indispensable  to  the  proof  of  u  statute  forfeiture  of  wages,  it  is 
not  incontrovertible ;  but  the  charge  of  desertion  may  be  re- 
pelled by  proof  of  the  falsity  of  the  entry,  or  that  it  was  made 
by  mistake.* 

§  431.  Bune  MTibJoot.  Pleading.  In  order  to  admit  the  log- 
book  in  evidence,  it  ought  regularly  to  be  pleaded  in  the  answer. 
But  this  rule  does  not  seem  to  be  always  strictly  enforced.  In  a 
suit  for  wages,  a  log-book,  brought  into  court  by  the  owners,  not 
pleaded,  but  asserted  to  be  in  the  handwriting  of  the  mate,  who 
was  the  libellant,  vas  permitted  to  be  adverted  to,  thong^i  resisted 
by  the  otlier  party.*  The  affidavit  of  the  master,  in  explanation 
of  the  log-book  accompanied  by  a  letter  written  by  him  reeenti 
facto,  has  been  received.*  But  letters  written  by  the  master  to 
his  owners  immediately  after  a  seaman  had  left  the  ship,  inform- 
ing them  of  liis  desertion,  are  inadmissible  as  evidence  of  that 

'  Clontman  p.  Tiiniwn,  1  Snmn.  878,  B80  ;  Ths  Rovena,  Ware,  809,  812,  81S  ; 
Spenwr  v.  EoBtia,  S  Bhepl.  E19,  And  see  Coffin  «.  Jenkins,  8  SUiiy,  108  ;  Wood  «. 
•nio  Nimrod,  Oilp.  83  ;  Snell  p.  The  Independence,  Id,  140  ;  Kna^  v.  Goldsmith,  Id. 
207.  By  the  Stftt  7  ii  8  Vict.  c.  112,  j  7,  it  ie  incnmbent  on  the  owner  or  master,  in 
such  cuea.  to  establish  Uie  truth  of  the  entry  in  the  ]og.boolc,  by  the  endence  of  the 
mate,  or  other  credible  witness. 

■  Abbott  on  Shipping,  p.  468,  n.  by  Stoiy,  cf.  12th  Eng.  «d.  12S  ;  Curtis  on 
Merchant  Soamen,  pp.  fi4,  184-188  ;  The  Bovena,  Ware,  SOB,  814. 

*  Ortie  e.  Townspiid,  4  Haaon,  fill  ;  Unlone  h.  The  Maty,  1  Pet.  Adffl.  180  ;  Janet 
V.  Th?  Pheenix,  Id.  201  ;  Thompann  v.  The  Philadelphia,  Id.  210  ;  The  HeicaUi, 
Spratdic's  Dfcinons.  684. 

*  The  Malta,  2  Hagfi.  Adm.  1G8,  a. 

*  L'Etoile,  2  Dod*.  114. 
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fact ;  ^  nor  will  an  extract  from  a  police  record  abroad  be  received 
in  proof  of  a  mariner's  misconduct.' 

§  4S2.  Otlw  dooameDta.  There  are  other  documents,  admis- 
sible in  courts  of  admiralty  as  evidence  in  maritime  cases,  which 
are  required  by  the  laws  of  particular  nations,  or  by  treaties,  the 
consideration  of  which  belongs  rather  to  the  general  law  of 
shipping  than  to  the  law  of  evidence.  Among  these  may  be 
mentioned  the  Sea  Letter,  which  declares  the  nationality  of  the 
ownership,  and  commends  the  vessel  to  the  comity  of  nations ; 
the  Mediterranean  Paatport,  required  by  treaties  with  the  Bar- 
bary  Powers,  and  intended  for  protection  against  their  cruisers ; 
the  Certificate  of  PropeHy ;  the  Crew^itt,  Mutter-roll,  or  Role 
d'Equipage,  for  the  protection  of  the  crew  in  the  course  of  the 
voyage  during  a  war  abroad ; '  the  Inventory  of  the  ship's  tackle, 
furniture,  &c.,  and  of  the  severd  ship's  papers  relative  to  the 
voyage,  for  proof  against  captors,  both  of  the  dismantling  of  the 
vessel,  and  of  the  destruction  or  suppression  of  her  documents ; 
and  the  Manifeit,  Invoicea,  Certificates  of  Origin,  and  other  docu- 
mentary proof  of  the  character  of  the  cargo.*  (a) 

§  433.  4.  Depoiiuona.  The  testimony  of  witnesses  in  civil 
causes  of  admiralty  jurisdiction  in  the  courts  of  the  United  States 
is  ordinarily  received  viva  voce,  in  summary  causes,  such  as  those 
for  seamen's  wages,  and  the  like ;  but  in  those  of  a  graver  char< 
acter,  especially  if  expected  to  be  carried  to  the  Supreme  Court,  the 
evidence  is  usually  taken  in  depositions,  under  a  commission,  (i) 
The  mode  of  taking  depositions,  having  been  stated  with  sufficient 


1,  2  Hagg.  Adm.  22S,  n. 
■  U.  8.  Treaaory  Circular,  Feb.  26,  1816. 

*  See  Jacobeea's  Sea  Laws,  book  I,  c  t,  G  ;  book  3,  c.  J ;  Commercial  Cods  of 
France,  art.  S2S  ;  Amould  on  Inaurance,  023-625,  6th  (Eag.)  ed.  916. 

(a)  The  weather  reports  which  are  kept  upon  the  relative  value  of  this  tcatimony, 

hj  the  Signal  Service  Station,  if  originaJ  I  am  free  to  say  that  1  am  not  iaclined  to 

entriea,  are  prohably  evidence  in  aa  ad-  repose  entire  confidence  in  the  reports  of 

miralty  c«urt.     Similar  reports,  kept  br  the  officers  of  the  signal  aervice  as  to  facta 

the  coBstguani  in  England,  were  received  oat  at  sea,  when  they  conflict  with  testi- 

in  Englanil,  on  bein^i  proved  to  be  original  men;  of  experienced  and  credible  seamen, 

entriea.    The  Catberiua  Maria,  L.  U.  1  Ad.  Indeed,  these  reports  cannot  be  received 

&  £c.  68.  between  partiea  to  b.  litigation  as  evidence 

The  value  of  the  weather  reporta,  kept  ia  the  strict  legal  sense.     They  lack  the 

■t  the  signal  service  statioDs  along  the  two  sanctions  necessary  to  the  validity  of 

coast,  as  evidence  in  an  admiralty  court,  legal  testimony,  i.  e.  ,  that  of  being  given 

te  thus  commented  on  by  Hughea,  1).  J.,  npon  oath,  and  that  of  being  subjected  t« 

in  The  Sandringham,  10  Fed.   Rep.  S56  :  the  opportunity  of  cross-exam  in  a  tion. 

"As  I  «n  under  the  necessity  of  passing  (b)  The  Oder,  18  Fed.  Rep.  272. 
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particularity  in  a  preceding  volume,^  will  not  tere  be  repeated. 
It  should,  however,  be  observed,  that  there  is  a  clear  dietiaction 
between  depoBitions  taken  under  a  dedimw  potestalem,  and  those 
taken  de  bene  ease,  under  the  Judiciary  Act  of  Congress,"  Tlie 
provision  made  in  that  statute  for  taking  depositions  de  hene  ene, 
without  the  formality  or  delay  of  a  commission,  is  restricted  to 
the  cases  there  enumerated ;  namely,  when  the  witness  resides 
more  than  one  hundred  miles  from  the  place  of  trial,  or  is  bound 
on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United  States,  or 
out  of  the  district  and  more  than  the  above  distance  from  the 
place,  and  before  the  time  of  trial,  or  is  ancient  or  very  infirm. 
But  whenever  a  oommiasion  issnes  "to  take  depositions  accord- 
ing to  common  usage,  when  it  may  be  necessary  to  prevent  a 
failure  or  delay  of  justice,"  whether  the  witness  resides  beyond 
tlie  process  of  the  court  or  within  it,  the  depositions  are  under 
no  circumstances  to  be  considered  as  taken  de  hene  ease,  but  are 
absolute.^  (a)  The  statute  provision  above  mentioned  does  not 
apply  to  oases  pending  in  the  Supreme  Court  but  only  to  cases 
in  the  District  and  Circuit  Conrts.  Depositions  can  be  regularly 
taken  for  the  Supreme  Court  only  under  a  commission  issued 
according  to  its  own  rules.*  Under  the  statute,  it  has  also  been 
held,  that  the  circumstance  that  the  witness  was  a  seaman  in  the 
naval  service  of  the  United  States,  and  liable  to  be  ordered  on  a 
distant  service,  was  not  a  sufficient  cause  for  taking  his  deposi- 
tion de  bene  ease  ;  and  therefore  his  deposition  was  rejected.  But 
it  was  observed,  that  in  such  a  case  there  would  seem  to  be  a 
propriety  in  applying  to  the  court  for  its  aid.* 

§  434.  Competvnoy  of  deponeDt.  Oli^'ectiona  to  the  competency 
of  a  deponent  should  be  made  at  the  time  of  taking  his  deposition, 
when  it  is  taken  under  the  statute,  in  order  that  the  party  may 
have  opportunity  to  remove  them  if  possible.     But  if  the  ground 

1  ..^nte,  vol.  i.  SS  320-S2G. 

*  U.  8.  Stat.  17HB,  c.  SO,  {  SO ;  vol.  i.  p.  S8,  St>t.  17B8,  c  22,  j  S  ;  vol.  L  p-  3S0  ; 
attte,  vol.  i.  g  822. 

*  Serftsant  v.  Biddle,  4  Whiat  G08.  *  The  A^^  2  Wheat.  287. 

*  The  Samuel,  1  Wheat  9. 

(a)  It  has  fcenerally  been  held  Id  the  roission  would  be  greater  than  the  coat  of 

EnglUh  courts,  that  tbs  iuning  K  caniniis-  procuring  the  attendance  of  the  witneor* 

Hian  to  take  the  testimony  of  witnesses  in  in  court,  onlw  it  Klipeara  that  Uipre  ■■ 

a  forei^  country  lies  in  the  discretion  of  grvat  difficulty  in  procuring  suL-h  atteml- 

the  I'oiirt,  and  the  courts  seem  somewhat  auce,  the  commission  will  probablv  be  i^ 

chary  of  exerrising  this  dlscretioR  ;   aod  fiuM  in  a  court  of  adminltr.     'The  H. 

where  the  expense  of  iiauing  Buoh  a  com-  Hazham,  L.  B.  I  Prob.  Div.  107- 
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of  objection  was  not  previoufily  known,,  either  actually  or  by  cen- 
structiTe  notice,  the  objectioa  may  be  made  at  the  hearing.'  And 
when  the  party,  againat  whom  a  deposition  is  taken,  expressly 
waives  all  objection  to  it,  this  general  waiver  must  be  understood 
as  extending  to  the  deposition  only  in  the  character  in  which  it 
was  taken,  and  not  as  imparting  to  it  any  new  or  difEerent  char- 
acter, as  an  instrument  of  evidence.  Thus,  where  a  deposition 
is  taken  de  l/ent  ette,  and  the  adverse  party  waives  all  objection 
to  it,  it  is  still  only  a  deposition  de  bene  e8»e,  and  does  not,  by 
the  waiver,  become  a  deposition  in  chiel^ 

§  435.  RnlM  Kovsmlng  the  taUns  cf  depoaitloiia.  The  general 
rules  for  the  conduct  of  commissioners,  parties,  and  counsel,  in 
taking  depositions,  are  substantially  the  same  in  admiralty  as  in 
equity.  But  from  the  peculiar  character  of  the  subjects  of  juris- 
dictiou,  and  of  the  persona  and  employments  of  the  parties  and 
witnesses,  and  upon  the  constant  necessity  of  resorting  to  foreign 
countries  for  proof,  courts  of  admiralty  are  constrained,  for  the 
promotion  of  justice,  to  administer  those  rules  of  evidence  which 
are  not  prescribed  by  statutes  with  leaa  strictness  than  is  observed 
in  other  tribunals.  This  is  illustrated  in  its  frequent  resort  to 
letters  rogatory,  instead  of  a  commission,  especially  where  the 
foreign  government  refuses  to  suffer  a  commission  to  be  executed 
within  its  jurisdiction,  and  deputes  persons,  appointed  by  itself, 
to  take  the  depositions.  In  such  cases,  especially,  it  will  suffice 
if  the  testimony  sought  is  substantially  obtained  from  the  wit- 
ness, as  far  as  he  is  able  to  testify,  though  all  the  interrogatories 
are  not  formally  answered.  Indeed,  it  is  said  that,  wherever  the 
business  is  taken  out  of  the  hands  of  the  court,  the  ends  of  jus- 
tice seem  to  require  a  departure,  in  some  degree,  from  the  ordi- 
nary rules  of  evidence ;  though  the  extent  to  which  this  departure 
should  go  has  not  yet  been  precisely  determined.^  So,  where  an 
order  of  the  court  has  been  made,  pursuant  to  an  agreement  of 
the  parties,  that  the  commission  for  taking  testimony  should  be 
closed  within  a  limited  time ;  the  court,  nevertheless,  in  its  dis- 
cretion, will  enlarge  the  time,  upon  the  proof  of  newly  discovered 
and  material  evidence,  coming  to  the  knowledge  of  the  party  after 
the  execution  of  the  commission.* 

>  United  SUtes  v.  Hair  Pencils,  1  raine,  IDO. 

*  The  Thomna  &  Hpiiit,  1  Brork.  38/. 

■  Sebon  t>.  United  Slates,  1  Pet.  a  C.  237.  •  The  Bnby,  5  Mtuon,  1&1. 
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§  486.  Affldavlts.  In  regard  to  affidavitt,  it  may  be  here 
observed,  that  in  instance  causes  they  are  seldom  of  use,  except 
in  some  cases  of  salvage,'  and  in  matters  relating  to  the  progress 
of  the  cause.  But  whenever  they  are  taken,  the  person  prepar- 
ing the  affidavit  ought  not  to  make  out  the  statements  of  fact  in 
language  contrary  to  the  natural  tone  in  which  the  witness  or 
party,  if  unassisted,  would  express  himself;  but  should  state  all 
the  facts  and  circumstances  as  the  affiant  would  himself  state 
them  if  examined  in  court.'  As  to  their  admissibility  in  chief,  it 
has  been  held  that  the  court  will  not  receive,  on  the  mere  affi- 
davit of  the  defendant,  facts  which  would  be  a  bar  to  the  action  ;■ 
nor  will  it,  upon  mere  voluntary  affidavits,  decide  upon  charges 
strongly  partaking  of  a  criminal  nature.*  Neither  is  an  affidavit 
admissible  in  explanation  of  depositions  and  supplying  the  defi- 
ciencies therein ;  it  being  either  a  contradiction  or  a  repetition 
of  the  depositions.'  Nor  will  tlie  court  receive  tlie  affidavit  of  a 
party  in  explanation  and  justification  of  his  conduct  in  certain 
proceedings  which  had  appeared  in  evidence  in  the  cause,  and 
had  been  animadverted  upon  by  the  opposing  counsel.*  The 
general  nature  of  affidavits,  their  essential  requisites,  and  their 
weight  and  effect,  are  regarded  in  all  the  courts  in  a  manner 
substantially  the  same ;  and  these  having  been  already  fully 
explained,  under  the  head  of  Evidence  in  Chancery,^  no  further 
consideration  of  the  subject  is  here  deemed  necessary, 

1  In  tiw  High  Court  of  Admiralty  in  Englaod,  when  CMes  of  «&lvage  ire  brought 
upon  ofBdBYita,  Ibe  practit^e,  it  teema,  is,  for  the  aalvon  examined  first  to  releue  their 
intenst.  Dunl.  Adm.  Pr.  265,  cites  The  Catherine  of  Dover,  2  Hogg.  Adm.  149,  1S2,  u. 
See  itarra,  g  il2. 

»  The  Towan,  8  Jnr.  222.  •  The  Lord  Hobart,  2  Dods.  101. 

*  The  Apollo,  1  Hugg.  Adm.  S16.  •  The  Georgisiis,  1  Dads.  396. 

*  Wood  «.  Qoodkke,  2  Cnrt  07.  ^  See  lupro,  %%  37»-^5. 
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CHAPTER  m. 

OP  PL&ADINOS  AND   PBACTICB  IN   PBIZE  CAUBBS. 

§  437.  We  have  already  seen '  that  the  diatrict  courts  of  the 
United  States  are  clothed  with  all  the  powers  of  prize  courts,  aa 
recognized  in  the  law  of  nations.  The  mode  in  which  these 
powers  are  exercised,  so  far  as  it  is  peculiar  to  prize  causes,  wilt 
now  briefly  be  considered. 

§  438.  Captor  moat  preMnrs  pap«n.  Upon  the  capture  of  a 
vessel,  aa  prize  of  war,  it  is  the  duty  of  the  captor  carefullt/  to 
preserve  all  the  papers  and  writings  found  on  hoard  the  prize,  and 
to  transmit  the  whole  of  the  originals,  unmutllated,  to  the  judge 
of  the  district  to  which  the  prize  is  ordered  to  proceed ;  without 
taking  from  the  prize  any  of  the  money  or  other  property  found 
on  board,  unless  for  its  better  preservation,  or  unless  it  is  abso- 
lutely necessary  for  the  use  of  vessels  of  the  United  States.*  (a) 
The  delivery  of  the  papers  is  accompanied  by  an  affidavit  that 
they  are  delivered  up  in  the  same  condition  in  which  they  were 
taken,  without  fraud,  addition,  subductiou,  or  embezzlement.  And 
the  master,  and  one  or  more  of  the  principal  persons  belonging  to 
the  captured  vessel,  are  also  to  be  brought  in  for  examination.' 
It  is  an  ancient  and  fundamental  rule  of  prize  proceedings,  that 
the  master,  at  least,  of  the  captured  ship  should  be  brought  in, 
and  examined  upon  the  standing  interrogatories,  as  well  as'  that 
the  ship's  papers  should  accompany  the  property  brought  before 
the  court.  The  omission  to  do  this  must  he  accounted  for  in  a 
very  satisfactory  manner,  or  the  court  will  withhold  its  sentence, 

1  Supra,  3  387. 

*  Stat.  1800,  c  33,  !  1.  vol.  U.  p.  48  ;  Articlw  for  the  GoTemment  of  tho  Navy, 
»rt».  7,  8  ;  Wheat,  on  CaptnreB,  p.  280.  The  practice  in  prize  canseo  is  ably,  thougi 
•omewbat  mcciuctly,  treated  in  the  appendix  to  1  Whraton'a  Beports,  Kot«  II.,  and 
!  Wheaton'a  Keportfc  Note  I.,  nsnallv  attributed  to  Mr.  Juatica  Story. 

*  Wheat,  on  Captarefi,  p.  280  ;  1  Wheat.  198,  HZ. 

{a)  Ooing  into  a  port  wdtliln  the  iuria-  another  district,  where  proceedinRB  ar« 
diction  of  oneconrt.no  jHOTeedingaWng  taken,  of  jurisdiction.  The  Peterhoff, 
Uken  there^  does  not  deprive  a  court  of    Blatchf.  Prize  Cases,  1S3. 
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even  in  very  clear  casea.^  The  duty  of  an  immediate  delivery  of 
the  papers  is  equally  stringent,  and  every  deviation  from  it  is 
watched  with  uncommon  jealousy.  They  oannot,  iu  any  case,  be 
■  returned  to  the  captors ;  but  the  custody  of  them  belongs  to  the 
court  alone."  Nor  are  the  captors  permitted  to  decide  opon  the 
materiality  of  the  papers  to  be  preserved  and  brought  iu ;  but  it 
is  their  duty  to  produce  all  which  are  found ;  the  dcterminatioa 
of  their  valae  and  relevancy  is  foe  the  court  at  the  heaiing.' 

§  439.  CommlHlonen  of  prize.  It  is  the  practice  of  courts  of 
admiralty  and  prize,  in  time  of  war,  to  appoint  commiteionera  of 
prize,  to  take  the  examinations,  m  preparatorio,  of  the  master 
uid  persons  on  board  the  captured  ship,  and  to  perform  sach 
other  duties  respecting  the  captured  property  as  may  be  specially 
assigned  to  them  under  the  rules  and  orders  of  the  court  These 
officers  are  duly  commissioned  and  sworn.  They  are  ordinarily 
charged  with  the  custody  of  the  prize,  in  the  first  instance,  and 
until  further  proceedings  are  had.* 

§  440,  iiibeL  Monitton.  It  is  the  duty  of  the  captors  forth- 
with to  proceed  to  the  adjudication  of  the  property  captured,  by 
filing  a  libel  and  obtEuning  a  monition  to  all  persons  claiming  an 
interest  in  the  property,  to  appear  at  a  day  assigned,  and  show 
cause  why  a  decree  of  condemnation  should  not  be  passed.  If 
they  omit  or  unreasonably  delay  thus  to  proceed,  any  person, 
claiming  an  interest  in  the  prize,  may  obtain  a  monition  f^iainst 
them,  requiring  them  to  proceed  to  adjudication ;  which,  if  they 
fail  to  do,  or  fail  to  show  sufficient  cause  for  condemnation  of  the 
property,  it  will  be  restored  to  the  claimants,  on  proof  of  their 
interest  therein." 

§  4411  When  DBtloiial  ship  la  oaptor.  When  the  capture  is  made 
by  a  national  ship,  the  libel  is  filed  by  the  district  attorney,  in 
behalf  of  the  United  States  and  of  the  officers  and  crew  of  the 
capturing  ship,  (a)     It  briefly  alleges,  in  distinct  articles,  first, 

1  The  AmbtllB,  2  Gull.  370  ;  The  Fljing  Fiah,  Id.  37*  ;  The  Spec" Ut ion.  S  C.  Rob. 
298  ;  The  Anna,  B  C.  Hob.  375,  [333],  385,  [347],  d.  ;  The  Damo  Catharine,  Hay  ft 
M.  244. 

■  The  Diana,  2  Gall.  93,  9S. 

•  The  l^don  Paeket,  1  Huon,  14,  20 ;  The  Falcon,  Bl.  Pr.  Ca«.  6%  and  piutim. 

*  Wheat,  on  Captares,  App.  pp.  S12,  369.  »  Wheat  on  Captnrea,  pL  S80. 
(n)  TheBnitBhoiildprowrlyhebroBght    Procee<U of  PriiPs,  1  AWx  Adm.  498i    And 

in  the  name  of  the  United  Slates  ;  hut  the  when   the  prom^ils  of  prizes  hare   bneu 

ohjpotion  thnt  it  is  hrouKht  in  the  nami'  of  hroiifrht   into  court,  the  pariiee  eiitilW 

the  captors  is  mi-rely  fonnsl,  and  cannot  thereto  ma;  file  libels  in  their  omi  naiii«& 

he  RrKt  taken  on  appntl.    Jerker  v.  Mnnt-  Ibid. 
gomery,  IS  How.  (U.  S.)  110.     See  ah>o 
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the  existence  of  the  war  ;  secondly,  the  name  and  rank  o£  the 
commanding  Officer  of  the  capturing  ahip,  and  of  the  ship  then 
nnder  his  command ;  thirdly,  the  time  and  fact  of  the  capture,  as 
having  been  made  on  the  high  seas,  with  the  name  and  general 
description  of  the  veaaeL  or  property  captured  ;  fourthly,  the 
national  character  of  the  prize,  showing  it  to  be  enemies'  prop- 
erty ;  fifthly,  that  the  prize  is  brought  into  a  certain  port  in  the 
district  and  within  the  jurisdiction  of  the  court;  sixthly,  that,  by 
reason  of  the  premises,  the  property  has  become  forfeited  to  the 
United  States  and  the  captors,  and  ought  to  be  condemned  to 
their  use ;  and,  lastly,  praying  process,  and  monition,  and  a  decree 
of  condemnation  of  the  property,  as  lawful  prize  of  war,^  (a) 
When  tiie  capture  is  made  by  a  privateer,  or  by  private  individuals,  - 
the  captors  employ  their  own  proctor,  and  the  libel  is  filed  by  the 
commander  of  the  privateer,  in  behalf  of  himself  and  crew,  or  by 
(me  or  more  of  the  individual  captors,  in  behalf  of  all. 

§  442.  Claim.  If  a  claim  to  the  property  is  interposed,  it  should 
be  made  by  the  owner  himself,  if  within  the  jnrisdiction,  and  not 
by  his  agent ;  the  captors  being  entitled,  in  that  case,  to  the 
answer  of  each  claimant,  severally,  upon  his  oath.*  (6)  It  must 
be  accompanied  by  a  test  affidavit,  stating  that  the  property,  both 
at  the  time  of  its  shipment  and  at  the  time  of  capture,  did  belong, 
and,  if  restored,  will  belong,  to  the  claimant ;  but  an  irr^ularity 
in  this  respect,  in  a  case  otherwise  fair  and  free  from  suspicion, 
will  not  be  deemed  fatal.^  In  general,  the  claimant  must  make 
his  claim  and  affidavit,  without  being  assisted  by  the  papers  in 
shaping  them ;  and  if  they  be  foimd  substantially  to  agree  with 
the  documents,  he  will  afterwards  be  permitted  to  correct  any 
formal  errors  from  the  documents  themselves.  But  in  special 
cases,  where  a  proper  ground  is  laid  by  affidavits,  an  order  will 
be  made  for  an  examination  of  such  papers  as  are  necessary  to 

>  See  the  pretwdeutia  WliuL  on  (^phirea,  App.  No.  VII.  ;  The  Fortuon,  I  Cod& 


(a)  The  captor  is  not  confined  to  the  generaUv  at  prize  of  war.     The  Androm- 

case  on  which  the  seuture  wae  maae  :  hut  eda,  2  Wallace  (U.  S.>,  481  ;  The  Revere, 

may  obtain  condeoinatioD  on  a  different  2   Sprague,   107  )    Blatchf.    Prize    Casee, 

((round,  if  the  Tacts  warrant  it.     Schacht  pasiim, 

v.  Olter,  33   Eng.   Law  &  Eq,  28.     The  (i)  The  claim  most  be  nuuJe  by  all  the 

libel  need  not  allege  for  whut  caaie  a  vev-  ownera,  ef|niCabIe  as  well  aa  legal     The 

■el  hu  been  uized,  or  bns  become  prize  of  Enut  Merck,  83  Eng.  I«w  b  Eii  6S1. 
WW.     U  is  enoQgh  to  allege  the  captnre 
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the  party  to  make  a  proper  specification  of  his  own  claim,  but  not 
tor  a  general  examination  of  all  the  ship's  papers.'  (a)  It  is  also 
a  general  rule,  tliat  no  claim  shall  be  admitted  in  opposition  to  the 
depositions  and  the  ship's  papers.  But  the  rule  is  not  inflexible ; 
it  admits  of  exceptions,  standing  upon  very  particular  grounds,  in 
cases  occurring  in  times  of  peace  or  at  the  very  commencement 
of  war,  and  granted  as  a  special  indulgence.  But  in  times  of 
known  war,  tlie  rule  is  never  relaxed.'  Neither  will  a  claim  be 
admitted,  where  the  transaction,  on  the  part  of  the  claimant,  was 
in  violation  of  the  laws  of  his  own  country,  or  is  forbidden  by  the 
law  of  nature.'  (6) 

§  443.  'Wlier*  uo  claimant  ftppsats.  Where  no  cUam  ta  interposed, 
'  if  the  property  appears  to  belong  to  enemies,  it  is  immediately 
condemned.  If  its  national  character  appears  doubtful,  or  even 
neutral,  the  court  will  not  proceed  to  a  final  decree,  but  will 
postpone  further  proceedings,  with  a  view  to  enable  any  person, 
having  title,  to  assert  it  within  a  reasonable  time ;  and  this,  by 
the  general  usage  of  nations,  has  been  limited  to  a  year  and  a  day, 
that  is,  to  a  full  year,  after  the  institution  of  the  prize  proceed- 
ings. If  no  claim  is  interposed  within  that  period,  the  property 
is  deemed  to  be  abandoned,  and  is  condemned  to  the  captor  for 
contumacy  and  default  of  the  supposed  owner.*  (c)  In  fine,  the 
end  of  a  prize  court,  as  was  said  by  Lord  Mansfield,  is  to  suspend 
the  property  until  condemnation  ;  to  punish  every  sort  of  misbe- 
havior in  the  captors ;  to  restore  instantly,  veli*  velatia,  if  upon 
the  most  summary  examination  there  does  not  appear  suBScieot 
ground  to  condemn ;  but  if  the  goods  really  are  prize,  to  condemn 
finally,  gainst  everybody,  giving  everybody  an  opportunity  of 
being  heard.    A  captor  may,  and  must,  force  every  person  inter- 

1  The  San  Jom  Indiano,  2  Gkll.  269  ;  The  Port  Hary,  8  C.  Bob.  23S. 

*  The  Diana,  2  OaU.  93,  66,  67  ;  The  Trow  Anna  Catherina,  G  C.  Bob.  IS,  19,  [30, 
3i]  ;  La  Flora,  fi  C.  Rob.  1. 

«  Tha  WalKinghani  Pacltet,  8  C.  Rob.  77,  78.  And  tee  1  Wheat  App.  Note  II., 
p.  GOl,  and  casee  there  cited. 

'  The  HsrriKin,  1  Wheat.  288  ;  The  Staat  Embden,  1  C.  B«b.  26,  29. 

(a)  The  clainUDtor  a  vessel  seized  as  (c)  The  testimony  of  a.  p«noQ  present 
prize  is  allowed  to  give  the  ship's  papers  at  the  captora  of  a  vessel  and  cargo  is  ad< 
in  evidence,  and  is  bound,  therefore,  to  see  missihle  against  the  carso,  the  raonitiun 
that  they  are  trae  jiApera.  Cusbing  «.  against  the  cargo  not  having  been  replied 
I^ird,  6  Ben.  i08.  to,  thoogh  no  one  belonginfi  to  tha  np- 

(b)  The  claimant  will  not  be  heard  for  tared  vessel  was  sent  as  a  witneM.  Ttia 
the    first  time    in   the    appellate   courL  Wave,  BL  Pr.  Cas.  S29. 

Tlie   William  Bagaley,   G   WaU.   (U.   8.) 
877. 


ovGoo<^lc 


PAST  VII.]  OF  PLEADTNOB,  ETC,  IN   PRIZE   CAI^ES.  459' 

eeted  to  defend ;  and  ever;  person  interested  ma;  force  him  to 
proceed  to  condemnation  witliout  dela;.^  (<i) 

I  lindo  V.  Koduey,  3  Doog.  613,  u. 

(a)  There  ii  great  iiregnUritT  and  Bex-  omissioiu  will  be  eomcted.  Uuited 
itulitji  in  the  procedure  of  pnze  couitt.  Slates  v.  Bales  of  Cotton,  1  WdoIw.  23S, 
and  at  any  stage  of  the  caaea  eiron  and    Hi. 
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CHAPTER  IT. 

OP  EVIDENCE  IN  FKIZB  CAUSES. 

§  444.  1.  In  preparatorio.  The  prize  being  broi^bt  id,  and  all 
the  papers  found  on  board  being  delivered  into  court,  and  notice 
thereof  being  given  by  tiie  captora  to  the  judge,  or  to  the  com- 
misaioners  of  prize,  the  next  thing  forthwith  to  be  done  ia,  to  take 
examinations  of  the  captured  maater  and  crew,  upon  the  ttandit^ 
nUerrogatoriea.  This  ia  seldom  done  hy  the  judge,  in  person,  but 
is  nsuallj  performed  by  the  commisaioners,  by  his  order.  The 
standing  interrogatories  are  prepared  under  the  direction  of  the 
judge,  and  contain  sifting  inquiries  upon  all  points  which  may 
affect  tlie  question  of  prize  f  of  which  those  used  in  the  High 
Court  of  Admiralty  in  England  are  understood  to  furnish  the 
most  approved  model,  and  are  simitar  to  those  adopted  in  the 
practice  in  prize  causes  in  the  United  States.^ 

§  445.  FBtaoiiB  ftxamined.  This  preparatory  examination  is  coth 
fined  to  the  pertoni  an  board  the  prize,  at  the  time  of  capture, 
unless  tlie  special  permission  of  the  court  is  obtained  for  the 
examination  of  others.'  And,  in  order  to  guard  as  far'  as  possible 
agunst  frauds  and  misstatementa  from  after-contrivances,  the  ex- 
amination should  take  place  as  soon  as  possible  after  the  arrival  of 
the  vessel,  and  without  permitting  the  witnesses  to  have  inter- 
course with  counsel.  The  captors,  also,  should  introduce  all  the 
witnesses  in  immediate  succession,  and  before  any  of  the  deposi- 
tions are  closed  and  transmitted  to  the  judge ;  for  after  the  depo- 
sitions are  taken  and  transmitted,  the  commissioners  are  not  at 
liberty,  without  a  special  order,  to  examine  other  witnesses  subse- 
quently adduced  by  the  captors.'    The  same  rule  is,  with  equal 


SSl-SSa.     Those  Qsed  in  the  United  States  msj  be  Vound  in   2  Wheat.  App.  pp. 
81-87. 

*  1  Wheat.  *B6  ;  The  ElLja  &  Katv,  8  C.  Bob.  188,  180  ;  The  Henrick  Jk  M»ri», 
i  C.  Rob,  57  ;  The  Huabet,  2  C.  Rob.  174,  175  ;  The  Fortuna,  1  Dods.  81. 

*  The  Speculation,  2  C.  Bob^  283  ;  1  Wheat.  IBS,  U7. 
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strictneBB,  applied  to  the  oooduct  of  tbe  olaim&Dts,  Thns,  when 
a  person  calling  himself  the  supercargo  of  tbe  prize,  produced 
himself  before  the  conmuBaioners  two  days  after  the  vessel  came 
into  port,  and  offered  papers  in  his  possession,  they  refused  to  ex- 
amine Mm,  because  the  testimony  was  not  offered  immediately ; 
and  the  judge  confirmed  their  dedsion.'  The  ship's  papers  and 
ether  documents  found  on  board  and  not  delivered  to  the  judge  or 
the  comntiasioners,  previous  to  the  examinations,  will  not  be  re- 
ceived in  evidence.' 

§  446.  iSoda  of  axamltrntlon.  In  regard  to  the  manmr  of  the 
exaimnation,  thouj^  it  is  upon  standing  interrogatoriea,  and  the 
witnesses  are  not  allowed  ihe  assistance  of  connsol,  yet  they  are 
prodooed  in  the  presence  of  the  parties  or  their  agents,  before  the 
commissioners,  whose  dnt^  it  is  to  superintend  the  regularity  of 
the  proceeding,  and  to  protect  the  witnesses  from  surprise  or  mis- 
Tepresentation.  When  the  deposition  is  taken,  eaoh  sheet  is  after- 
wards read  over  to  the  witness,  and  separately  signed  by  him,  and 
then  becomes  evidence  common  to  both  parties.^  It  is  the  duty  of 
4ihe  commissionei-s,  not  merely  to  require  a  formal  direct  answer 
to  every  part  of  an  interrogatory,  but  to  require  the  witness  to 
state  the  facts  with  such  minuteness  of  detail  as  to  meet  the  stress 
of  every  question,  and  not  to  evade  a  sifting  inquiry  by  vague  and 
obBCure  statements.*  To  prevent  fraudulent  concert  between  the 
vitnesses,  they  are  examined  apart  from  each  other.  And  if  a 
witness  refuses  to  answer  at  all,  or  to  answer  fully,  the  commis- 
sioners are  to  certify  the  fact  to  the  court;  in  which  case  the 
witness  will  be  liable  to  be  punished  for  the  contempt,  and  the 
claimants  will  incur  the  penal  consequences  to  the  ship  and  cargo, 
resnlting  from  a  suppression  of  evidence.  As  soon  as  the  exami- 
Jiations  are  completed,  they  are  to  be  sealed  up,  directed  to  tlie 
jndge  of  the  district,  and  transmitted  to  the  clerk's  office,  to- 
gether with  all  the  ship's  papers  which  have  not  already  been 
lodged  there  by  the  captors-^ 

§  447.  Trial  In  flnt  inatauo*  on  pr»pimtaiT  svldenoe.  It  is 
upon  this  preparatory  testimony,  consisting  of  the  ship's  papers, 
the  documents  on  board,  and  the  depositions  thus  taken,  that  the 


»  ThB  Anna,  1  C.  Bob.  881. 

>  Ibid.  ;  1  Wheat.  497,  iSS  ;  Tbe  Ann  Oreen,  1  Gall.  231. 

»  Tha  Apollo,  S  0.  Rob.  286. 

*  The  Ann  Orwn,  1  Gall.  283,  S84.  *  1  Wliett.  49S. 
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cauie  it,  in  the  first  instance,  to  be  heard  and  tried.^  AjoA  in 
weighing  this  evidence,  the  master  and  the  crew  of  the  captured 
ship  are  ordinarily  regurded  as  having  no  interest  in  the  condem- 
nation of  the  vessel,  but,  on  the  contrary,  as  being  concerned  to 
defend  their  employers ;  and  as  having  a  natural  prepoesession  in 
favor  of  their  employment,  and  therefore  as  beii^  most  favorably 
inclined  to  the  side  of  the  claimant.  If  there  is  a  repugnance  be- 
tween the  dcposttioas  and  the  documents,  it  does  not  necessarily 
follow  that  the  conviction  of  the  court  must  be  kept  in  e<iuilihru> 
until  it  can  receive  further  proof ;  for  though  such  is  the  general 
rule  in  courts  of  admiralty,  yet  it  is  a  rqle  by  no  means  inflexible ; 
but  it  is  liable  to  many  exceptions,  sometimes  in  favor  of  deposit 
.tions,  and  sometimes,  though  more  rarely,  on  the  side  of  the  doc- 
umentary evidence ;  the  preponderance  being  determined  by  the 
court,  upon  a  consideration  of  all  the  circumstances  of  the  case.' 
It  is,  however  to  be  observed,  that  the  captured  property  itself, 
being  before  the  court,  constitutes  a  part,  and  often  an  essential 
part,  of  the  original  evidence  upon  which  the  cause  is  in  the  first 
instance  to  he  tried ;  affording,  in  many  cases,  a  certainty  which 
no  papers  can  give.  Whenever,  therefore,  a  proper  foundation  is 
laid,  the  court  will  direct  a  survey,  in  order  to  ascertain  the  na- 
ture and  character  of  the  property  in  question,  or  will  otherwise 
satisfy  itself  on  the  point,  by  proof .^ 

§  448.  UodiflMUons  of  Um  TKie.  Bat  this  r%de  of  the  law  of 
prize,  that  the  evidence  to  acquit  or  coudenin  must,  in  the  first  in- 
stance, come  from  the  papers  and  crew  of  the  captured  vessel,  also 
admits  of  some  relaxation ;  by  allowing  the  captors  under  peculiar 
circumstances,  to  adduce  extrinsic  testimony.  Thus,  depositions 
and  documents  may  sometimes  be  invoked  from  another  cotue, 
and  papers  found  on  hoard  other  ships  may  sometimes  be  admitted, 
and  in  some  other  cases  of  reasonable  doubt  or  pregnant  suspicion, 
the  captors  will  not  be  excluded  from  the  benefit  of  diligent  in- 
quiries. But  no  papers  ought  to  be  admitted  at  coming  from  the 
thip,  which  are  not  produced  at  the  first  examination.*    Thus, 

1  The  Vigilantia,  1  C.  Bob.  1,  *  ;  Tha  Ann  Oreen,  1  OaU.  281,  282;  1  Whett  488; 
The  Liven«ol  Pocket,  1  OalL  616  ;  3  Browne,  CIt.  A  Ada.  I^v,  p.  IGl. 

'  The  vigilantia,  ntpra. 

»  The  Livei-pool  Packet,  1  0«1I.  B18,  520.  And  tea  The  Carl  WUtar,  «  C.  Rob. 
207,  213  ;  The  Richmond,  6  C.  Bob.  82S  ;  The  Joii^  UargarathB,  1  C.  Rob.  ISS, 
IBl. 
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irhere  a  ship  had  been  stopped  and  searched,  and  a  letter  had  been 
taken  out  bj  the  cruising  vessel,  and  the  ship  being  afterwards 
captured  aud  libelled  as  prize,  it  was  prayed  by  the  captors  that 
this  letter  might  be  introduced  on  further  proof,  tlie  court  refused 
to  admit  it ;  the  learned  judge  observing,  that  it  was  by  no  means 
the  disposition  of  tlie  court  to  encourage  applications  of  this  kind ; 
that  it  bad  seldom  been  done,  except  in  cases  where  something 
appeared  in  the  original  evidence  to  lead  to  further  inquiry ;  and 
not  where  the  matter  was  foreign  and  not  connected  with  the 
original  evidence  in  the  cause,  but  tended  to  lead  the  practice  of 
the  court  from  the  simplicity  of  prize  proceedings,  and  to  introduce 
an  endless  accumulation  of  proof.' 

§  449.  Joint  or  ooUoalva  OBpttm.  In  cases  of  joint  or  collw 
give  capture,  also,  the  simplicity  of  prize  proceedings  is  necessarily 
departed  from ;  and  where,  in  these  cases,  circumstances  of  doubts 
ful  appearance  occur,  the  couri^  will  permit  the  parties  to  adduce 
other  evidence  than  that  which  is  furnished  from  the  captured 
vessel,  or  is  invoked  from  other  prize  causes.' 

t  C  Rob.  851.  It  means  that  pax"*^  cannot  be  Javocftted,  except  vhta  tha  caan  la 
eithrr  between  the  saoie  parties,  or  on  the  aame  poict.  Applications  fur  the  invocatioD 
of  proceediogs  from  another  cause  have  been  rejected.  See  Dearie  v.  Southwell,  2  Lee, 
93.  In  anotber  case,  the  rule  wu  atat«d  to  be,  that  original  evidence,  and  depoBitiooi 
taken  on  the  standing  InterrogatorieB,  maj  be  invoked  from  one  prize  cauie  into 
another  ;  but  depositions  taken  as  further  proof  in  one  cause  cannot  be  used  in  anotber. 
The  Experiment,  i  Wbeat.  84. 

>  The  Sarah,  8  C.  Rob.  SSO,  cited  and  approved  in  The  Liverpool  Packet,  1  OalL 
Sie.    But  B«e  The  Romeo,  6  C.  Bob.  SGI  ;  iii/ro,  %  4S3. 

'  The  Qeorge,  1  Wheat.  403.  The  reaaons  far  diis  relaxation  of  the  rule  irere  thns 
sxplaiaed  by  Manhall,  C.  J.  :  "  It  U  certainly  a  general  role  Id  prize  causea  that  Che 
docLsion  should  be  prompt ;  aud  should  be  made,  unless  some  uood  reason  for  depart- 
ing from  it  eiiats,  on  the  papers  and  testimony  aObrded  by  the  captured  vessel,  or 
which  can  he  invoked  from  the  papers  of  other  vessels  io  possession  of  the  court.  This 
rule  ought  to  be  held  wcred  in  that  whale  description  01  causes  to  which  the  Teasoos 
n  which  it  is  founded  are  applicable.     The  oausl  controversy  in  prize  causes  is  between 


the  captors  and  captured.  11  the  captured  vessel  be  plainly  an  enemy,  imniediaCa  ci 
demnation  is  certain  and  proper.  But  the  vessel  and  cargo  may  be  neutral,  and  tr 
be  captured  on  suspicion.     This  is  a  grievous  veiaCion  to  Uis  neutnd,  which  ought  not 


o  be  increased  by  prolonging  his  detention,  in  the  hope  that  something  may  be  dis- 
covered from  some  other  source  which  may  justify  condemnation.     If  his  papers  are  all 


clear,  and  if  the  eiaminalions  in  prtparatorio  all  show  his  neutrality,  he  is,  and  ou^t 
to  be,  immediately  discharged.  In  a  fair  transaction  this  will  often  be  the  case.  It 
anything  suspicious  appeora  in  the  papers,  whii^  involves  the  neutrality  of  the  claim- 
ant in  doubt,  he  must  blame  himself  for  the  circnmstahce,  and  cannot  complain  of  the 
delay  which  is  necessary  for  the  removal  of  those  doubts.  The  whole  proceedings  are 
calculated  for  the  trial  of  the  question  of  prize  or  no  prize,  and  the  standing  interroga- 
tories on  which  the  preparatoiy  eiaminatmns  are  taken  are  framed  for  the  purpose  of 
eliciting  the  truth  on  that  question.  They  are  intended  for  the  controversy  between 
the  eaptoi*  and  the  captured  ;  intended  to  draw  forth  everything  within  the  knowl- 
edge of  the  crew  of  the  prise,  but  cannot  he  intended  to  procure  testimony  rcRpecting 
facts  not  within  their  knowledge.  When  the  qnestion  of  prize  or  na  prize  is  decided 
in  the  afflrmatiTe,  the  strong  motives  for  an  immediate  sentence  lose  somewhat  of  their 
foroa,  and  tlu  ptdnt  to  which  the  tMtimon;  in  pnparaioTK  is  taken  is  no  longer  the 
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§  450.  Tim*  allowed  for  praponitoiy  oxunliuitioii.  Ill  regard  to 
^he  time  within  whiak  the  pTeparatory  examination  must  be  com- 
pleted., no  particukr  period  seems  k>  be  defiuitelf  fixed  by  the 
general  admiralty  law ;  it  being  only  required  tliat  in  this,  as  in  all 
other  prize  proceedinge,  the  utmost  despatch  be  observed.  But, 
by  the  English  law,  the  judge  or  commissioners  are  to  finish  the 
examination  within  five  days  after  request  made  for  that  pur- 
pose.^ (a)  This  period  has  been  mentioned  by  some  writera.as 
the  general  rule,'  aiid  it  certainly  ts  in  accordance  with  the  prin- 
ciple just  mentioned. 

§  451.  2.  DooniawatB.  As  to  the  admitnbility  of  doeumentt  in 
prize  causes,  those  found  on  board  the  {Hize  are  of  oourse  admit- 
ted, from  that  circmuatance  alone,  vbatever  may  be  their  charac- 
ter ;  they  being  part  of  the  mainour,  so  to  speak,  witli  which  the 
prize  was  taken.  The  admissibility  of  other  documents  is  deter- 
mined by  the  general  rules  of  evidence  heretofore  considered. 
And  the  same  distinction  is  to  be  observed  respecting  the  proof  of 
documents;  those  found  on  board  tJie  captured  vessel  being  ad- 

qaeation  In  oontroTeny.     IF  another  qncctum  Brian,  for  ioBtanw,  u  to  the  pnpottioiis 
'  '  '   the  oimen  uid  crew  of  the  captnmig  vgnel  are  entitled,  the  tsetiinoDy  vhid 
ide  thii  question  mnet  be  eouched  for,  not  iihoiib  the  pipers  of  the  priie 
r  the  deiKisiticiiia  of  her  crew,  bat  elaevrheie,  nnd  Ubertv  janeX  tbeirfore  br 


a  which  the  oimen  and  crew  of  the  captnmig  vaasel  are  entitled,  the  teetiinoDy  vhid 

"    '  be  Bouched  for,  not  amons  the  papers  of  the  7~" 

r  crew,  bat  elaavrhere,  and  Uberty  mus 

. teetimony.     The  case  of  a  joiut  captiite  has  betn  K 

e  think ,  correctly,  as  an  anHiogona  caas.     Where  aevenl  cmiarra  claim  a  ahBm  of  tbe 


will  decide  thii  qneation  mnet  be  eouched  for,  not  anions  the  papers  at  the  priie 

VFtte\.  or  the  deiiositicina  of  her  crew,  bat  elaevrheie,  and  Ubertv  maat  tbeirfore  br 

o  addace  Uiia  teatimony.     The  case  of  a  joiut  captute  has  beta  ntentionrd,  and 


prize,  extrinaic  teatinionj  is  admitted  to  establish  their  righEa.  Tliej  are  not,  and 
onght  not  to  be,  confined  to  the  testiniony  which  may  be  eitraded  ftmn  the  crew. 
And  yet  the  Btaudiufc  interrogatories  are,  in  acme  degree,  adapted  to  ibia  csae.  Each 
indindual  of  the  crew  is  alwaye  aaked  whether,  at  the  time  of  capture,  any  other  Te«*el 
waa  in  sight.  Notwithstanding  this,  the  claimanta  to  a  joint  intentat  in  the  prize  are 
always  permitted  to  adduce  testimony  drauu  frani  other  boutcps  to  eatabliah  their 
claim.  The  caae  before  the  court  is  one  of  mncb  greater  streugtb.  The  captors  are 
charged  with  direct  and  jjoaitlve  fraud,  which  is  to  strip  them  of  rights  claimeil  nnder 
their  commissions.  Even  if  exculpatory  testimtaiy  coiild  be  expected  from  the  priie 
creff,  the  interrogatoTin  ore  not  calculated  to  draw  it  fnim  them.  Of  courae,  it  will 
TBrelv  happen  that  testimony  taken  for  the  aole  purpose  of  decidine  the  qneation 
whether  tlie  captured  vessel  ought  to  be  coudemnMl  or  restored,  shonld  ftiniiidi  stilB- 
cicnt  lights  for  lietermiliing  whether  the  csptare  has  been  bona  fda  or  colloaiTO.  If 
drcumiitancea  of  ilouhtful  appoanince  occnr,  justice  wqniw*  that  an  ojiportunit;  to 
explain  those  circnmvlances  should  be  given  ;  snd  that  fraud  Khould  never  be  fixed  on 
an  individual  until  he  has  been  allowed  to  clear  bimaelT  from  the  imputation,  if  in  Ua 

"Under  these  impresdona,  the  case  miut  be  a  atrong  one  :  indeed,  the  coUnaiTv- 
ness  of  the  capture  must  be  slmoat  confessed,  before  the  conrt  could  think  a  lefoa*! 
to  allow  other  proof  ilun  ia  furnished  l^  the  captured  veaael  juatifiable."     1  Wheat. 

J  2  c.  Roh.  2flB,  n.  fn). 

•  2  Browne,  Civ,  A  Adm.  Law,  p.  Mfl  j  Jacobten's  Bea  Laws,  p.  *06. 


lowed  to  give  additional  teaHmoDy,  after    Bl.  Pr.  Caa.  8«. 
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mitted,  prima  fade,  without  other  proof  of  their  genaineneBB  thao 
the  fact  of  their  living  been  there  foond  and  the  verification  of 
them  by  the  master  of  the  ehip ;  ^  while  the  proof  of  other  papers 
is  governed  by  the  other  rules  above  referred  to. 

§  452.  Tltl*  prov«d  only  by  bill  of  bbI*.  It  la  of  conrse  ex- 
pected that  every  ship  has  on  board  the  proper  and  umal  docu- 
mentt,  shoving  her  national  eharaeter  and  oufnerahip,  and  the 
innoeent  nature  qf  her  employment;  and  that  these  are  carefully 
preserved  and  readily  submitted  to  the  inspection  of  the  captors. 
These  documents  have  been  described  in  coasidering  the  documen- 
tary evidence  in  instance  causes.^  But  the  proof  of  title,  for 
obvious  reasons,  is  required  with  more  strictness  in  prize  pro- 
ceedings than  in  others ;  and  hence  the  legal  title  of  the  ship  can 
be  asserted  in  the  prize  court  only  as  to  those  persons  to  whom 
it  is  conveyed  by  the  6tU  of  »aie,  irrespective  of  any  equitable  in- 
terest claimed  by  others ;  the  court  looking  singly  to  the  bill  of 
sale,  the  document  recognized  by  the  law  of  nations,  and  decisive 
of  the  ownership.  If,  by  tliis  document  the  vessel  stands  as 
enemy's  property,  it  is  condemned  as  such,  leaving  equitable 
interests,  if  any  exist,  to  other  jurisdictions."  And  so  impor- 
tant is  the  production  of  this  document  deemed,  that  its  absence 
atone,  according  to  the  constant  habits  of  the  admiralty  court, 
fomids  B  demand  on  the  party  for  further  proof.* 

§  453.  ntlo.  flupioioiu  oironnutuioea.  The  grand  circumstan- 
ces which,  ae  Dr.  Browne  observes,'  if  proved,  go  strongly  to  con- 
demn the  ship,  or  at  least  to  excite  strong  suspicion,  relate  chiefly 
to  this  documentary  evidence.  Among  these  are  said  to  be,  — 
the  want  of  complete  and  proper  papers ;  the  carrying  of  falte  or 
eUorable  papers ;  the  throwing  overboard  of  papers ;  (a)  prevarica^ 
tion  of  the  master  and  officers  in  their  testimony  in  prepartUorio  ; 
spoliation  of  papers ;  the  inability  of  the  master  to  give  an  aceovnt 
of  the  ownership ;  the  master's  own  domidle  and  national  charac- 
ter ;  his  conduct,  and  that  of  the  vessel ;  the  time  when  the  papers 
were  drawn  and  executed,  and  whether  before  or  after  the  esis- 


*  Tb«  WelTsait,  1  C.  Bob.  122.  '  2  BralmB,  Civ.  k  kirn.  L.  p.  til. 
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tence  ol  the  war,  (a)  It  has  already  been  seen  ^  (ft)  that  the  pre- 
sumption from  tlie  apaliation  of  papers  ariaes  more  readily  in  the 
admiralty  courtB  than  in  other  tribunals,  and  is  administered  vith 
greater  stringency  and  freedom;  but  in  prize  cauaea  this  strin- 
gency is  exhibited  with  more  vi^lance  and  force  than  in  those  on 
the  instance  side  of  the  court.  Neutral  masters  are  held  to  be  not 
at  liberty  to  destroy  papers ;  and  if  they  do  bo,  the  explanation 
that  they  were  mere  private  letters  will  not  be  received.'  The  act 
alone  was  ground  of  condemnation,  by  the  law  of  nations ;  and 
this  rule  is  said  to  be  administered  in  the  French  and  other  conti- 
nental couria,  to  the  extent  of  the  principle ;  but  in  the  British 
prize  courts  the  rule  is  modified  to  this  extent,  that  if  all  other 
circumstances  are  cleEir,  this  alone  shall  not  be  damnatory,  if  sat- 
isfactorily accounted  for;  as,  for  example,  if  it  were  done  by  a 
person  with  intent  to  promote  private  interests  of  his  own.*  A. 
similar  modification  of  the  rule,  in  principle,  is  admitted  in  the 
United  States.* 

§  454.  8.  CompetenoT  of  Proof.  It  has  already  been  stated,  in 
regard  to  witnesses  in  the  instance  ooort,'  liiat  the  objection  of 
their  oompetency,  on  the  score  of  interest,  was  generally  held 
valid,  as  it  is  at  common  law.  But  in  the  prize  court,  from  the 
nature  of  the  subjects  in  judgment,  it  is  obvious  that  this  rule 
must  necessarily  be  subject  to  many  and  lai^  exceptions.  The 
practice  in  the  High  Court  of  Admiralty  in  England  prior  to  the 
recent  statute  on  this  subject  seems  not  to  have  been  perfectly 
uniform,  though  apparently  inclining  against  allowing  tJie  objec* 
tion  of  interest  to  prevail  upon  the  question  of  capture."  But  in 
the  United  States  it  has  been  clearly  held,  that  the  common-law 
doctrine  as  to  competency  is  not  applicable  to  prize  proceedings ; 
and  that  in  priie  courts,  no  person  is  incompetent  as  a  witness 

1  Supra,  I  <DS.  *  The  Two  Brothcn,  1  C.  Bob.  ISS. 

■  The  Headiick  ft  AUda,  B».j  k  Mkf.  106  ;  The  Hunter,  1  Dods.  4S0.  Aud  ne 
The  Mark  Magdaleiu,  Hay  k  Har.  247  ;  The  RisiDg  Sun,  2  C.  Rob.  lOt. 

•  The  Piiam.,  S  Wheat  227.  '  Supra,  g  «4. 

■  The  Harii,  1  C.  Bob.  340,  8G3  ;  The  Drie  GebniedBn,  6  C.  Rob.  tSS,  n.  (a)  , 
The  Galen,  2  Doda.  21  ;  The  Catherine  of  Dover,  2  Hag);.  14G. 

(a)  The  beta  that  the  veaael  la  off  her  or  manifest,  or  chartw-putT,  or  inToicA, 

course,  and  that  her  log-book  caoDot  be  The  E1U  Warier,  BI.  Pr.  Caa.  2SS  ;  Th« 

found,  are  suspicious  oircumiitancea.     The  Stephen  Hart,  Id.  387  ;  The  Springbok, 

Joseph  H.  Toone,  Bl.  Pr.  Cai.  223.    So,  Id.  434. 

that  certain  parts  of  the  cargo  are  not  on  (ft)  The  Bermuda,  3  Wall.  (U.  S.)  014  ; 

the  manifeet  (The  Peteiliofl;  BL  Pr.  Caa.  The  Heney,  BL  Pr.  C««,  187. 
468)  i  and  the  ahaenw  of  a  bill  of  lading 
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merely  on  ttie  ground  of  interest ;  but  the  testimony  of  every 
vitneas  is  admissible,  subject  to  all  exceptiona  as  to  its'credibil- 
Ity ;  and  accordingly,  npon  an  order  for  further  proof,  where  the 
benefit  of  it  is  allowed  to  the  captors,  their  atteatations  hare  been 
held  clearly  admissible.^  The  testimony  of  the  master,  officers, 
and  crew  of  tlie  captured  ship  is  also  admissible,  in  all  stages  of 
the  cause,  on  the  same  principle.  But  where  a  neutral  ship  was 
captured  for  a  breach  of  blockade,  and  a  question  arises  from  the 
destinatioD  of  the  ship,  though  in  other  cases  the  court  is  dis- 
posed to  give  great  attention  to  the  evidence  of  the  master  and 
mate,  their  testimony,  in  this  case,  will, not  be  deemed  entitled  to 
any  advantageous  preference.  For,  if  there  was  a  fraudulent 
design  to  evade  the  blockade,  the  master,  and  probably  the  mate 
also,  as  his  accomplice,  must  have  been  the  principal  agents ;  and 
therefore,  where  they  speak  of  the  situation  of  the  vessel,  their 
testimony  must  be  outweighed  by  that  of  the  common  seaman, 
unless  there  is  reason  to  suspect  that  these  have  been  debauched 
by  the  captors.'  ■ 

§  455.  Allea  en«my  gMieraUy  not  admlaalble  am  »  wltnoH.  It  is, 
however,  contrary  to  the  practice  of  the  prize  court,  to  send  a 
commission  to  take  evidence  in  an  enemy's  country;^  not  that 
an  alien  enemy  is  in  all  cases  and  universally  disabled  as  a  wit- 
ness, but  that  the  cases  of  exception  are  few.  Thus,  an  Ameri- 
can resident  in  France,  during  a  war  between  France  and  Great 
Britain,  and  therefore  subject,  in  England,  to  all  the  disabilities 
of  a  French  merchant  as  to  the  power  of  becoming  a  claimant  in 
a  prize  proceeding,  was  nevertheless  deemed  not  incompetent  as 
a  witness,  on  that  account.* 

§  456.  Offloial  deolaratlona  of  forelsn  StatM.  The  official  decla- 
ratitmt  of  a  fortign  State  are  also,  to  a  certain  extent,  admissible 
in  evidence.  Thus,  in  the  case  of  a  demand  for  salvage  on  an 
American  vessel,  recaptured  from  a  Spanish  cruiser,  which  had 
taken  her  as  prize  on  the  ground  that  she  was  bound  to  Malta, 
then  a  belligerent  port,  with  a  cargo  of  provisions  and  naval 
stores,  a  document  under  the  seal  and  sign-manual  of  the  Presi- 
dent of  the  United  States,  declaring  that  the  cargo  was  the  prop- 

1  The  Anne,  S  Wheat  ISG,  441.    And  see  The  Qntiiu,  9  Cnnch,  86a 

*  The  James  Cook,  1  Eiiw.  Adm.  281. 

■  The  Ms^iu,  1  C.  Bob.  35  ;  Tha  Diaoa,  2  QUI  VI. 

*  The  Falcon,  6  C.  Rob.  167. 
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ertj  of  the  United  States,  and  destined  for  the  supply  of  its 
squadron  in  the  Mediterranean,  w&a  held  admissible  in  proof  of 
that  fact.  The  learned  judge  on  that  occaaion  observed,  that 
great  respect  is  due  to  the  declaration  of  the  government  of  a 
State ;  not  to  the  extent,  which  has  sometimes  been  contended 
for,  that  the  convoy  of  a  vessel  of  the  State,  or  public  certificates 
that  the  goods  on  board  are  the  property  of  its  subjects,  should 
at  once  be  received  as  sufficient  to  establish  that  fact,  and  to 
supersede  all  further  inquiry ;  because  it  is  very  possible  for 
govenunents  to  be  imposed  on  vith  regard  to  facts  of  that  nature, 
which  they  can  take  only  on  the  representation  of  interested  in- 
dividuals. But  vlien  tliere  is  an  averment  like  this,  relative  to 
their  own  immediate  aettj  it  would  be  a  breach  of  the  comity  and 
respect  due  to  the  declarations  of  an  independent  State,  to  doubt 
the  truth  of  an  assertion  which  could  not  have  been  made  but 
upon  a  thorough  knowledge  and  conviction  of  the  fact.'  (a) 

§  457.  4.  Uode  of  taking  tsaUmony.  We  have  seen  that  the 
preparatory  examinations,  in  prize  causes,  are  ordinarily  taken 
before  the  commiBsioiiers  of  prize,  upon  the  standing  interroga- 
tories, and  sometimes,  though  rarely,  before  the  judge.  Other 
testimony  is  taken  in  the  mode  usual  in  other  cases  of  admiral^ 
and  maritime  jurisdiction,  which  has  been  sufficiently  stated. 
But  in  the  Supreme  Court  of  the  United  States,  in  all  cases  of 
admiralty  and  maritime  jurisdiction  where  new  evidence  may 
be  admissible,  the  testimony  of  witnesses  must  he  taken  under 
a  commission,  issued  from  that  court,  or  from  any  circiiit  court 
nnder  the  direction  of  a  judge  thereof,  npon  interrogatories 
and  cross-interrogatories  duly  filed ;  but  the  mle  does  not  pre- 
vent any  party  from  giving  oral  testimony  in  open  court,  in  cases 
where  by  law  it  is  admissible.*  No  other  seal  is  necessary  to  be 
affixed  by  the  commissioners  to  their  return,  than  the  seal  to  the 
envelope.' 

§  458.  5.  PreaompUoiM.  In  prize  courts  there  are  certain  pre- 
tumptiong  wliich  legally  affect  the  parties,  and  are  considered  of 
general  application,  and  which  therefore  deserve  particular  notice 

'  The  Huntress,  8  C.  Eob.  110. 

»  BuIm  of  the  Supreme  Court,  Tieg.  27  ;  The  London  P«cket,  2  Wheat  SH. 

*  Grant  V.  Xajlor,  4  Cnmch,  228 ;  DanL  Aim.  Pract.  265. 

of    irtence  of  s  itate  of  war.     Prize  Casei,  2 
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in  tills  place.  These  relate  chieBj  to  the  ownership  of  the  prop- 
erty, the  Dational  character  of  the  ship,  aud  the  domicile  aiid 
Dationalit;  of  the  master  and  claimanta. 

§  459.  Title.  OwnenUp.  PrMnmption.  In  regard  to  the  title 
and  ownerakip,  poBsession  ia  presumptiTe  evidence  of  property, 
and  therefore  juBtiQes  tlie  capture  of  Bhi{)&  and  cargoes  found  iu 
the  enemy's  possessiou,  though  it  may  not  always  furnish  suili- 
cient  ground  for  condemnation.^  (a)  If,  upon  further  proof 
allowed  to  the  claimant,  there  is  still  a  defect  of  evidence  to  show 
the  neutral  character  of  the  property,  it  will  be  presumed  to  belong 
to  the  enemy."  (6)  Goods  found  in  an  enemy's  ship,  are  pre- 
sumed to  be  enemy's  property,  unless  a  distinct  neutral  character 
and  documentary  proof  accompany  them.^  (c)  Where  a  ship  has 
been  captured  and  carried  into  an  enemy's  port,  and  is  afterwards 
fnund  in  the  poBsession  of  a  neutral,  the  presumption  is,  that 
there  has  been  a.  regular  condemnation,  and  the  proof  of  the  con- 
trai}'  rests  on  the  claimant  against  the  neutral  possessor.*  Ships 
are  presumed  to  belong  to  the  country  under  whose  flag  and  pass 
they  navigate ;  and  this,  although  purchased  by  a  neutral,  if  they 
are  habitually  engaged  in  the  trade  of  the  enemy's  country  ;  even 
though  there  be  no  seaport  in  the  territory  of  the  neutral.^  This 
circumstance  is  held  conclusive  upon  their  character,  against  tiie 
claimant;  he  being  not  at  lil>erty  to  deny  the  character  which 
he  has  worn  for  his  own  benefit  and  upon  the  credit  of  his  own 
oath  or  solemn  declaration.  But  it  is  not  conclusive  f^inst 
others ;  for  these  are  still  at  liberty  to  show  that  the  documentary 
and  apparent  character  of  the  ship  was  fictitious,  and  assumed  for 
purposes  ot  deception."  (li)     So,  the  produce  of  an  enemy's  colony 

>  The  Besolation,  2  DalL  19,  22. 

*  Wheat,  on  Captares,  App.  p.  312 ;  The  Magntu,  1  C.  Rob.  81,  35. 
»  2  Wheat.  App.  n.  2*. 

•  The  Countaaa  of  Lauderdale,  i  C.  Bob.  283  ;  2  Wheat.  App.  p.  25. 

»  The  VigiUntU,  1  C.  Bob.  1,  15  ;  The  Vrow  Ann*  Catharuia,  6  C.  Bob.  18*.  170 ; 
3  Wheat.  App.  p.  2S. 

■  The  Fartuna,  1  Doda.  87  ;  The  Succesa,  Id.  131  ;  2  Wheat  App.  p.  80. 

(o)  8esPri»Ca«es,  2  Black  (11.3.1,686.  in  hU  depositions  were  ineonsiatant,  it  wm 
(A)  The  Jenny,  5  Wall,  f  C.  3. )  377.  held  that  her  character  as  a  neutral  was 
(e)  Where  a  vessel  waa  captured,  on  an  not  made  out,  and  that  the  money  was  for- 
illeRal  voyage  from  an  enemy's  port,  and  feited.  The  Waniio,  1  Low.  18.  The 
her  pttpers  were  all  destroyed  before  the  bill  of  lading  is  weak  evidence  of  owner- 
capture,  60  that  her  national  character  did  ship  of  cargo.  The  Sally  Msgee,  3  Wall 
not  distinctly  appear,  and  the  master,  who  (U.  3. )  451. 

was  ■  Britiah  tu^ect  and  the  only  claim-  (d)  Or  that  the  tranafpr,  under  which 

ant,  claimed  a  siiin  of  money  which  was  the  apparent  ownerahip  is  in  the  enomy, 

fonnd  on  board,  and  his  statements  made  waa  merely  colorable.     The  OcMn  &ide. 
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is  'conclusively  presumed  to  be  enemy's  property,  so  far  as  the 
question  of  prize  is  concerned,  whatever  the  local  residence  of  the 
true  owner  of  the  soil  may  be ;  and  accordingly,  the  claim  of  a 
neutral  German  to  the  produce  of  a  plantation  descended  to  him 
in  a  belligerent  Dutch  colony  was  rejected.' 

§  460.  Joint  oaptnre.  Preaomptloii.  In  questions  of  joint  cap- 
ture, also,  there  is  an  important  presumption  in  prize  law,  in 
favor  of  public  ships  of  war ;  it  being  generally  and  with  few 
exceptions  presumed  that  all  such  ships  actually  in  tight  were 
assisting  in  the  capture,  and  therefore  are  entitled  to  a  share  in 
the  prize.^  And  tiie  benefit  of  this  presumption  is  extended  to 
all  ships  associated  together  by  public  authority ;  as,  for  example, 
in  a  blockading  squadron ;  though  they  were  not  all  in  actual 
siglit  at  the  moment  of  the  capture."  But  in  the  case  of  a  claim 
of  joint  capture  by  a  private  vessel,  this  presumption  is  not 
admitted ;  but  the  claimant  must  prove  actual  intimidation,  or 
actual  or  constructive  material  assistance,  (a)  The  reason  of  this 
distinction  is,  that  public  ships  are  under  a  constant  obligation 
to  attack  the  enemy  and  capture  his  ships  wherever  seen ;  and 
it  is  presumed  that  the  performance  of  this  duty  is  always  in- 
tended ;  but  privateers  are  under  no  such  obligation,  their  com- 
missions being  taken  for  mere  purposes  of  private  gain  by  plunder, 
which  they  are  at  liberty  to  pursue  or  not,  at  their  pleasure.  And 
iu  regard  to  public  ships  in  sight,  the  preaumption  may  be  repelled 
by  proof  that  the  ship,  claiming  as  joint  captor,  had  discontinued 
the  chase,  and  changed  her  course,  in  a  direction  inconsistent  with 
any  intent  to  capture  ;  or  by  proot  of  other  circumstances  plainly 
and  openly  inconsistent  with  such  design.*  (&) 

1  The  Phtenix,  S  C.  Rob,  20  ;  The  Vrow  Anna  Catharina,  Id.  IB*,  170  ;  Boyle  r, 
Beatxon,  0  Craiich,  191. 

3  Thti  Dordrecht,  2  C.  Rob.  Cfi,  64  ;  Tlie  Boltert,  S  C.  Rob.  194. 

'  ThB  Foraigheid,  S  C.  Rob.  811,  818  ;  La  Flore,  G  C.  Rob.  289  ;  2  Wheat.  App. 


S8  Eng.  Law  &  Eq.  676.     In  case  of  an  principle  of  law  is  ably  discuaaed  by  Low- 

all^iT  sale  to  a  oeutral  just  before  the  ell,  J.     The  facts  wra  theae.     The  case 

war,  the  court  will  require  full  proof  of  aroea  out  of  the  action  of  Auguat,  1864, 

the  sale,  ralue,  price,  and  payment.     The  in  the  Bay  of  Mobile.     After  the  «hi{>s 

Eruat  Merck,  38  Eng.   Law  ft  Eq.  594.  under  the  immediate  command  of  Admiral 

See  also  The  3<^laizie,  Id.  687.  Farragnt  hud    passed    Ports    Unrgan  and 

(n)  The  aame  rule  appUrs  to  revenue  Gaiue-s,  they  hiul  an  engaffenient  with  the 

cutters  as  to  privateera.     The   Bellona,  TeN'l  tniii  Tennessee,   toA  captured  her, 

Edw.  68.  and  Htt'rwarLla  the  felina  and  otiier  <rea- 

|()  In  TLe  Selina,   1    Low.   30,    this  sell.    These  latter  vessels  wete  the  subject 
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§  461.  tta^mj.  PrMoniptlon.  As  to  the  question,  leho  are  to  be 
coTuidered  enemiet  or  not,  the  pr«8umptioD  is,  that  every  person 
belongs  to  the  country  in  which  he  has  a  domicile,  whatever  may 
be  the  country  of  his  nativity  or  of  his  adoption.^  And  the 
masters  and  crews  of  ships  are  deemed  to  possess  the  national 
character  of  t^e  ships  to  which  they  belong,  during  the  time  of 
^eir  employment.'  A  neutral  consul,  resident  and  trading  in  a 
belligerent  country,  will  be  presumed  and  taken,  as  to  his  mer- 
cantile character,  to  be  a  belligerent  of  that  country.^  Although 
a  person  goes  into  a  belligerent  country  originally  for  a  temporary 
and  special  purpose  only,  yet  if  he  continuea  there  during  a  sub- 
stantial part  of  the  war,  and  beyond  the  time  necessary  to  disen- 
gage himself,  contributing,  by  the  payment  of  tases  and  other 
means,  to  the  strength  of  that  country,  the  original  and  special 
purpose  of  his  coming  will  not  suffice  to  repel  the  presumption  of 
his  hostile  character.*  (a) 

>  Tha  Indun  Chief,  S  C.  Bob.  12,  S2 ;  Tha  PresideDt,  6  C.  Sob.  278  ;  Ths  Ann 
GreoD,  1  Gall.  27t ;  The  Veaos,  8  Craoch,  2S8.     See  2  Wheat.  App.  27. 

*  The  Embdeu,  1  a  Eob.  IS ;  The  Endnught,  Id.  22 ;  The  Beraon,  Id.  102 ; 
2  Wheat  App.  p.  2d. 

•  The  Indian  Chief,  S  C.  Hob.  22, 
"  ""     "  ~^  — -, 

n  2  Whait.  App.  pp.  27-26. 

of  the  pToceedinsa  in  thia  case.  Three  acta  of  the  Uotted  States  it  different  from 
TesseU  of  the  Federal  Bquadron,  which  the  English  aod  does  oat  Iiiclude  anch 
were  Dot  adapted  to  paasing  the  batteriea,  conBtmcIive  c&pton;  but  that  neither  a 
were  Btationed,  aomeof  them  near  the  main  whole  fleet,  engaged  id  the  closest  awiocia. 
chaDnel  and  others  in  Mississippi  Sound,  don  known  to  the  English  law,  that  of  an 
about  twenty  niilca  distant  by  water  from  authomed  blockade,  nor  auch  parts  of  Uiat 
that  entrance,  but  much  nearer  the  bay  by  fleet  as  may  by  orders,  general  or  special, 
way  of  Grent'n  Paw,  had  that  passage  been  gire  chase  to  a  vessel  riolating  the  block. 
open ;  but  it  bad  been  wholly  obstructed  ads,  are  entitled  to  be  considered  as  con- 
by  barriers  put  there  by  the  Confederate  atructive  capton  ;  but  only  those  which 
army.  The  duties  of  Uuae  two  stjuadrona  fulfil  the  statute  definition  1^  being  within 
of  Teasels  were  to  aid  the  treopa  in  land-  signal  distance  of  the  actnal  captor,  at  the 
ing  and  besieging  the  forts,  and  to  porsue  time  of  the  capture,  and  by  statute,  1664, 
any  hostile  vessel  that  might  approach  c.  171,  §  10,  "  under  ciraumslances  and 
their  stations  from  without  or  within  the  in  such  condition  aa  to  be  able  to  render 
bay  ;  and  the  first  sqaadron  was  besides  to  effective  aid  if  required."  Cf.  The  Chero- 
assist  aav  of  the  Federal  vessels  that  kee,  2  Spraffue,  236. 
might  fail  to  pass  the  batteries,  and  put  The  limit  of  "  signal  diltance  "  in  such 
back  in  distress.  The  rjuestion  which  cases  varies  with  the  circumstances  of  the 
arose  upon  this  state  of  facts  was  whether  case,  the  clearness  of  the  aUnoaphere.  &c. 
both  or  either  of  these  divisions  stationed  It  must  be.  in  any  case,  a  distance  within 
outside  the  hay  were  entitled  to  share  in  which  a  signal  oii^ht  in  that  particular 
the  captures  above  mentioned.  Lowell,  J.,  case  be  seen  if  given.  Under  ordinary 
after  reviewing  the  English  authorities,  circumstances,  the  distance  at  which  the 
and  stating  the  English  law  substantially  day  signals  can  be  read  has  been  held  to 
M  it  is  given  by  Prof,  Greenleaf,  holds  be  six  miles.  The  R.  E.  Lee,  1  Low.  36. 
that  the  true  constrnctiou  of  the  prixe  (a)  Personal  hoatili^  of  the  owners  of 
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nn-pertjr  ig  not  esspotul.      It  u  snough  gi&nce.     Ibid.;  The  UUft,  Id.  177.      Se« 

)f  U  appeu  ttut  the  propeitr  has  been  m  also  The  On;  Jacket,  GWalL  (U.S.)  8i3  ; 

SQch  motion  to  the  enemy  tiiat  k  conrt  oT  The    William    Bwalej,    Id.    877  ;    Tbs   . 

prize  in>7  de«l  with  it  u  if  it  belonged  to  Furl,  Id,  57t ;  ife  Sea  Lioo,  Id.  680  ; 

theenem;.   The  Am;  Warwick,  2  Spragne,  The  Springbok^   Id.   1;    TliB   TvUriuJt, 

la.     A  traitor  or  rebel  may  also  be  an  Id.  28. 
enemy,    notwmutanding   he   owes   alle- 
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CHAPTER  V. 

t  PROOF.I 


§  462.  The.  cause  having  been  beard,  apon  the  ghip^s  papers 
and  the  preparatory  ezamLiations,  if  upon  Buch  hearing  it  still 
appears  doubtful,  it  is  in  the  discretion  of  the  court  to  allow 
or  require  further  proof,  either  from  the  claimants  alone,  or 
equally  from  them  and  the  captors.*  (a)  In  some  cases  it  is  re- 
quired by  the  court,  for  its  own  relief  from  doubt ;  in  others,  it 
is  allowed  to  the  party,  to  relieve  his  case  from  suspicion ;  and 
it  may  be  restricted  to  specific  objects  of  inquiry.  It  may  be 
ordered  upon  aflSdavits  and  other  papers,  introduced  without  any 
formal  allegations,  which  is  the  more  modem  and  usual  mode, 
introduced  for  the  sake  of  convenience;  or  it  may  be  ordered 
upon  plea  and  proof,  according  to  the  more  ancient  course ;  in 
vhich  case  the  cause  is  opened  to  both  parties,  de  novo,  upon 
new  and  distinct  allegations.^  Plea  and  proof  has  been  termed 
"  an  awakening  thing ; "  admonishing  parties  of  the  difficulties 
of  their  situation,  and  calling  for  all  the  proof  which  their  case 
can  supply.*  When  further  proof  is  allowed  to  the  claimants,  in 
the  ordinary  mode,  the  captors  are  not  permitted  to  contradict, 
by  affidavits,  the  testimony  brought  in ;  counter-proof  on  the  part 
of  the  captors  being  aduussible  only  under  the  special  direction 
of  the  court* 

§  468.  By  ordvr  of  ooorL  Further  proof  may  be  ordered  by  the 
court  Uielfy  upon  any  doubt  arising  from  any  quarter ;  whether 
the  doubt  arises  solely  from  the  evidence  already  in  the  cause,  or 

>  See,  on  this  sul^JBct,  1  Wteat  App.  Note  I.  j  3  Wheat.  App.  Note  II. 

'  FurthBT  proof  u  not  pecoliar  to  pme  canees.  The  court  will  order  it  on  the 
Instance  side,  m  a  revenue  cauae,  vhere  the  evidence  is  so  contradictory  or  amhignoos 
aa  to  render  a  decieian  difficult.     The  Samuel,  1  Wheat.  9. 

»  The  Minerra,  1  W.  Rob.  189. 

*  The  Hagnna,  1  C.  Rob.  3S.  And  see  2  Browne,  Civ.  k  Adm.  L.  p.  4S3  ;  The 
AdKana,  1  C.  Rob.  813  ;  The  Sallj,  1  QaU.  408. 

<  The  Adriana,  1  C.  Rob.  318. 
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is  raised  by  circumBtances  extrinsic  to  that  evidence.  But  this 
is  rarely  done  upoD  the  latter  ground,  unless  there  is  also  some- 
thing in  the  original  evidence  which  suggests  further  inquiry. 
Thus,  where  a  vessel  was  stopped  and  searched  by  a  ship  of 
war,  and  a  letter,  disclosing  the  hostile  character  of  the  vessel, 
was  found  on  board  and  was  transmitted  by  the  searching  officer, 
officially,  to  the  king's  proctor,  after  which  the  vessel,  being  per- 
mitted to  proceed,  was  captured  and  sent  in  by  another  cruiser ; 
this  letter,  under  the  circumstances,  was  flowed  to  be  intro- 
duced on  further  proof.^  Where  the  case  is  perfectly  clear,  and 
not  liable  to  any  just  suspicion,  upon  the  original  evidence,  the 
court  is  not  disposed  to  favor  the  introduction  of  extraneous  mat- 
ter, or  to  permit  the  captors  to  enter  upon  further  inquiries.' 
And  viiere  further  proof  is  ordered  by  the  court  expressly  vith 
respect  to  the  property  and  destination  of  the  ship  on  the  return 
voyage,  and  it  is  accordingly  furnished  by  the  claimants,  the  cap- 
tors will  not  be  permitted  to  ai^e  for  a  condemnation  on  a  new 
ground  disclosed  by  the  further  proof,  but  the  court  will  con- 
fine all  objections  to  the  points  already  designated  for  further 
investigation.'  (o) 

§  464.  At  nqaaat  of  oiaimuit  In  cases  of  reasonable  doubt, 
the  court  will  admit  the  claimant  to  further  pro^,  where  his 
conduct  appears  fair,  and  is  not  tainted  with  illegality.*  It  ie 
the  privilege  of  honest  ignorance,  or  honest  negligence,  to  neu- 
trals who  have  not  violated  the  law  of  neutrality  ;  as,  for  exam- 
ple, for  tiie  abseuce  of  a  bill  of  sale  of  a  ship  purchased  in  the 
enemy's  country.^  So,  where  the  bill  of  lading  is  unaccompanied 
by  any  invoice  or  letter  of  advice,  Uie  neutral  claimant  may  be 
admitted  to  further  proof,  even  though  the  ship  and  the  residue 
of  the  cargo  were  belligerent,  and  the  master  had  thrown  papers 
overboard."  Further  proof  will  also  be  allowed  to  the  claimant, 
where  the  captors  have  been  guilty  of  irregularity,  in  not  bring- 

>  Tbe  Borneo,  6  C  Rob.  Sfil.  But  in  *  prior  ctM,  U  appUcation  ncvlj  nmiUr, 
was  refused.  The  ibrah,  B  C.  Rob.  8S0  ;  rupra,  S  44S.  And  see  Tha  liTeipool  Packet, 
]  Gull.  G2fi  ;  The  Botlmea  k  Janatoff,  2  OaU.  78,  82. 

^  Ibiil.  ;  The  Alexaader,  1  Gall.  G32.  *  The  LvdUhead,  3  Actoo,  1S3. 

«  ThB  Bothni^a  &  JanstofT,  2  Gall.  S3.  *  The  Walnut,  1  C.  Bob.  139,  134. 

»  Tbe  Friendsohaft,  S  Wheat.  14,  48. 

(a)  In  The  NelUe  (BI,  Pr.  Cw.   667),    nra,  and  there  w 
le  vaa  ordered  to  stand  for  farther    the  blockadn  n~ 


proof,  though  no  witneMM  were  sent  with    property  was  enemy  propeity. 
the  prize,  and  no  reason  given  for  the  f*il- 
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ing  in  the  papers,  or  the  master  of  the  captured  ship.*  But 
where  further  proof  is  slloved  the  claimant,  proof  by  his  own 
affidavit  is  indispensably  necessary,  as  to  his  proprietary  interest, 
and  to  explain  the  circumstances  of  the  transaction ;  and  tlie 
absence  of  sach  proof  and  explanation  always  leads  to  consider- 
able doubt."  If,  upon  an  order  foi'  further  proof,  the  party 
disobeys  or  neglects  to  comply  with  its  injuuctioos,  such  disobe- 
dience  or  ne^cct  will  generally  be  fatal  to  his  claim.^  (^a) 

§  465.  At  reqneat  of  oaptan.  In  allowing  further  proof  to  cap- 
ton,  the  court  ia  more  reluctant,  and  sparing  in  its  indulgence ; 
rarely  allowing  it  when  the  transaction  appears  unsuspicious 
upon  tlie  preparatory  testimony ;  and  never,  imlesa  strong  cir- 
cumstances or  obvious  equity  require  it  And  in  such  cases  it  is 
admissible  only  under  the  special  direction  of  the  court ;  which 
can  never  be  obtained  where  the  captors  have  been  guilty  of 
gross  misconduct,  gross  ill-faith,  or  gross  negUgence,  the  attend- 
ant of  fraud ;  or  where  the  case  does  not  admit  of  a  fair  explana- 
tion on  their  side  ;  for  the  court  will  not  trust  with  an  order  for 
further  proof  those  who  have  thus  shown  that  they  mean  to 
abuse  it* 

§  466.  Wlwr*  olalmant  U  guUty  of  na^laoL  An  Order  for  fur- 
ther proof  will  also  be  refuaed  to  the  claimant,  where  he  has  been 
guilty  of  culpable  neglect,  or  of  bad  faith,  or  other  misconduct, 
justly  forfeiting  his  title  to  this  indulgence  from  tho  court  (b) 
Thus,  it  has  been  refused  to  the  shippers  in  a  hostile  ship,  who 
had  neglected  to  put  oo  board  any  documentary  evidence  of  the 
neutral  character  of  the  sliipment.^     So,  where  a  neutral  had 

>  The  London  Packet,  1  Jfasoo,  li. 

•  The  Venua,  6  Wheat.  127  ;  U  Nerayda,  8  Wheat.  108,  171. 

•  La  Nereyda,  tupra. 

•  The  Bothn«B  k  Jaustoff,  2  OalL  7S,  82  ;  The  Oeoige,  Id.  249,  8SZ ;  The  Actor, 
Bl.  Pr.  Ca».  200 ;  The  Annie,  fd.  209  ;  The  Elizabeth,  Id.  260. 

>  Ths  Flying  Fish,  2  OaU.  374. 

(a)  The  claiiDint  vrjil  not  be  allowed,  stances  of  each  csae.     It  ie  made  with 

npon  further  proof,  to  contradict  his  own  (^-eat  cautioD,  because  of  the  temptation 

teatimony,  in  theprejiBratoryi-xaniination,  it  holds  ant  to  ftand  and  peijnry.     It  is 

as  to  domicile  or  national  charBcler.     El  made  only  when  the  interesta  of  joitictc 

TeUpiifo,    1    Nawb.    383.      The  claimant  clearly  require  it      The  SaUy  Magee,    3 

way  move  for  the  order,   and   show  the  Wall.    (LI.   S.)   M9.     If  tha   motion   for 

grounds  of  the  application  by  affidavit,  leave  to  produce  further  proof  be  refiiEU'd, 

or  otherwise,  at  any  time  before  the  fin^  an  appeal  may  be  taken.     United  States 

decree  ia  rendered  ;  and   such   an  order  v.  The  Lilla,  2  Cliff.  (C.  Ct.  U.  S.)  169. 

may  also  be  made  in  the  Supreme  Court  (b)  The  Springbok,  Bl.  Pr.  Cas.  43*  ; 

of  the  United  State*.     The  makiug  ot  it  The  Gray  Jacket,  fi  Wall,  (U.  8.)  342. 
•uywhere   ia  controlled   by   the   circum- 
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fraudulently  attetDpted  to  cover  aud  claim  as  his  own  an  cuemj 's 
intcreBt  in  the  captnred  property,  and  afterwards  applied  for  tiie 
admisaion  of  further  proof  as  to  his  own  interest  in  the  same 
property.'  (a)  So,  where  there  has  been  a  concealment  of  material 
papers,^  or,  a  fraudulent  spoliation  or  suppression  of  papers ; ' 
or,  where  the  ship  purchased  of  the  enemy  has  been  left,  in  the 
management  of  the  former  owner,  in  the  enemy's  trade;*  or, 
was  captured  on  a  return  voy^e,  with  the  proceeds  of  her  out- 
ward cargo  of  contraband  goods,  carried  under  false  papers  for 
another  destinatiou ; '  or,  where  the  goods  wore  actually  shipped 
for  neutral  merchants,  between  enemy's  ports,  but  with  a  colorar  < 
ble  destination  to  a  neutral  port;"  or,  where  any  other  gross 
misconduct  is  proved  against  the  claimants,  or  the  case  appears 
incapable  of  fair  explanation  j ''  or,  the  further  proof  is  inconsis- 
tent with  that  already  in  the  case;^  or,  the  case  discloses  mala 
fidet  on  the  part  of  the  claimant.* 

§  467.  Further  proo^  how  taken.  As  to  the  mode  of  taking  tet- 
timony  in  cases  of  further  proof,  it  is  to  be  observed,  that  mere 
oral  testimony  is  never  admitted  j  but  the  evidence  must  be  in 
documents  and  depositions,  taken  in  the  manner  already  men- 
tioned. In  the  Supreme  Court  of  the  United  States  it  is  taken 
upon  commissions  alone.^ 

<  The  BetMT,  2  G&ll  S77.  And  >ae  The  Herrinuck,  S  CraDch,  S17  ;  The  Qnai 
BanutoO;  3  G.  Bob.  109;  The  Eemom,  3  C.  Boh.  IS  ;  The  Rosalie  &  Betty,  Id.  8M, 
3SB. 

'  The  Fortnaa,  3  Wheat.  236. 

*  The  St.  LawitDce,  S  Cmuch,  134.  Bat  if  the  maatcr  ihonld  nippros  p^pen 
reUtiiiK  solel J  to  hu  own  iateiest,  this  will  not  affect  the  claim  of  the  owners.  Tha 
Bisins  Son,  2  C.  Rob.  lOS. 

'  The  Jenm;,  4  C.  RobL  31.  *  The  Nancy,  8  C  Rob.  122. 

*  The  Carulins,  3  C.  Rob.  75. 

'  Tha  Vroaw  Hermina,  1  C.  Rob.  IflS,  IK ;  The  Hazard,  9  Cnnch,  209 ;  The 
Pizarro,  2  Wheat  227. 

*  The  Euphntei,  8  Cnuich,  3SS  ;  The  Orion,  1  Acton,  206.  Bat  that  thii  Tola  ii 
not  inflexible,  see  U  Flora,  d  C.  Rob.  1. 

°  The  Juffroaw  Anna,  1  C.  Rob.  126. 
10  The  Geoige,  2  OalL  24S,  2fi2 ;  Rnlee  of  the  Soprame  Ckinrt,  Beg.  2E,  37 ;  lupra, 

(a)  The  Ida,  20  £ng.  L.  &  E<i.  674 ;  Liuh.  (Adm.)  A. 
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PART  VIII. 

OF  EVIDENCE  IN  COURTS-MAKTIAL. 


PBEUXmABT  OBSERTATIOITB. 

§  468.  Uartlal  Uw.  uuitarr  law.  In  entering  upon  the  sub- 
ject ot  evidence  in  courta-martial  we  are  led  first  to  obBerve  the 
distinction  between  martiai  law  and  that  which  is  commoDlj,  and 
for  the  aake  of  this  distinction,  termed  military  law.  The  di£fer- 
ence  between  them  relates  more  directly  to  the  subjects  of  juris- 
diction, but  in  its  results  it  affects  the  rules  of  evidence.  In  the 
language  of  Lord  Loughborough,  "  where  martial  late  prevails,  the 
authority  under  which  it  is  exercised  claims  a  jurisdiction  over  all 
military  persons,  in  all  circumstances.  Even  their  debts  are  sub- 
ject to  inquiry  by  a  military  authority  ;  every  species  of  offence, 
committed  by  any  person  who  appertains  to  the  army,  is  tried, 
not  by  a  civil  judicature,  but  by  the  judicature  of  the  regiment  or 
corps  to  which  he  belongs."  ^  It  extends  also  to  a  great  variety 
of  cases  not  relating  to  Uie  discipline  of  the  army,  such  as  plots 
agunst  the  sovereign,  intelligence  to  the  enemy,  and  the  like.' 

1  Grant  r.  Oonld,  2  H.  BI.  9S. 

*  Whether  persona  not  longing  to  tlie  array  <»n  pomrlybe  en^JMited  to  martitil 
law  hu  bean  wrioUBly  doubted.  See  the  opinion  of  Mr,  Hargraye,  in  Bowe'a  Beporta, 
p.  xliT.     Id  the  morelimited  view  of  ita  extent,  martial  late  appliee  only  to  militaiy 

Enaat,  bat  reaches  all  their  transactions,  whether  civil  or  muitary  ;  while  niiVTlory 
vj  is  i*«trict*d  to  transactiou*  relating  to  the  discipline  of  the  army.  It  eeems,  how- 
ever, to  be  ffeoeraily  conceded,  that  jMrsona,  taken  in  open  rebellion  against  the  govern- 
ment, may  lawfully  be  tried  and  pnniBhed  by  martial  law  ;  bo  that  the  point  princi^Uy 
in  diepnte  ia,  whether  persons  can  be  tried  by  that  law  for  acta  of  rebellion  committed 
long  previous  to  their  aneat.  This  point  was  much  diacnaaed  in  Ireland,  in  the  case  of 
Comelltu  Crogsn,  who  was  condemned  and  executed  by  the  aentsnce  of  a  military 
conrt,  for  harlns  been  concerned  in  the  rebellion  of  1798,  without  having  been  taken 
in  aimi.  Hia  (fiance  waa  that  of  acting  ag  commiaaary  of  nippliea.  See  Bowe'e  Bep^ 
pp.  1-142. 
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It  is  "founded  on  paramonDt  necessity,  and  is  proclaimed  hj  a 
military  chief;"  and  when  it  is  imposed  apon  a  city  or  other 
territorial  district,  all  the  inhabitants  and  all  their  actions  are 
brought  within  the  sweep  of  its  dominion,  (a)  But  military  law 
has  its  foundation  and  limits  in  the  statutes  for  eBtabliBhing  rules 
and  articles  for  the  gOTernment  of  the  army  and  navy,  and  in  tlie 
instructions  and  orders  issued  by  the  executire  mf^strate  pursu- 
ant thereto,  and  in  virtue  of  his  authority  as  Conmiander-in-Cliief. 
Its  jurisdiction  extends  only  to  those  who  are  a  part  of  the  army, 
in  its  various  grades  and  descriptions  of  persons ;  and  it  is  limited 
to  breaches  of  military  duty.^  These  breaches  of  duty  are  in 
many  instances  strictly  defined ;  particularly  in  those  cases  which 
are  fatally  or  highly  penal ;  but  in  many  othera  it  is  imposuble 
more  precisely  to  mark  the  offence  than  to  call  it  a  neglect  of 
discipline.^ 

§  469.  Bama  rabjaot.  It  is  thus  apparent,  that  while  martial 
law  may,  or  does,  in  fact,  assume  cognisance  of  matters  belonging 
to  civil  as  well  as  to  criminal  jurisdiction,  mUitary  law  has  respect 
only  to  the  latter.  The  tribunals  of  both  are  alike  bound  by  the 
common  law  of  the  land  in  regard  to  the  rules  of  evidence,  as 

*  Where  an  oSoer  waa  chained  with  acandaloiu  and  iahmoiu  condnct,  lit  in  mb- 
mimoR  tiunely  to  imputatioiia  upon  hU  honqr,  ud,  Sdly,  in  >ttem{itiiig  to  tedooe  the 
vife  of  another  officer  ;  and  was  acquitted  apon  ths  tint  tpeciGcatioo,  but  ms  fonnd 
gniltj  of  the  fact  in  ths  second,  but  acquitted  of  the  charge  of  "  scandslons  and  infa- 
mouB  cooduct,  nnbecoming  an  officer  and  a  gentleman  ; "  the  sentence  waa  diaprovod 
and  set  aside,  on  the  gronnd  that  the  fact  itself,  in  the  latter  apeciScation,  divested  of 
all  connection  with  the  discipline  of  the  arm;,  waa  not  a  latgect  of  mihtaiy  copii- 
lauce.  Case  of  Capt.  Oibba,  Simmons  on  Courts- Martial,  pp.  139-441.  But  when 
the  fact  itaelf  inTolvea  a  brmch  of  military  disciplins,  such  aa  striking  an  inferior 
officer,  and  using  opprobrious  language  towards  him,  thoogh  the  party  is  acquitted  of 
tlie  charge  of  "scandaloas  and  infamous  conduct,  nnbeconiiug  an  officer  and  a  gentle- 
nun,"  yet  he  may  well  be  sentenced  under  the  ipeidficatioD.  Case  of  Lt  Dunkin, 
Simmons,  pp.  442,  443. 

•  2  H.  Bl.  100  ;  I  McArthnr  on  Courta-Martial,  pp.  83-87  ;  1  Kent,  Conun.  841, 
n.  ;  WoUon  d.  Gavin,  IS  Jar.  329 ;  IS  Q.  B.  48  ;  Mills  e.  Martin,  19  Johba.  7, 20-£3 ; 
Smith  V.  Shaw,  12  Johns.  267. 

(a)  The  Duke  of  WellingCon  said,  in  of  thoae  transactions  fn  Ceylon.     I  tm 

the  House  of   Lords,  on   the   1st  April,  sore  I  was  not  wrong  in  law,  for  I  bad 

1351,  in  reference  to  the  Ceylon  rebellion  the    adrice    of   Lord    Cottenham,    Lord 

of  1849,   "that  martial  law  was  neither  Campbell,  and  the  Attomey-Oenend  (Sir 

more  nor  less  than  the  will  of  the  general  J.   Jerris),   and  explained   to   my  noble 

who  commands  the  army  ;  in  fact,  mar-  friend  that   what   is  called    proclaiming 

tlal  law  is  no  law  at  all."     And  Earl  Grey,  martial  law  is  no  law  at  all,  bat  menly 

on  the  same  occasion,  said,  "tfaat  he  \ru  for  the  sake  of  public  safetr,  in  circuni- 

glad  to  hear  what  the  noble  Duke  had  atanoes  of  great  emergency,  letting  aaids 

said  with  reference  to  what  is  the  true  all  law,   and  acting  under  the  military 

nature  of  martial  law  ;  for  it  i*  exactly  In  power."    Finlayann  on  Martial   Law,  Pre- 

arcordiince  nith  what  I  myself  wrote   to  taoe,  riL  j  Tuii.  Deb.  1861,  Cejloti. 
my  noble  Lord  Turriugton,  at  the  period 
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well  as  other  roles  of  lav,>  ao  far  as  they  are  applicable  to  the 
manner  of  proceeding;  but  courts-martial,  when  administering 
the  military  law,  having  cognizance  only  of  criminal  offences,  are 
bound  by  the  rules  of  evidence  administered  in  ciiraiual  cases  in 
the  courts  of  common  law ;  and  therefore  ought  not  to  convict 
tiie  prisoner  imtil  all  reasonable  doubt  of  his  guilt  is  removed ; 
allowing  the  presimiption  of  innocence,  in  all  cases,  to  operate  in 
in  hid  favor; '(a)  whereas,  when  taking  cognizance,  under  mar- 
tial law,  of  matters  of  merely  civil  conduct,  snch  as  the  non-pay- 
ment of  debts,  or  the  like,  they  are  at  liberty  to  decide  accordii^ 
to  the  preponderance  of  testimony  on  either  side.*  Tiie  obliga- 
tory force  of  the  common  law  of  evidence  was  solemnly  recog- 
nized in  England,  in  the  case  of  the  mutineers  in  the  ship 
Bounty.  These  men  were  tried  by  a  courii-martial  at  Ports- 
mouth ;  and  there  being  no  evidence  against  one  of  the  prisoners, 
be  was  offered  as  a  witneas  on  behalf  M  another  of  them,  who 
insisted  on  the  right  to  examine  him;  tfie  court,  however,  by 
advice  of  the  judge-advocate,  refused  to  permit  him  to  be  exam- 
ined, saying  that  the  practice  of  courts-martial  had  always  been 
against  it;  and  the  prisoner  was  condemned  to  death.  But 
npon  the  sentence  being  reported  to  the  king,  execution  was 
respited  until  the  opinion  of  the  judges  was  taken  ;  and  they  all 
reported  against  the  legality  of  the  sentence,  on  the  groimd  of 
the  rejection  of  legal  evidence,  and  the  prisoner  thereupon  was 
discharged.* 

1  "  The  &ct  for  pnnisluTig  afflcen  and  Boldien  b;  mattUl  kw  bM  only  Uiil  down 
■uch  rulra  for  the  priMfediugs  of  courU-martial  as  were  intended  to  differ  from  tlie 
luual  metkoda,  iu  the  ordiOHiy  csnrra  of  law  ;  it  ia  therefore  natural  to  Bupjioiie  that, 
where  the  act  in  silent,  it  sbould  be  uodetstood  that  the  manner  of  jiroceedine  at 
coorts-inartial  should  be  regulated  by  that  of  the  other  eatablisbed  courts  a!  jucQca- 
tore."     Adye  on  Courts- Martial,  p.  U. 

1  2  MuArthur.  pp.  62.  ii.  '  Siipra,  j  29  ;  Adye,  pp.  IS,  48,  97-116. 

*  Muspran's  Case,  2  McArtbur,  IM  ;  1  East,  SJ  2,  S13.  And  see  Stratford's  Case, 
Id.  i  aimmous  on  Courts-Martial,  pp.  18&-4S7  ;  ante,  vol.  i.  §§  35S,  SflS  ;  Home  v. 
Bentiuek,  2  Brod.  A  Biug.  130,     SUalao  Capt.  Shaw's  trial,  paiaim. 

(a)  Martial  law  ia  %  lex  non  aanpta  ;  proximate  as  near  as  possible  to  the  regs- 
it  arises  on  a  paramount  nBcesatty  to  be  lar  forma  and  conne  of  juKtice,  and  the 
jodgrd  of  bv  tne  exeoutive.  Martial  law  urage  of  the  aervice,  and  that  it  should  ho 
vompriseH  all  persons.  All  ant  under  it  in  conducted  with  ss  much  humanity  as  the 
the  country  or  district  in  which  it  ia  pro-  occasion  may  illow,  according  to  the  con- 
claimed,  whether  they  be  civil  or  military.  aciencH  and  the  good  judgment  of  tboae 
There  ia  no  regular  practice  laid  down  in  entrusted  with  its  eietution."  Vidt  Et. 
■Dy  work  oa  militATy  law,  as  to  how  of  Sir  D.  Dundaa,  Judge-Advocate-Oen- 
courta-tnarlial  are  to  be  conducted,  or  eral,  before  the  Ceylon  CommittHP,  ISIS- 
power  exerciaed  under  martial  law  ;  but,  00.  Finleyson  on  Martial  Law,  383. 
M  a  mla,  I  should  say  that  it  should  ap- 
VOL.  III.  —31 
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§  470.  Conrta-maitiBL  A  cotirt-martial  is  a  court  of  limited 
and  special  jurisdiction.  It  is  called  into  existence  by  force  of 
express  statute  law,  for  a  special  purpose,  and  to  perform  a  pai^ 
ticular  duty  ;  and  when  the  object  of  its  creation  is  accomplished, 
it  ceases  to  exist.  The  law  presumes  nothing  in  its  favor.  He 
who  seeks  to  enforce  its  sentences,  or  to  justify  his  conduct  under 
them,  must  set  forth  affirmatively  and  clearly  all  the  facta  which 
are  necessary  to  show  that  it  was  legally  constituted,  and  that 
the  subject  was  within  its  jurisdiction.  And  if,  in  its  proceedings 
or  sentence,  it  transcends  the  limit  of  its  jurisdiction,  the  members 
of  the  court,  and  its  officer  who  executes  its  sentence,  are  tres- 
passers, and  as  such  are  answerable  to  the  party  injured,  in  dam- 
ages in  the  courts  of  common  law.*  (a) 

§  471.  Pleadiuga.  It  is  not  proposed  here  to  describe  the  course 
of  practice  and  forms  of  proceeding  in  courta-martial,  except  so 
far  as  they  may  respect  the  rules  of  evidence  ;  and  this  is  chie6y 
in  the  form  of  the  complaint  or  accusation.  These  proceedings 
being  of  a  criminal  character,  the  party  accused  is  e^itled,  by  the 
Constitution  of  the  United  States,  "  to  be  informed  of  the  nature 
and  cause  of  the  accusation"  against  him  ;  and  this,  not  in  general 
terms,  but  by  a  particular  statement  of  all  that  is  material  to 
constitute  the  offence,  set  forth  with  reasonable  precision  and 

1  WiM  V.  Withers,  S  Cnnch,  SSI,  SS7  ;  Duffield  v.  Smith,  3  3.  &  R.  690  ;  HUla 
V.  Mitrtiti,  19  Johna.  7,  32  ;  Smith  o.  Shair,  12  Johna.  2S7,  26S  ;  BrDoks  v.  Adam*, 
11  Pick.   iVi  ;  State  v.   Stcvetu,  2  McCord,  32. 

(a)  A  sailor  in  the  United  Stntes  nayy  and  it  u  impotsibls  to  adminuter  criaunal 

was  complained  of  before  a  coart-martiu  justice    according  to  lav,   then,   on   the 

for  desertion.     He  was  acquitted  of  that  theatre    of    active    military    opetaticau, 

chnrgt^,  but  fonnd  goilty  of  an  attempt  to  where  war  really  prerails,  there  is  a  ne- 

desert,   and  sentenced  lo    impriaonmant.  cesaity   to    fumieh  a  substitute  for    the 

The  sentence  was  approved  by  the  Secre-  civil  authority,  thus  overthrown,  to  pre- 

tary  of  the  Navy,   and  executed  by  the  Errve  the  safety  of  the  army  and  socirty  ; 

Uuitfd  States  marshal   by  order  of  the  and  as  no  power  is  left  but  the  military. 

President.     In  an  action  brought  aftainst  it  ia  allowed  to  govern   by  martial   rule 

the  marshal  for  fabe  imprisoument,  it  was  antil  the  laws  cau  have  their  free  course  ; 

belli   that    the    otTenra   was  within    the  as  necessity  creates  the  mle,  ao  it  limits 

juriadiction  of  the  court-martial,  that  the  its  duration  ;    for  if  tkU  gaeemmtnt  is 

validity  of  its  proceedings  in  a  case  within  continaed  afier  the  courts  are  reinstated, 

its  jurisdiction  could  not  ha  inquired  into  it  ia  a  gross  uanrpatioD  of  power.     Martial 

elsewhere,  and  that  the  manhsl  was  pro-  rule  can  never  exist  where  the  courts  are 

tected  1^  his  warrant.     I^nes  v.  Hoovsr,  open,  aud  in  the  prowr  and  nnobstmctsil 

20  How.  (U.  S.)  85.     "Martial  law  can-  exercise  of  their  jnrisdiction.     It  is  aleo 

not    arise    from    a   Oirealmtd    invasion.  couRned  to  the  localitv  of  actual  war." 

The  necessity  must  be  actual  and  preaent ;  Davia,  J.      Ex  parte   Milligan,  Sumenle 

the  invasion  real,  such  aseffeclaally  cloaes  Court  of  the  UnitM  Statea,  I>ec  Term, 

the  courts,  and  deposes  the  civil  admin-  ISSB,  i  Wall.  3.    Cf.  Sxparti  Uaacai,  105 

iatniHnn If,  in  foreign  invasion  or  U.  S.  896. 

civil  war,  the  conrta  are  actnallf  closed. 
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certainty  of  time  and  place,  and  in  the  customary  forms  of  law. 
In  other  words,  the  accusation  ought  to  be  drawn  up  with  all  the 
essential  precision,  certainty,  and  distinctness  which  the  prisoner 
is  entitled  to  demand  in  an  indictment  at  common  law ;  though 
it  needs  not  to  be  drawn  up  in  the  same  technical  forms,  the 
eame  reasons  applying  alike  in  both  cases.^  Hence,  in  a  charge 
of  mutiny,  it  is  essential  to  state  tha.t  the  act  was  done  in  a  muti- 
nous or  teditiouB  manner  ;  in  a  charge  of  murder,  it  is  necessary 
to  state  that  the  prisoner,  of  his  malice  aforethought,  feloniously 
murdered  the  deceased ;  as  is  required  in  an  indictment  for  that 
crime ;'  and  so  in  all  other  offences  at  common  law ;  but  in  pros- 
ecutioDS  for  other  offences,  the  practice  is  to  adopt  the  language 
of  the  statute  or  article  in  which  they  are  described,  with  a  suiB- 
cient  specification  of  the  act  constituting  the  offence.* 

§  472.  Aoonaatlon.  The  accutation,  in  conrta-martial,  which 
stands  in  place  of  the  indictment  in  courts  of  common  law,  is 
composed  of  charge!  and  specifications.  The  ofiice  of  the  charge 
is  to  indicate  the  nature  of  the  offence,  and  the  article  of  war 
under  which  it  falls ;  and,  therefore,  it  generally  is  either  couched 
in  the  langnt^  of  the  article  itself,  or  is  stated  in  general  terms, 
as  a  violation  of  such  an  article,  mentioning  its  number.  The 
former  mode  is  regarded  as  most  proper,  and,  therefore,  is  usually 
pursued;  especially  where  the  article  includes  various  offences, 
or  is  capable  of  violations  by  various  and  different  actions.  The 
latter  is  allowable  only  where  the  article  describes  a  single 
offence,  in  which  no  mistake  can  be  made.'  The  specification 
states  the  name  and  rank  of  the  prisoner,  the  company,  regiment, 
&c.,  to  which  he  belongs,  the  acts  which  he  committed,  and  which 
are  alleged  to  constitute  the  offence,  with  the  time  and  place  of 
the  transaction  ;  and  where  the  essence  of  the  offence  consists  in 
hurting  or  injuring  the  person  or  property  of  another,  the  name 
and  description  of  the  person  injured  should  be  stated,  if  known  ; 
and  if  not,  then  it  should  be  alleged  to  be  unknown.'  If  the 
prosecutor  is  unable  precisely  to  state  the  time  and  place  of  the 
offence,  he  may  charge  that  the  fact  was  committed  at  or  near 

1  See  mpra,  S  10  ;  Kennedy  on  ConrU-Martial,  pp.  SI,  S2  ;  2  McArtbni  on  Courts- 
Martial,  pp.  8,  B. 

>  aef  titpra,  §  130,  »  2  McArthnr  on  CoartB-Uartial,  pp.  8,  8. 

•  O'Brien  on  MUitary  Law,  p.  233. 
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Buch  a  place,  and  on  or  about  such  a  time.  But  this  is  not 
to  be  penoitted,  if  it  can  possibly  be  avoided  without  the  sacrifice 
of  justice,  aa  it  t^nds  to  deprive  the  prisoner  of  some  advanbtge 
iu  making  liis  defence.'  In  fine,  though  courts-martial,  as  haa 
just  been  observed,  are  not  bound  to  all  the  technical  formalities 
of  accusation  that  prevail  in  courts  of  law,  yet  they  are  bound 
to  observe  the  essential  principles  on  which  all  char^;es  and  bills 
of  complaint  ought  to  be  framed,  iu  all  tribunals,  whether  civil, 
criminal,  or  military ;  namely,  that  they  be  sufficiently  specific 
in  the' allegations  of  time,  place,  and  faots,  to  enable  the  party 
distinctly  to  know  what  he  is  to  anewer,  and  to  be  prepared  to 
meet  it  in  proof  at  the  trial,  and  to  enable  the  court  to  know 
what  it  is  to  inquire  into  and  try,  and  what  sentence  it  ought  to 
render,  and  to  protect  the  prisoner  from  a  second  trial  for  the 
same  offence.^ 

•  Eenitedy,  p.  32. 

■  See  Simmons  od  Conrts-HBitial,  p.  151  ;  anle,  toI.  iL  J  7  ;  Eennedy,  Pl  31  ; 
AnDT  Eegulationi,  art.  87.  The  nature  of  ttu  ^cuusattOD,  in  conrto-martUl,  may  mora 
clearly  appear  from  the  rollowing  precedents :  — 

I.  On  Army  Bfgulatiota,  art.  S, 

-  regiment  (or  ■ —  corpa)  of  the  army 

CKarye. 

Uiing  contemptnong  vords  sgainit  the  Preadent  of  the  United  Statea. 


For  that  Lieutenant  A.  B.,  of regiment  (&c. ),  did  use  the  follolring  contemp- 

tnona  worda  against  the  Preeident of  the  United  Statea,  or  (i7  in  amverntioH)  vimla  ot 
similar  import ;  namely  [liere  rpecify  the  tcorda).  Said  words  being  uaod  br  him  in  a 
conversation  (or  tptoA,  addrta,  vn-iting,  or  publiaUion,  ai  the  com  may  be)  held  {tie 

littrtd  or  published,  Ac.)  at  or  near ,  on  or  about  the  — ~  day  of ,  i.  d.  18— 

{or  otheruritt  eUxribe  tht publicaiimi).     (See  O'Bricii,  p.  296). 

2.  On  Navy  Begulatioiu,  art  13. 
Charges  and  ipecilicationa  thereof,  preferred  agunst  Captain  J.  S.  of  tba  nary  of 
the  Uniled  Statea,  by  Captain  J.  H.,  of  said  navy. 


j^MBfjCoition  1<(. 

For  that  the  said  Captain  J.  8.,  on  or  about  the day  of ,  in  the  Tear , 

being  then  iu  conunand  of  the  Dolled  States  ship ,  Iviug  in  the  harbor  of , 

did  «rit«  and  send  a  cont«mptnoas  letter  to  Captein  J.  R.,  cmomandant  of  the  Kavj 
Yard  at  — ,  of  the  purport  following  :  to  wit,  (hen  the  leOer  it  M  forth).  Then-hy 
imputing  to  bira  unworthy  motives  in  (hxrt  Hating  the  u^'urwui  tendency  aud  maming 
0/  the  letter).     (See  Captain  Shaw's  Trial,  p.  i.) 

It  has  been  said,  that  where  the  party  is  accused  of  having  need  disrespectful  or  in- 
Mlting  language,  the  words  themselrea  ooBfat  not  to  be  tet  forth  in  the  epeciGcatirai, 
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§  473,  Aaswsr.  The  pritoner'a  antwer  to  the  accusation  majT 
be  by  a  epedal  plea  to  the  JuritdictioH  of  the  court ;  aa,  for  exam- 
ple, that  it  has  been  improperly  or  illegally  detailed ;  or,  that  it 
ia  not  composed  of  the  requisite  number  of  officers ;  or,  tiiat  the 
offence  is  purely  of  civil  and  not  of  military  cognizance ;  or,  that 
he  is  not  of  a  class  of  persons  amenable  to  its  jurisdiction.  Or, 
he  may  answer  by  a. plea  in  bar;  such,  for  example,  as  that  the 
period  of  time,  within  which  a  prosecution  for  the  offence  might 
be  commenced  haa  already  elapsed ;  or,  that  he  had  once  been 
legally  tried  for  the  seme  offence ;  or,  that  the  proper  authority 
had  officially  engaged  that,  on  his  becoming  a  witness  for  the 
government  againat  an  accomplice  for  the  same  ofTence,  he  should 
not  be  prosecuted.  And  if  these  pleas  are  overruled,  he  still  may 
put  the  allegatioiiB  in  issue  by  the  general  plea  of  not  guilty ;  in 
the  same  manner  as  in  criminal  courts,  on  the  trial  of  an  indict- 
ment.' 

§  474.  Jndg«-«dTooste.  The  judge-advocate,  or  some  person 
deputed  to  act  in  his  stead  for  the  occasion,  conducts  the  prose- 
cution in  the  name  of  the  United  States ;  but  he  is  required  so 
far  to  consider  himself  aa  counsel  for  the  prisoner  after  the  pris- 
oner has  pleaded  to  the  accusation,  as  to  object  to  any  leading 
question  to  any  of  the  witnesses,  or  any  question  to  the  prisoner, 
the  answer  to  which  might  tend  to  criminate  himself.^ 

§  475.  Conrta  of  inqnliy.  Oourta  of  inquiry,  in  England,  are 
not  regulated  by  any  statute,  nor  by  any  standing  regulation, 
but  depend  on  the  will  of  the  sovereign,  or  of  the  superior  officer 
convoking  the  court,  both  as  to  the  officers  wlio  may  compose  it, 
and  as  to  every  particular  of  its  constitution.  It  is  not  a  judicial 
body,  but  is  rather  a  council;  having  no  power  to  compel  the 
attendance  of  witnesses  not  of  the  army  or  navy,  as  the  case  may 
be,  nor  to  administer  oaths ;  nor  is  any  issue  formed  which  it  is 

because  thU  wonld  Bnggeit  to  the  prosecutor's  witnesau  the  testtmonj  eiprcti>d  froin 
tbem,  and  be  equivalent  to  askinz  them  leading  questions.  See  EeoDMly,  p.  33.  But 
it  may  he  oWrved,  on  the  other  hand,  that  to  omit  thi»  would  dfirriva  tbe  prisoner  of 
the  prei'l^  iufortnatioD  of  the  nsture  of  the  accusation  to  which  he  is  justl;  entitled  in 
order  to  prepare  his  defence.  It  is,  howcvei,  to  be  rememhered,  that  where  the  lan- 
piage  is  profane  or  obscene,  the  Isw  dops  not  require  it  to  be  precisely  staled,  but,  on 
the  contrary,  does  reqnire  that  its  nature  be  indicated  only  in  eenenil  and  becouiing 
temia.  In  other  cases,  the  injury  abare  alluded  to  In  Mr.  Kennedy  may  he  previ>nted 
bj  omitting  to  read  the  speclllcation  in  the  hearing  of  the  witness.  See  Simmons,  pp. 
462,  163- 

>  Maltby  on  Conrts-Martdsl,  pp.  Sa-60;  2  McArtbnr,  pp.  20,  27  ;  O'Brien  on  Mili- 
tftrr  Law,  pp.  247-2G1. 

*  Anaj  Begolations,  art.  SB. 
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competent  to  try.^  But  in  the  American  military  and  naval 
service,  these  courts  have  a  legal  conatitution  and  autliority. 
Military  courts  of  inquiry  may  be  ordered  by  the  general  or 
commanding  officer,  coneietiug  of  one,  two,  or  three  officers,  and 
a  judge-advocate  or  other  eiutable  person  as  a  recorder,  all  of 
whom  are  sworn.  They  have  the  same  powers  as  courts-martial 
to  summon  witnesses  and  to  examine  them  on  oath;  and  the 
parties  accused  may  cross-examine  the  witnesses.'  Naval  courts 
of  inquiry  may  be  ordered  by  the  President  of  the  United  States, 
the  Secretary  of  the  Navy,  or  the  commander  of  a  fleet  or  squad- 
ron ;  and  are  constituted  and  empowered  in  tlie  same  manner.^ 
The  proceedings  of  these  courts  are  authenticated  by  the  signa- 
tures of  the  president  of  the  court  and  of  the  judge-advocate; 
and  in  all  cases  not  capital,  nor  extending  to  the  dismission  of  an 
officer  in  the  army,  nor  of  a  commissioned  or  warrant  officer  in 
the  uavy,  they  are  admissible  in  evidence,  provided  that  oral  tes- 
timony of  the  facts  cannot  be  obtained.*  (a) 


h  pp.  9S-99 ;  1  McArthar,  pp.  107-118  ;  infra,  9  498. 

*  Anny  Regulations,  art.  91. 

)  U.  S.  Stat.  1800,  a.  33,  j  2,  art.  1,  tdI.  ii.  p.  61. 

•  Amy  RegulatioQS,  art.  92  ;  U.  8.  SUt.  1800,  c  SS,  S  2,  art  2,  vol.  li.  p.  SI. 

(a)  A  military  commission  ie  a  triba-  the  limits  of  itti  juriadijtiou  and  mode  of 
nal  aa  well  known  aud  recognized  in  the  procedure  are  not  ao  nvll  deGued.  State 
United  States  as  a  court-martial,  though    v.  Stillman,  7  Coldff.  (TeuD.)  311. 
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CHAPTER  n. 

OP  EVIDENCE  IN  C0DBT8-MABTIAL. 

§  476.  1.  OetMud  rDi«B,  It  has  already  been  intimated,  that 
courts-martial  are  bound,  in  general,  to  observe  the  rules  of  the 
law  of  evidence  by  which  the  courts  of  criminal  jurisdiction  are 
governed.  The  only  exceptions  which  are  permitted  are  those 
which  are  of  necessity  created  by  the  nature  of  the  service,  and 
by  tlie  constitution  of  the  court,  and  its  course  of  proceeding. 
Thus  the  rule  respecting  the  relevancy  of  evidence  ^  proliibits  the 
court-martial  from  receiving  any  evidence  of  matters  not  put  in 
issue  by  the  charge,  or  which  would  implicate  the  prisoner  in  a , 
new  and  distinct  offence,  or  in  a  degree  or  extent  of  guilt  not 
appearing  in  the  charge  on  which  he  is  arraigned.'  This  rule, 
however,  does  not  forbid  inquiry  into  circumstances  which,  though 
collateral,  and  not  mentioned  in  the  specifications,  yet  have  a 
direct  bearing  on  the  matter  charged ;  as,  for  example,  on  a  charge 
of  larceny  of  specified  goods,  the  fact  that  other  goods,  stolen  at 
the  same  time  and  from  the  same  place,  were  foimd  in  the  pris- 
oner's possession,  unaccounted  for,  may  be  shown,  for  the  purpose 
of  identifying  the  prisoner  as  the  person  who  stole  the  missing 
goods.^  So,  also,  on  a  charge  of  desertion,  the  essence  of  which 
depends  on  the  intention  not  to  return,  evidence  is  admissible  that 
the  prisoner,  on  the  night  of  his  departure,  committed  a  highway 
robbery,  for  which  he  had  been  tried  and  convicted.*  The  circum- 
stances of  the  robbery  might  be  irrelevant ;  but  the  fact  of  the 
crime,  proved  by  the  record  of  his  conviction,  would  warrant  the 
inference  that  he  did  not  intend  to  return.  On  the  same  principle, 
on  a  charge  of  using  contemptuous,  disrespectful,  or  unbecoming 
language  towards  his  commanding  officer  at  a  stated  time,  or  in 
a  particular  letter,  evidence  that  the  accused  at  other  times  used 
similar  language  on  the  same  subject,  is  admissible,  in  proof  of 
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faiB  intent  and  meaning  in  the  languf^  BpeciBed  in  the  acca- 
eation.^ 

§  477.  Cbaraot«r  of  prlaoner.  In  regard  to  the  admisBibihty  of 
evidence  of  the  prisoner's  character,  when  offered  by  himself, 
courts-martial  do  not  appear  to  hare  felt  any  of  the  doubts  which 
criminal  courts  have  sometimes  entertained;  but, on  the  contrary, 
it  has  ever  been  their  practice,  confirmed  by  a  general  order,  to 
admit  evidence  in  favor  of  the  prisoner's  character,  immediately 
after  the  prodnction  of  his  own  proofs  to  meet  the  charge,  what- 
ever may  be  its  nature;  and  even  to  permit  him  to  give  in  evi- 
dence particular  instances  in  which  his  conduct  has  been  publicly 
approved  by  his  superiors.  But  the  prosecutor  has  no  right  to 
impeach  the  prisoner's  character  by  evidence,  unless  by  way  of 
rebutting  the  evidence  already  adduced  by  the  prisoner  himself;' 
much  less  will  the  prosecutor  be  permitted  to  give  evidence  in 
chief,  as  to  the  prisoner's  general  habits  of  life,  in  order  to  show 
that  he  has  a  general  disposition  to  commit  offences  of  tlie  kind 
of  which  he  is  accused.  The  prisoner,  on  the  other  hand,  may 
always  meet  the  charge  by  evidence  of  his  own  habits  of  life  and 
traits  of  character,  of  a  nature  opposed  to  the  commission  of  any 
offence  of  that  kind ;  as,  for  example,  in  answer  to  a  charge  im- 
plicating his  courage,  he  may  prove  his  character  for  personal 
bravery  and  resolution. 

§  478.  oplniona.  The  opinioTU  of  witnesses  are  perhaps  more 
frequently  called  for  in  military  trials  than  in  any  others ;  but 
the  rule  which  governs  their  admissibility  is  the  same  here  as 
elsewhere,  and  has  already  been  stated  in  a  preceding  volume.' 
But  it  is  proper  here  to  add,  that  where  the  manner  of  tlie  act  or 
of  the  language  with  which  the  prisoner  is  charged  is  essential 
to  the  offence,  as,  whether  the  act  was  menacing  and  insulting, 
or  cowardly  or  unskilful,  or  not,  or  whether  the  language  was 
abusive,  or  sarcastic,  or  playful,  the  opinion  which  the  witness 
formed  at  the  time,  or  the  impression  it  then  made  upon  his 
mind,  being  contemporaneous  with  the  fact,  and  partaking  of  the 
res  geatoB,  is  not  only  admissible,  but  is  a  fact  in  the  case  which 
he  is  bound  to  testify.    But  in  cases  of  military  science,  affecting 

•  SimmonB,  p.  *28  ;  mpm,  %  1(8.     And  ««  ante,  vol.  H.  §  418. 

1  SimmoDB,  t<p.  497-129  ;  £eimedj,  p.  SI  ;  O'BneD,  p.  191.  And  are  tupra,  {{  25, 
SO  ;  avU.  voL  i  jS  S*.  SS- 

*  Antt,  vol  i.  SS  **0. 141.  C70,  Gao.  n. 
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the  prisoner,  and  depending  on  a  combiaation  of  facts  which  are 
already  in  testimony  before  the  court,  and  upon  which  every 
member  of  the  court  is  competent,  as  a  military  officer,  to  form 
an  opinion  for  himself,  it  is  deemed  hardly  proper  to  call  upon  a 
witness  to  state  his  opinion,  nor  is  he  bound  to  give  it  if  called 
for.^  It  is,  however,  perfectly  prop^  to  put  queationB  involving 
opinion,  to  an  engineer,  as  to  the  progress  of  an  attack,  or  to  an 
artillery  officer,  as  to  the  probable  effect  of  his  arm,  if  directed  in 
a  certain  assumed  manner ;  such  questious,  though  belonging  to 
military  science,  not  being  presumedly  within  the  knowledge  of 
every  member  of  a  conrt^nartial.' 

§  4Td.  Friaon«r  tnay  nhovt  that  ■  sttwigsr  to  tha  prooaadlngs  did 
tbv  kot.  Testimony  is  sometimea  admissible,  which  goes  to  impli- 
cate a  third  person  who  is  not  a  party  to  the  trial ;  as,  for  esam- 
ple^  where  it  is  esaential  to  the  prisoner's  own  justification  that 
he  should  show  that  the  fact  was  done  by  another,  and  not  by 
himself,  such  testimony  will  be  received,  notwithstanding  it  may 
tend  to  criminate  one  who  is  a  stranger  to  the  proceedings.* 

§  480.  Proof  of  BiibatMioe  of  Uane  aiiffiolant.  The  rule,  that  it  is 
fvfficient  \f  the  mibatance  of  th*  u«ue  or  charge  he  proved,*  without 
requiring  proof  of  its  literal  terms,  is  also  applied  in  courts-martial 
in  the  same  manner  ae  at  common  law.  Thus,  where  a  prisoner 
is  charged  with  the  offence  of  desertion,  and  the  proof  is  merely 
that  he  was  absent  without  leave ;  the  latter  fact  is  the  substance 
of  the  issue,  constdtutiug  in  itself  an  offence  sufficient  to  warrant 
a  conviction ;  the  motive  and  design,  which  raise  it  to  the  crime 
of  desertion,  being  only  concomitants  of  the  act.  So,  on  a  charge 
of  offering  violence  to  a  superior  officer,  by  discharging  a  loaded 
musket  at  him  while  in  the  execution  of  his  office,  the  prisoner 
may  be  convicted  and  punished  on  proof  of  the  fact  of  violence, 
though  it  be  not  proved  that  he  had  any  knowledge  of  the  rank 
or  authority  of  the  officer ;  the  principal  fact  being  the  violence 
offered,  and  the  rank  and  authoril^f  of  the  officer  being  circum- 
stances of  aggravation.  So,  also,  where  an  officer  is  charged  with 
behaving  in  a  scandalous  and  infamous  manner,  unbecoming  the 
character  of  an  officer  and  a  gentleman ;  and  the  facts  speciQed 

1  Sm  Admiral  Eeppel'i  Trial,  S  MaArthiu,  pp.  135-116 ;  Qeoeral  WIiitalooke'B 
Trial,  Id.  147-16*. 

>  Sunmoui,  p.  438.  *  Kennedy,  p.  49. 

*  AiUe,  voLlfee. 
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and  proved  do  of  themselves  constitute  a  breach  of  military  dis- 
cipline and  good  order,  but  the  chai^  of  gcaodalons  and  uogentle- 
maolj  conduct  ia  not  supported  by  the  evidence ;  yet  euougli  is 
proved  to  justify  a  conviction  and  sentence  for  the  minor  offence 
involved  in  the  specification.*  But  if  the  facts  stated  in  the  epeci- 
fication  do  not  of  themselveg  constitute  a  breach  of  discipline,  or 
fall  within  military  cognizance,  and  the  imputation  of  scandalous 
and  ungentlemanly  conduct  is  not  proved,  the  prisoner  must  be 
acquitted.* 

§  481.  Tlm«  and  pUoo.  The  allegationa  of  time  and  place  gen- 
erally need  not  to  be  strictly  proved.  But  if  the  jurisdiction  of 
the  court  is  limited  to  a  particular  territory,  the  offence  must  be 
alleged  and  proved  to  have  been  committed  within  that  territory  ; 
and  the  like  strictness  of  allegation  and  proof  is  necessary,  where 
the  prosecution  is  limited  within  a  particular  period  of  time  after 
the  offence  was  committed.^  .  The  usual  allegation  as  to  time  is, 
"  on  or  about "  such  a  day ;  but  where  the  offence  is  alleged  to 
.  have  been  committed  on  a  precisely  specified  day,  and  is  proved 
to  have  been  committed  on  another  and  different  day,  it  is  said  to 
be  in  strictness  the  duty  of  the  court  to  specify,  in  their  finding, 
the  precise  day  proved.*  (a) 

§  482.  Beat  avldeaoA  nqiilrsd.  The  rule,  also,  requiring  the 
best  evidence  of  which  the  caie,  in  iti  nature,  u  naceptible,  is  the 
same  In  military  law  as  at  common  law.^  In  the  administration 
of  this  rule,  a  clear  distinction  is  to  be  observed  between  tlie  best 
possible  evidence,  and  the  strongest  p<»sible  assurance.  The 
rule  merely  requires  the  production  of  such  evidence  as  is  primary 
in  its  nature,  and  not  secondary  or  substitutionary.  Hence  it 
demands  the  production  of  original  documents,  if  they  exist  and 
can  possibly  be  obtained,  rather  than  copies  or  extracts.  But  it 
does  not  insist  on  an  accumulation  of  testimony,  where  the  fact 
is  already  proved  by  one  credible  witness.  In  cases  of  necesstty, 
it  admits  the  prosecutor  as  a  competent  witness.    Thus,  if  an 

>  SimnoDs,  pp.  187,  488,  143.     And  tee  Aimy  Begnlatiotis,  Art  83  ;  Lt  Donkm't 
Cue,  Simmona,  p.  442  ;  tupra,  f  468,  n. 
9  Captain  Oibb'e  Cose,  Simmoiu,  p.  439. 


{a)  As  courts-martial  hare  a  juriidie-  mitted  ia  a  place  different  from  that  al- 

tion   coextensive  with  the   urantry,   the  Ifged,  it  being  still  within  the  jntudictioD 

Suntion  of  place  ia  of  miDor  importaoca.  of  the  court,  in  eufflcipnt.     De  Hait'a  Uil. 

roo^  theretore,  that  the  offfuce  was  com-  Law,  867  ;  ante,  {  12,  n. 
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inferior  officer  is  prosecated  by  his  Buperior,  on  a  charge  of  inaaltr 
ing  him  teken  alone,  by  opprobriouB  and  abueive  language,  the 
prosecutor  Is  a  competent  and  sufficient  witness,  to  support  the 
charge.' 

§  483.  BKo«ptioiia.  Courts-martial  also  admit  exceptiont  to  this 
rule,  similar  t<i  those  admitted  at  common  law.  Thus,  on  the 
trial  of  an  officer  or  soldier  for  disobedience  of  the  orders  of  his 
superior,  it  is  not,  in  general,  necessary  to  produce  the  commigaion 
of  the  Buperior  officer  in  order  to  prove  his  official  character  and 
rank ;  but  evidence  that  he  had  publicly  acted  and  been  recognized 
and  obeyed  as  an  officer  of  the  alleged  grade,  and  that  this  was 
known  to  the  accused,  will  be  sufficient,  prima  facie^  to  establish 
that  fact.  So,  on  a  charge  of  desertion  or  other  offence  against 
military  discipline,  it  will  be  sufficient  to  prove  that  the  accused 
received  the  pay,  or  did  the  duties  of  a  soldier,  without  other 
proof  of  his  enlistment  or  oath.  And  where  an  officer  is  charged 
with  a  breach  of  the  particular  duty  of  his  office,  proof  that  be 
had  acted  in  that  character  will  be  sufficient,  without  proving  his 
commission  or  appointment.' 

§  484.  FrMiuttpttoiu.  Illustrations  might  be  added  of  the 
application  of  the  common-law  rules  of  prentmption,  and  of  the 
other  rules  which  govern  in  the  production  of  evidence  ;  but 
these  will  suffice  to  show  the  bearing  of  the  general  doctrines 
of  evidence  upon  the  proceedings  in  courts-martial. 

§  485.  2.  Attendanca  of  witoMStta.  Respecting  the  power  of 
courtf^martiat  to  procure  the  attendance  t^f  witnetiet,  it  is  to  be 
observed,  that  these  courts,  like  all  others  which  are  entrusted 
with  power  definitively  to  hear  and  determine  any  matter,  have 
inherent  power,  by  the  common  law,  to  call  for  all  adequate  proofs 
of  the  matters  in  issue,  and  of  course  may  compel  the  attendance 
of  witnesses.*  (a)  The  summonses,  both  on  the  part  of  the  prose- 
cution and  on  the  part  of  the  prisoner,  are  issued  by  the  judge- 
advocate,  and  are  served  by  the  provosts-marshal  or  his  deputy,  or 

1  Lt.  Thackeray's  Caae,  2  McArtbu,  103,  104  ;  Id.  App.  No.  17  ;  Case  of  P«?- 
xnastvr  Francis,  Simmons,  p.  450. 

■  Simmons,  p.  464.     And  see  ante,  voi  i.  {  92  i  Bex  v.  Oardnei,  2  Camp.  G13. 

■  AnU,  v&i.  I  g  309. 


a  of  iuiiairy,  lb,  j  ia42,  art.  118. 
a  within  Ihfl  Stute,  Tenitorj,  or  dia- 
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by  a  noQ-cOmmiBSiobed  dfficer  appointed  to  that  duty.'  If  the 
wituesa  is  an  officer,  he  mftj  be  Bumiooned  by  A  letter  of  request 
from  tlie  judge-advocate ;  and  if  he  ia  a  aoldtet,  a  letter  is  addressed 
to  his  commanding  officer,  requesting  him  to  order  the  soldier's 
Uttendauce.  Persons  not  belonging  to  the  army  or  navy,  as  the 
case  may  be,  are  summoned  by  a  subpoena.  If  the  court  was 
called  by  an  order,  and  all  witnessea  were  therein  required  to 
attend,  a  failure  on  the  part;  of  a  military  witness,  to  attend, 
vrhen  summoned,  it  is  said,  would  subject  him  to  arrest  and  trial 
for  disobedience  of  orders.*  But  it^«spective  of  such  ezprcBS 
order  to  attend,  it  is  conceived  that  a  neglect  to  attend,  without 
a  suificient  eausd,  would  subject  a  military  person  to  arrest  and 
trial  for  a  breach  of  disciplinei*  and  any  perton  to  attachment 
and  punishment  for  a  contempt  of  court.*  The  production  of 
writings,  is  the  possession  of  a  party  or  a  witness,  is  obtained 
in  the  same  manner  aa  in  civil  cases.' 

§  486.  TmUmonr  must  bs  nndBt  o&th.  All  witnesses  in  courts- 
martial,  and  courts  of  inquiry,  whether  military  or  naval,  must  be 
sworn ;  but  the  manner  of  the  oath  may  admit  of  some  question. 
In  the  Navy  Regulations  it  is  only  required,  in  general  terms, 
that "  all  testimony  given  to  a  general  court-martial  shall  be  on 
oath  or  affirmation,"  without  prescribing  its  form :  °  but  in  the 
Army  Regulations,^  thot^h  it  is  required  that  **  all  persons  who 
give  evidence  before  a  court-martial  are  to  be  examined  on  oath 
or  a^rmation,"  yet  the  article  proceeds  to  add,  —  "in  the  follow- 
ing form,"  — "  You  swear,  or  affirm  (as  the  case  may  be),  the 
evidence  you  shall  g^ve,  in  the  case  now  in  hearing,  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help  yoa 
God."  (a)  The  concluding  part  of  this  formula  is  that  to  which 
persons  who  are  conscientiously  opposed  to  talcing  an  oath  most 
strenuously  object;  and  the  question  has  arisen,  whether  this 

1  2  McArthur,  p.  17.  Coarta  of  inquW  ha-ve  the  luna  poirer  to  stiminaii  wltncaM* 
u  courts- martial  We,  and  to  examiue  tbem  oq  oath.  Army  BegnlatioDS,  art.  Bl ; 
Navy  Rrgulationg,  U,  S.  Stftl.  1800,  c  83,  9  2,  art  1,  toL  ii.  p.  61. 

»  Sfmiiiona,  p.  182.  '  Kennedy,  p.  83. 

*  In  the  Navy  Regnktiona,  thia  power  ia  eipreaalf  giren  ;  but  It  ia  an  inhsKnt 
poner  in  every  coart,  authorized  to  aummon  witDessea  befora  it.  Sm  U.  S.  Slat.  ISOO, 
c  S3,  S  1,  art.  S7  ;  Id.  g  2,  art  1,  vol.  IL  pp.  GO,  £1. 

'  Ante,  vol.  i.  9|  SOP.  668-S64. 

•  U.  S.  Sut.  1800,  0.  83,  9  1,  art.  37,  toL  ii.  p.  60. 
I  Army  Itegnlationgk  art  78. 

(fi)  Bav.  SUta.  (U.  S.)  2d  ed.  1S7B,  j  1312,  art.  »3. 
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form  it>  imperatively  required  to  be  osed  iq  all  oases,  to  the 
9sclu8ioD  of  that  vhich  ie  adntiniBtered  ia  the  civil  tribaoals  to 
persona  consoientiouBly  scrupoloua  of  taking  an  oath.  Id  a 
parallel  case  in  the  English  aerrioe,  it  has  been  said  that  this 
form,  without  deviation,  vaa  to  be  obaerved  in  the  ezamiuation 
of  Kulitary  witnessea,  vith  reference  to  vhom  it  was  imperative ; 
but  that,  with  reapect  to  persons  not  controllable  by  the  article 
of  war,  the  form  might  be  varied,  to  meet  their  peculiar  views  of 
religious  duty.* 

§  487.  3.  Comp«tanoy  of  witnaua*.  The  rules  in  regard  to  the 
QOmpeteney  of  iMJneMef  are  the  same  in  courts-martial  as  in  the 
courts  of  the  common  law.  Hence,  as  we  have  seen,"  the  prote- 
tmtor  is  admissible  as  a  witness ;  as  also  are  the  membert  of  the 
court.  But  it  ia  to  be  observed  that  the  court  canuot  receive,  in 
private,  any  communication  in  the  nature  of  testimony  from  one 
pf  its  members ;  neither  ouglit  his  private,  knowledge  of  any  fact, 
not  testified  by  him  as  a  witness,  to  influence  liis  decision  in  the 
oause ;  but  if  he  knows  any  fact  material  to  the  issue,  he  is  bound 
to  disclose  it  to  the  parties  or  to  the  court,  that  he  may  be  called 
and  sworn  as  a  witness.^  He  is  not  thereby  disqualified  irom  re- 
suming his  seat  as  a  member  of  tite  court ;  but  where  there  is  a 
sufficient  number  of  members,  without  him,  to  constitute  the  court, 
it  is  more  in  accordance  with  the  us^e  in  civil  courts  that  he 
should  withdraw.  *  (a) 

§  488.  Btune  sabjeot.  Persona  incompetent  as  witnesses  at 
common  law  by  reason  of  deficiency  of  understanding,  insensibility 
to  the  obligations  of  an  oath,  direct  pecuniary  interest  in  the 
matter  in  controversy,  infamy,  or  for  other  causes,''  are  for  the 
same  reasons  incompetent  to  testify  in  courts-martial.  And  the 
mode  of  proof  of  these  disqualifications  is  in  all  courts  the  same. 
In  regard  to  infamy  arising  from  conviction  and  sentence  by  a 

'  SiroiuoDB,  p,  £03.  This  sathor's  own  opinioD,  stated  in  a  note,  seeiiiH  muoh  more 
coDBUtcat  with  tli<:  ^neral  polic;  of  the  law,  and  with  Bound  princijilea  of  constrac- 
tion  ;  n&mely,  tliat  the  luticle  waa  merely  intended  to  insure  uniformity  in  the  fpnn 
adopted,  when  not  nt  variance  with  the  eatabliebed  religioiiB  principles  of  any  sect  to 
which  the  witnesH  niav  proresa  to  belong. 

'  Supra,  S  462  ;  aMcArthnr,  !0S,  108. 

•  Simmons,  p.  46fl  ;  2  HcAnhnr,  p.  88  ;  Maltby,  p.  48  ;  Adye,  p.  57. 

*  Sinimona,  p.  2-24.  *  AMe,  vol.  L  £  j  327-430. 

(o)  By  statute  of  1878,  Match  18,  30    competent  witness  if  he  rcque 
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court-martial,  the  prisoner  is  never  thereby  disqualified  tmtii  the 
sentence  has  been  approved  by  the  superior  authority,  where  such 
approval  is  required  ;  nor  is  he  then  disqualified,  unless  the  crime 
itself  is,  in  hffal  estimation,  an  infamous  crime.'  The  crime  of 
desertion  is  not  an  offence  of  this  description ;  and  of  course  a 
conviction  for  it  does  not  render  the  party  legally  incompetent  to 
testify,  however  it  may  affect  the  credibility  of  hia  testimony.* 

§  489.  FaUow-priaon«rs.  As  to  the  competency  of  fdlaw-pria- 
oners,  as  witnesses  for  each  other,  where  severtd  are  Joined  in  the 
same  proiecittion,  though  the  general  principle  is  the  same  in 
courts-martial  as  it  has,  in  a  preceding  volume,"  been  stated  to  be 
in  suits  at  law ;  yet  there  is  a  diversity  in  its  application,  arising 
from  a  diversity  in  the  constitution  of  the  courts.  It  is  clear  that, 
in  such  cases,  in  the  common-law  courts,  where  against  one  or 
more  of  the  prisoners  there  has  been  no  evidence,  or  not  sufficient 
evidence  to  warrant  a  conviction,  a  verdict  and  judgment  of  ac- 
quittal may  immediately  be  rendered,  at  tlie  request  of  the  others, 
and  the  person  acquitted  may  then  be  called  as  a  witness  for  them. 
But  the  regular  course  for  a  prisoner  to  adopt  in  that  case,  in 
a  court-martial,  would  be,  on  the  receipt  of  the  copy  of  the  charges, 
to  apply  to  the  authority  that  appointed  the  court,  urging  the 
necessity  of  a  separate  trial  j  and  if  this  is  not  granted,  an  appli- 
cation to  the  court  is  still  open  to  the  prisoner ;  and  tlie  court  may 
proceed  to  a  sentence  of  acquittal  of  the  party  not  proved  t^  be 
guilty,  and  whose  testimony  is  desired,  and  adjourn  any  further 
proceeding,  until  sufficient  time  is  afforded  for  this  sentence  to  be 
confirmed.*  But  no  good  reason  is  perceived  ^^nst  admitting 
the  acquitted  party  as  a  witness  for  the  others,  immediately  upon 
his  acquittal  by  the  court-mai-tlal,  without  waiting  for  a  confirma- 
tion of  the  sentence. 

§  490.  4.  Examiaatioti  of  witnawM.  Witnesses  in  courts-mar- 
tial are  invariably  examined  in  open  court,  in  presence  of  the  par- 
ties, except  in  those  cases  where  depositions  are  by  law  admissible, 
when  taken  pursuant  to  the  regulations.  It  is  not  competent  for 
the  court  to  examine  a  witness  by  a  deputation  of  some  of  its 
members  for  that  purpose ;  though  under  peculiar  circumstances, 
and  in  the  inability  of  an  important  witness  to  att«nd  at  the  place 

"  Ante,  vol.  i.  S!  872-378.  ■  Binunon*.  p.  *81. 

•  AnU,  Tol.  L  55  8B7-369,  S83. 

*  SimmoDt,  p.  4Sfi  ;  Unapntt*!  CaM,  2  HcArthiir,  p.  1S8.    And  bm  Adye,  p.  97. 
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appointed  for  the  court  to  osBemble,  the  court,  with  the  permission 
or  hj  the  order  of  the  autliority  conreuiug  it,  may  aasemblo  at  the 
quarters  or  residence  of  the  witness.' 

§  491.  VntneMOa  examined  apart.  In  the  ordinary  practice  of 
the  court,  (Ae  vntne»te$  are  examined  apart  from,  each  other,  no  wit- 
ness being  allowed  to  he  present  during  the  examination  of  an- 
other who  is  called  hefore  him.  But  this  rule  is  not  inflexible ;  it 
is,  in  modem  practice,  subject  to  the  discretion  of  the  court.  Nor 
is  it  ever  so  rigidly  observed  as  to  exclude  the  testimony  of  a 
person  who  has  inadvertently  been  present  at  the  examination  of 
other  witnesaes.*  The  judge-advocate  and  the  prosecutor  being 
necessarily  present  during  tlie  whole  trial,  ought,  if  witnesses,  to 
be  sworn  immediately  after  the  case  is  opened  on  the  part  of  the 
prosecution ;  nor  is  it  deemed  proper,  at  any  subsequent  stage  of 
the  proceedings,  to  examine  them  in  chief,  unless  when  they  are 
called  as  witnesses  for  the  prisoner.*  The  court,  however,  iu 
proper  cases,  and  in  its  discretion,  will  confront  any  two  or  more 
witnesses  whose  testimony  is  contradictory ;  by  recalling  them 
after  the  close  of  the  cross-examinations,  that  opportunity  may  bo 
afforded  to  explain  and  reconcile  their  respective  statements,  and 
to  discover  the  truth  of  the  fact.* 

§  492.  Xhidenoe  taken  In  writing.  All  evidence,  orally  given  in 
eourtt-martial,  it  taken  damn  in  writing  by  the  judge-advocate,  and 
recorded  on  the  proceedings,  in  the  words  of  the  witness,  as  nearly 
as  may  be,  and  in  the  order  in  which  it  is  received  by  the  court. 
A  question,  being  reduced  to  writing  by  the  person  propounding  it, 
whether  it  he  the  prosecutor,  the  prisoner,  or  a  member  of  the 
court,  is  handed  to  the  president,  and,  if  approved  by  him,  it  is 
read  aloud  and  entered  by  the  judge-advocate  on  the  proceedings ; 
after  which,  if  no  objection  to  it  is  sustained,  it  is  addressed  to  the 
witness.  If  it  is  objected  to  by  a  single  member  only,  of  the 
court,  the  party  propounding  it  is  entitled  to  the  collective  opinion 
of  the  whole  court  as  to  its  admissibility.  And  if  the  question  is 
rejected  by  the  court,  the  question  and  its  rejection  are  still  en- 
tered of  record  with  the  proceedings.  If  a  witness  wishes  at  any 
time  before  the  close  of  all  the  testimony  to  correct  or  retract  any 

1  Simmon^  pp.  tSI,  1S2  ;  Adye,  p.  116. 

■  %  UcArtimr,  p.  SS  ;  MBltbf ,  p.  66  ;  Simmona,  p.  4S6  ;  Kennedy,  p.  S5.  And 
tee  ante,  toL  L  S  4E2  ;  O'Brien,  p.  SOS. 

(,  pp.  164,  *a6  ;  2  McArthur,  p.  lOR 

V  p.  les  ;  Eeusedy,  p.  SS. 
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port  of  hia  evideace,  in  which  he  haa  been  miBtaken,  he  will  be 
allowed  to  do  so ;  but  tliis  must  be  dooe  by  an  addition  to  what  be 
has  befoi'O  stated,  and  not  by  way  of  tratan  or  oMiteratiim;  it 
being  important,  in  all  oases,  tlxat  the  superior  authorit]r,  wliich 
reviews  Uio  evideace,  should  have  an  accurate,  and,  as  it  were,  a 
dramatic  view  of  all  that  transpired  at  the  trial.^ 

§  493.  RlEbt  of  oonrt  to  oaU  wttnowM  no  motii.  Wketh^  a 
court-martial  has  a  riglU,  of  its  own  accord,  to  call  wttneMsi  b^or^ 
it  who  are  not  adduced  by  either  of  the  partiea,  is  a  point  whi<±i 
has  frequently  been  agitated,  and  upon  which  opposite  opinioos 
have  been  held,  the  more  modem  being  in  the  negative.'  It  is  at 
least  highly  mexpedient,  in  ordinary  oaaes,  that  Uie  court  should 
thus  interfere  with  the  course  of  the  trial ;  since  the  necessity  of 
it  may  always  be  avoided  by  sug^sting  the  name  of  the  witness  to 
one  or  the  other  of  the  parties,  whose  interest  might  induce  them 
to  summon  him.  And  in  regard  to  questions  directly  propounded 
by  the  court,  though  its  right  to  do  so  cannot  be  denied,  yet  the 
exercise  of  the  right  certainly  does,  in  effect,  prevent  either  party 
from  objecting  to  the  legal  propriety  of  the  question ;  for  this  haa 
been  prejudged  by  the  member  propounding  it.  If  the  question  is 
perfectly  clear  of  doubt,  as  to  its  admissibility,  there  can  no  mis- 
chief result  from  itB  being  put  by  the  court. 

§  494.  Order  of  ezamlnfttiea  and  teUL  JTu  order  and  eoune 
of  the  examinaUon  of  viitne$$e»  in  oourts-martial,  and  of  their  croM- 
ezamination  and  re-examination,  are  the  same,  in  general,  as  has 
been  stated  in  trials  at  law.> 

§  495.  5.  Oapocitioits.  By  the  general  prinraples  of  military  law, 
.  depatUiom  art  not  adminihle  in  evidtnee.  It  is  only  in  those  caaea 
of  crime,  where,  by  statutes,  they  are  made  admissible  on  the  trial 
of  indictments,  that  courts-martial,  in  the  English  service,  have 
admitted  them.*  But  in  the  American  service,  it  is  specially  w- 
dered,  that, "  on  the  trial  of  cases  not  capital,  before  courts-mLar- 
tial,  the  depositions  of  witnessea,  not  in  the  lino  or  staff  of  the 
army,  ma;  be  taken  before  some  justice  of  the  peace,  and  read  in 
evidence ;  provided  the  prosecutor  and  the  person  accused  are 
present  at  the  taking  the  same^  or  are  duly  notified  thereof."' 

1  Haltby,  pp.  44,  6G,  66  ;  2  HcArthiiT,  pp.  41,  16  ;  KninDDi,  p.  472  ;  O'Brku, 
p.  285  ;  Kennedy,  p.  105. 

■  See  2  UcArthnr,  p.  107  ;  Suumon^  p.  W7  ;  (VBriaii,  p.  SG9 ;  EenDedy,  pp.  13i- 
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TbiB  regnlatioii,  bdng  a  statutory  exception  to  the  general  role 
which  excludes  depositions,  must  be  confined  to  the  cases  ex- 
pressly mentioned ;  namely,  to  cases  not  capital,  and  to  persons 
not  in  the  line  or  stafF  of  the  army.  In  capital  cases,  and  with 
respect  to  persons  belon^ng  to  the  line  or  staff,  the  admissibility 
of  depositions  is  governed  by  the  general  rule,  (a) 

§  496.  BxaepUoiM  by  atstnte.  Pepotitions,  when  taken  pwiu- 
ant  to  the  above  regulation,  it  is  conceived,  ought  to  be  taken  in  the 
manner  and  for  the  causes  stated  in  tiie  acta  of  Congress  on  that 
subject ;  which,  as  they  have  been  sufficiently  stated  in  a  preced- 
ing volume,'  it  is  not  necessary  here  to  repeat.  It  may,  however, 
be  added,  that  though  a  deposition  has  been  informally  taken,  and 
therefore  is  not  admissible  under  the  statute,  it  may  still  be  read 
as  a  solemn  declaration  of  the  witness  to  contradict  or  disparage 
the  testimony  he  may  have  orally  ^ven  in  court.  It  was  formerly 
held,  that  what  a  witness  has  been  heard  to  state  at  another  time, 
may  be  given  in  evidence  to  confirm,  as  well  as  to  contradict,  tlie 
testimony  he  has  given  in  court;*  but  this  is  not  now  admitted, 
unless  where  the  witness  is  charged  with  a  design  to  misrepresent, 
arising  from  some  recently  acquired  relation  to  the  party  or  the 
cause ;  in  which  case  his  prior  statements  may  become  material, 
in  order  to  disprove  the  chai^,  by  showing  that  he  had  made  the 
same  statement  before  such  relation  existed.^ 

§  497.  6.  Pubiio  and  privats  vniUngt.  '  The  rules  already  stated 
in  a  former  volume,*  in  regard  to  the  inspection,  proof,  admissi- 
bility, and  effect  of  public  records  and  documontB,  and  of  private 
writings,  as  they  are  founded  on  general  principles  applicable 
alike  to  all  judicial  investigations,  are  recognized  in  all  judicial 
tribunals,  whether  civil,  military,  or  criminal ;  subject  to  a  few 
exceptions  and  variations  of  administration,  necessarily  arising 
from  their  diversitieB  of  constitution  and  forms  of  proceeding. 

1  Jntt,  ToL  i.  9§  822-S24.  See  C.  8.  SUt  1708,  o.  20,  S  BO,  voL  i.  p.  B8  ;  U.  8. 
Stat.  1798,  c  22,  I  6,  vol.  i.  p.  336  ;  C.  S.  Slat  1827,  c.  i,  vol.  iv.  p.  1B7. 

»  Hawk.  P.  C.  h.  i,  c.  ie,  5  14  ;  2  MoAithur,  p.  120  ;  Kennedy,  p.  98  ;  Cooke 
tr.  Curtis,  0  H.  &  J.  »3. 

*  Ante,  Yol.  i.  S  ISB  i  Ball.  N.  P.  3»i  i  S  PhU.  Evid.  i4S,  ii6. 

*  Ante,  Tol.  i.  g|  171-198.  S67-6B2. 

(a)  The  depoaitiaDe  of  wftne«««s  raid-  Mid  dolj  authenticated,  may  be  nad  in 

ing  beyond  the  limits  of  the  State,  or  Tec-  evidence,  hefore  such  conrt,  in  cases  not 

ritory,  or  district  in  which  any  military  capital.      Rev,  Stat  (U.  S.)  2d  ed.  1678, 

court  may  be  oniered  to  sit,  if  Ukcai  on  j  1812,  art  91. 
reuonable  notice  to  the  opposite  psr^, 
VOL.  III.  —32 
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These  it  oqI;  remains  for  uB  briefly  to  illastrate,  b;  a  few  mititaiy 
examples. 

§  498.  Bsoorda  of  oonita  of  InqolTT.  In  regard  tO  public  ntt/i- 
tar}/  records,  it  has  been  adjudged  that  the  report  of  a  court  ofinr 
quiry  is  a  privileged  communication,  and  cannot  be  called  for 
without  the  consent  of  the  superior  military  authority  which  con- 
vened the  court ;  nor  can  an  office  copy  of  it  be  admitted  without 
such  permission.  It  stands  on  the  footing  of  other  secrets  of  state, 
heretofore  mentioned.^  Therefore,  where  the  commander-iu-chief 
directed  a  military  inquiry  to  be  held,  to  investigate  the  conduct 
of  an  officer  in  the  army,  who  afterwards  sued  the  president  of 
that  court  for  a  libel,  alleged  to  be  oont^ned  in  his  report,  and 
to  have  been  transmitted  to  the  commander-in-chief;  it  was  held, 
upon  the  broad  principle  of  8tat«  policy  and  public  convenience, 
that  the  report,  being  a  matter  of  advice  and  information  given 
in  the  course  of  public  duty,  and  for  the  regulation  of  a  public 
officer,  could  not  be  disclosed  to  the  world  at  the  pleasure  of 
private  persons,  in  a  private  suit,  without  permission  from  the 
superior  authority ;  and  that,  therefore,  in  the  case  at  bar,  the 
evidence  was  properly  rejected.^  In  the  Sngligh  service,  the  pro- 
ceedings of  a  court  of  inquiry  are  held  not  admissible  in  a  eourt- 
martialy  as  evidence  of  the  facts  detailed  in  the  testimony  there 
recorded ;  and  rightly  ;  for  those  courts  in  England  are  not  cou> 
sidered  as  judicial  bodies,  they  have  not  power  to  administer 
oaths,  nor  any  inherent  power  to  summon  witneasrs ;  and  the 
right  of  the  accused  party  to  appear  or  take  any  part  in  the  pro- 
ceedings is  questioned ;  it  being  deemed  rather  a  council  than  a 
court.*  But  in  the  American  service,  as  we  have  seen,*  courts  of 
inquiry  are  eBtablished  by  law,  and  have  a  judicial  character,  with 
the  same  power  with  courts-martial  to  summon  and  examine 
witnesses,  and  giving  the  accused  the  same  right  to  cross-examine 
and  interrogate  them.  Their  proceedings,  therefore,  are  expressly 
made  admissible  in  evidence  in  courts-martial  in  cases  not  capi- 
tal, nor  extending  to  the  dismission  of  an  officer;  provided,  that 
the  circumstances  are  such,  that  oral  testimony  cannot  be  ob- 
tained.' (a) 

'  AnU,  Tol.  i.  8  261. 

*  Home  V.  Loid  Beotinck,  2  Brod.  b  Bing.  ISO  ;  Simmoiu,  p.  471. 

>  Simmons,  pp.  9S,  es,  G03  ;  1  McArtfaur,  pp.  107-118  ;  njrro,  j  475. 

*  Sapra,  %  475. 

*  Armj  Regulations,  art.  82  ;  U.  a  Stat.  1800,  0.88,52,MtajT(iLLp.61. 

(fl)  Bev.  SUt.  U.  a  2d  ed.  1378,  8  1343,  art  131.  ' 
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§  499.  Of  oonrta-martlBl.  The  records  of  court»-maHial,  being 
the  records  of  judicial  tribunals  legally  constituted,  may  be  proved 
and  admitted  in  OTidence,  and  have  effect,  like  all  other  judicial 
records.  G^urat  order$  and  regulations,  issued  bj  the  President 
of  the  United  States,  pursuant  to  law,  or  by  the  Secretary  of  War, 
or  the  Secretary  of  the  Navy,  within  the  scope  of  their  authority, 
when  duly  promulgated,  are  presumed  to  be  known  to  all  military 
persons,  and  therefore  will  be  taken  notice  of  by  courts-martial ; 
the  printed  copies  being  used  merely  to  refresh  the  memory. 
The  Articles  of  War,  both  for  the  land  and  naval  service,  being 
enacted  by  Congress,  are  judicially  taken  notice  of  by  all  persons, 
as  other  public  statutes.' 

§  500.  AU  wTlUiiga  mads  part  of  tfa«  reoord.  All  writings  and 
documents,  whether  public  or  private,  which  are  admitted  in  evi- 
dence, are  noticed  in  the  proceedings  of  the  court  j  and  copies  of 
them  should  be  embodied  in  the  proceedings  in  the  order  in  which 
they  are  produced  in  evidence ;  or,  if  voluminous,  extracts  of  so 
much  as  may  bear  on  the  question  and  is  required  by  either  party, 
may  suffice.  If  their  genuineness  is  admitted  by  the  party  against 
whom  they  are  produced,  the  admission  also  should  be  recorded. 
If,  instead  of  being  thus  embodied,  copies  of  them  are  annexed  to 
the  proceedings  as  an  appendix,  they  should  be  numbered,  and 
lettered,  and  referred  to  in  their  proper  place  in  the  proceedings, 
and  each  copy  should  be  authenticated  by  the  signature  of  tlie 
jndge-advocate,  or  the  president  of  the  court.^ 

.  §  501.  Private  lattara  ■■  to  prlsoneT'i  obaraoter.  Though  private 
letters  are  not  legal  evidence  of  the  facts  stated  in  them,  and 
tlierefore  are  not  admissible  in  evidence  for  that  pui-pose,  and 
cannot  be  annexed  to  the  proceedings  of  the  court ;  yet  the  usage 
of  conrte-martial  allows  an  exception  to  this  rule,  in  regard  to 
letters  in  favor  of  the  prisoner's  character ;  by  permitting  him  to 
embody  them  in  his  defence ;  whereby  they  become  part  of  the 
proceedings,  and  thus  are  brought  to  the  notice  of  the  authority 
which  revises  the  sentence,  and  receive  their  dae  weight  and 
consideration.' 

1  Kmrnans,  pp.  SDO-502.     And  tee  anU,  vol  i.  S|  171-500. 

*  Simmone,  p.  EOB. 

■  Esnnedj,  pp.  119,  ISO ;  Colcn«l  Qoeatin'e  Trial,  p.  K. 
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in  tliia  Index  nlw  U>  the  Volnme ;  tha  fignrei,  to  the  Sections.] 


A. 

ABATEMENT,  plea  of  alieD  enemT  in ii.  Ifl 

defective  or  improper  service  of  procasB ii:  20 

defective  service  ou  partnership ii.  20,  note  (n) 

miauomer ii.  21,  IW 

bill  not  fouud  by  twelve  of  the  grand  jury ii.  22 

irregularity  in  iiupauelliug  or  summouicg  grand  jni;  ii.  32,  and  note 

uon-teuure  and  diBclaiaier        ii.  23 

uon-joiuder  o£  parties ii.  24,  131 

in  partQprsfaip  cases ii.  20,  note  (a),  25 

peiidenoy  of  prior  suit        ii.  36 

jadgiuent  in,  when  peremptory ii.  27 

damages  in ii.  27 

ABDUCTION,  wife  competent  to  prove i.  343 

ABSENT  WITNESS,  testimony  ol        i.  163,  n. 

ACCEPTANCE  AND  INDORSEMENT,  not  explicable  by  parol    i.  276,  n. 

what  it  admits ii.  104,  16S 

(Sec  Bills  op  EzcBakob  and  Promissory  Notks.) 

ACCESS,  when  presumed i.  28 

husband  and  wife  incompetent  to  disprove i.  28,  353 

ACCESSORY,  not  a  oompetent  witness  for  the  principal      ...     ,    i.  407 

who  is iii.  40,  41 

before  tbe  fact iii.  42,  44 

after  the  fact         iii.  47,  46 

none  in  treason iii.  43,  245 

or  in  manstaugtiter  or  misdemeanora iii.  48 

counterfnanding  the  order,  is  absolved iii.  4K 

when  he  may  be  tried iii.  46 

how  chBrKsd iii.  48 

proof  of  the  chaise iii.  4S,  60 

hnsband  and  wife,  when  accessory  to  each  other iii.  48 

(See  Principal.) 

ACCIDEtfT,  FRAUD,  AND  MISTAKE,  parol  evidence  to  ooTrect   i.  206  a 
(See  Fradp  ;  Mistabe.) 

ACCOMPLICE,  when  acts  of  one.  evidence  against  another      .     .    i.  Ill,  n. 
may  be  convicted  on  his  own  confession,  if  he  refnse  to  tes- 
tify      i  219,  n.,  379 

who  is,  qaeetion  for  the  eoort i.  860,  n. 

apparent  accomplices i.  382,  383,  n. 
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ACCOMPLICE,  —  Contiitued.  imrmm 

detectives,  Sk i.  S82,  n. 

bv  becoming  witueaa,  waives  privil^es i.  461,  n,,  454 

when  admiaaibk  aa  witaesaes i.  379-382 

should  be  corroborated i.  881,  n. 

what  in  corroborative  of i.  381,  r. 

who  are  eorroborativa  of     (5m  Witmesbeb) L  88(^38-2 

ACCORD  AND  SATISFACTION,  anbttaiiDe  of  this  iane      .    .     .     ii.  3S 

what  is  a  good  accord  and  satisfactioQ ii.  28 

this  a  qaeatioQ  of  Jaw ii.  26  a 

when  admissible  oodur  the  general  issue ii.  29 

proper  partias  to ii.  8U 

accord  alone,  when  uo  bar ii.  30 

accord,  with  tender  of  satisfactioa,  when  sufficient ii.  31 

part  performance  of  accord  inHufficieiit      .  ....     ii.  31,  noU  (a) 

when   payment  and  acceptance  in  satiafaction  ars>boUi  put  ia 

issue ii.  82 

when  presumed  from  lapse  of  time  alone ii.  Sit 

{.See  Paymuit.) 

ACCOUNT,  rendered,  effect  of,  a^  an  admissioii i.  212 

action  of U.  84,  36 

between  whom  it  Ilea ii.  35 

pleadings  in ii.  38 

privity  neceasaiy  to  aapport ii.  37 

tnatenal  avermeiit»in        H.  Si 

evidence  under  issue  ot  pitne  con^nitanU ii.  38 

plea  of  ne  unquea  bailiff ii:  38 

auditors  in       ii.  39 

judgment  good  computet,  effect  of ii.  39 

ACCOUNTS,  voluminona,  secondary  eyidenco  of     .     .  i.  83,  436,  ».,  439,  n. 

ACCUSED  PARTY,  entitled  to  precise  atatement  of  his  ofEenoe  .     .    iii.  10 

to  be  confronted  with  witnesses       iii.  11 

as  witneaa  in  his  own  behalf       Iii.  39  a. 

ACKNOWLEDGMENT,  limitations,  joint  debtor  .     .     .     i,  112,  ».,  174.  n. 

ot  payment  by  receipt j,  212 

certificate  of,  whether  impeachable  by  parol [.  276,  n. 

of  deed,  force  and  effect  of i.  673,  n. 

of  debt,  what  amounts  to '     ii.  440-448 

effect  of     .     .  ii.  440,  n. 

ACQUIESCENCE,  what  ia,  BOSS  to  bind  the  party     ....      i.  IB7,  198 

ACQUITTAL,  record  of,  when  evidence i.  683 

ACT,  public,  what i,  5,  n. 

ACTION  OF    CRIM.    CON.,    letters   of   wife    to   husband  inad- 
missible   1,  102 

ACT  OF  GOD,  what  is H.  219 

when  it  ezcosea jj]  219 

ACTS,  book  of,  when  eridencs i,  519 

evidence  not  hearsay     .  .  i.  i((2 

of  Congress,  and  ot  State  Legialaturrc  if  pnbHo,  are  jndiciallj 

noticed    .  L  8   n. 

proof  of  authority -i.  88 

public,  what  are,  are  Judicially  noticed i.  6,  n. 

ACTS  OF  PARTIES,  when  admiaaible  to  explain  writings      .      i.  2B3,  295 

ACTS  OF  STATE,  admissible  in  prize  causes iii.  459 

how  proved     (5m  Public  Rbcords  and  Docuhkntb)      i.  479,  487,  n. 
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ADJUSTMENT  OF  LOSS,  when  aiid  how  far  coDcluBive  ....     i.  212 
{See  ADHittstONa.) 

ADMINISTRATION,  letters  of,  how  pro¥«d i.  019 

prima  facie  evideuce  of  death i.  41,  550 

foreign,  sSect  of      (5m  Eskcutors  and  ADUINUTKATOBfi)   .      .     i.  644 

ADMINISTRATOR,  oompetency  of ,  els  a  witaeu i.  347,  402 

admiuions  bj i.  179 

promise  by,  when  it  must  be  iii  writing i.  2Q7 

sales  by,  presumed  regular    (See  Exkcctobb  and  ADMiHiaTRATOBB)  i.  20 
ADMIRALTY,  courts  of,  and  seals  judicially  noticed       ....     i.  6,  4T9 

Judgmatits,  when  and  how  far  conclnsive i.  525,  541 

Jta-udiction  of  Admiralty  and  Maritime  Caurtt iii-  380 

includes  what iii.  387,  noiet 

not  limited  by  the  tide  in  this  oouuti^    ....       iii.  386,  nole  (a) 

Instance  Courts iii.  387 

Prize  Courts iii.  387 

Initance  Cauies, 

Fomu  of  Proeeeilingt  in iii.  888-401 

b;  the  Romaa  law iii.  86S-S94 

in  the  Uuitsd  States  courts iii.  895-401 

libel,  its  requisites tii.  896,  397 

ioformatiou iii.  396,  397 

ameudmenta  in iii.  397 

uuwer  of  defendant       iii-  894,  398 

upon  information  and  belief Hi.  396,  note  (c) 

of  libellant  to  interrogatoriBa iii.  399 

commissioners,  reference  to iii.  400 

causes,  plenary,  what iii.  401 

summary,  what iii.  401 

Prite  Cauiu, 

Pleadin^i  and  Praelice iii.  437-443 

delirery  of  papers iii-  43S 

oommissiooers  of  prize iii.  439 

monition iii.  440 

libel Ui.  440,  441 

claim iii-  442 

ooDdemnatiOQ       iii  443 

Emdence, 

(1.)  GenercU  Ridet iii.  402-408 

mora  lax  than  at  law      ....    iii.  402,  note  (a),  443,  note  {a) 

on  appeal  iii.  404,  note  (fi) 

as  to  relevancy jji-  403 

aa  to  burden  of  proof iii.  404 

best  oTldence iii.  405 

presumptiong iii.  408,  407 

collisions iii.  407 

BpoHation,  &c.,  of  papers Ui.  408.  453 

full  and  half  proof  iii-  409 

(2.)  Compelencu  ofrntneuea iii-  409-418 

ofpMties iii.  410-413 

snppletory  oath !!!■  ^'** 

decisoryoath IJ!' *" 

from  necessity iii- 432 

salvors iii-  412 

captors iii-  412 

defendant's  answer iii-  413 

weiffht  of  answer •      iii-  413 

interested  persons "••  *^*>  *^ 
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iii.  iU  « 

seamen,  thougb  b&viug  iutereat iii.  414,  415 

experto iii.  41S 

(3.)  Documents, 

in  generaJ iii.  417 

kinds  of iii.  414 

bill  of  sale iii.  419 

regidtar iii.  419 

judicial  sale iii.  42i> 

charter  party iii.  4:21 

bill  of  lading iii.  42*2 

shipping  articles iii.  4^ 

in  the  merchaut-serTice iii.  423,  4J4 

fisheries iii.  423 

rSle  d'e((uipage iii.  426,  43:! 

rule  of  interpretation  of  seainen's  coatracta    ....    iii.  427 

log-lxK)k iii.  428 

its  requisites iii.  426,  429 

how  far  evidence iii.  428-430 

must  be  pleaded iii.  431 

sea-letter iii.  4ii 

Mediturranean  passport iii.  432 

certificate  of  properly iii.  432 

crew-list iii.  432 

inventory iii.  432 

manifest iii.  432 

invoices iii.  4J2 

cei'tiSuates  of  origin iii.  432 

weather  reports iii.  432,  note  (a) 

admi.saibility  of,  in  prize  causes iii-  4ol 

proof  of iii.  451 

nature  and  necessity  of iii.  452 

effect  of  want  of iii.  453 

(4.)  Depoiitwnx. 

mode  of  tailing iii.  433-435 

affidavits iii.  436 

(5.)  Eaidence  in  Prve  Caiuea, 

in  preparalorio iii.  444 

by  standing  interrogatories iii.  444 

of  what  persons iii.  445 

manner  of  ezaminatidn iii.  446 

value  of  this  testimony iii.  447 

invooation  of  documents iii.  448 

Other  testimony,  when  admitted iii-  449 

when  closed lU.  460 

competency  of  proof, 

interested  person iii.  414,  454 

enemies Hi.  455 

declarations  of  States iii.  458 

mode  of  taking  tentimonv iii.  457 

presumptions  of  title  and  ownerahip     ....       iii.  458,  459 

of  assistance  in  capture iii.  460 

enemy's  property,  what  presomed  to  be iii.  461 

further  proof,  when iii,  462 

by  plea  and  proof iii.  462 

ordered  by  the  court iii.  4B3 

allowed  to  claimant iii.  464 

to  captors iii.  465 
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ADMIEALTT,  —  ConA'nu«ff .  Akhkm 

wheD  refuaed iii.  406 

oral  testimony  excluded iii.  467 

ADMISSIBILITY,  ralevanGj,  the  test  of i.  49,  n.,  462,  n. 

ADMISSIONS,  of  conteute  of  a  writing,  when  not  suffloient  .  i.  96,  oud  note 
distiiiolion  between  con/essiu  juris  aud  con/asio/acti    .     .     .       i.  86,  203 

by  agents,  when  biudiug  on  principal L  113, 1]4 

what  and  whea  receivable i.  160,  170 

admissibility  of,  is  for  the  judge i.  169,  n. 

in  chancery        i.  169,  n. 

made  by  a  party  to  the  record -      I.  171 

made  in  pleadiuga i.  171,  n. 

made  by  party  in  iaterast i.  172 

one  of  joint  parties i.  112,  172, 174,  n. 

partT  merely  nominal,  excluded i.  172 

now  avoided,  if  pleaded i.  173 

one  of  several  parties,  not  receivable  uolese  a  joint 

interest i.  174,  and  note 

by  joint  devisee  or  legatee i.  174,  n. 

rated  parishioner i.  175 

quail  corporators i.  175 

one  of  several  parties,  common  iDterest  not  sufficient, 

unless  also  joint i.  176 

apparently  joint,  iiprima  facte  sufficient 1.  177 

answer  in  chancery  of  one  defendant,  when  receivable 

against  others L  17B 

persons  acting  in  autre  droit,  when  receivable  i.  176,  n.,  179, 180 

guardian,  &c.,  binds  himself  only i.  179 

party  interested i.  180 

strangers,  when  receivable i.  181 

persons  referred  to,  whether  conclusive      .     .     .     .    i.  188,  184 

only  as  to  facts  in  reference i.  1K2,  n. 

wife,  when  admissible  against  husband      .  '  .  i.  186,  n.,  841,  n. 
not  admissible  unless  gome  proof  of  agency  of  wife  or 

ratification i,  186,  n. 

attorney     [See  Attornet) i.  186 

principal,  as  against  surety i.  187,  188 

one  in  privity  with  anotlier 1.  189,  ».,  190 

assignor,  before  assignment i.  190 

by  attorney  when  binding  on  client i.  186 

executor i.  179 

by  parishioner i.  179 

infant  in  suit  after  majority i.  171,  n. 

answer*  to  interro^tories i-  171,  r. 

pari  payment,  limitations i.  174,  n. 

eon  in  action  broaght  by  father '.       i.  180,  n. 

interpreter i-  187 

reference  and  award i.  182 

tenant  against  landlord i-  189 

conduct,  assumed  character,  silence i.  195-197 

answer  to  iiiterrogatory  filed  in  suit i-  662 

use  of  deposition  of  another i.  553 

of  cestui  que  trust i.  180 

by  bankrupt,  in  examination,  not  admissible i-  226 

by  omission  from  schedule  of  debts 1-  196 

by  intestate,  binding  on  administrator i.  189 

ij prochfin  ami/ i.  179 
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ADUISSIONS,  —  Continued.  Immb 

of  deputy  agaioat  eheriS 1.  IbO 

hj  persons  aftarwarda  iaterested i.  179, 180 

coezeautor  and  odniiaistratar i.  lUU 

whom  the;  niay  be  proved  i  191 

tiroe  aod  circuDutancM  of  making  the  adminon i.  1x2 

offer  of  eoiDpromiso  is  not  ao  admisaioa i.  Id:i 

made  under  duress i.  103 

competent,  of  contents  of  writing 1.  303,  n. 

Dot  rebutted  bj'proof  of  different  statemeDtS i.  2W,  ». 

on  oath,  when  conclusive i.  210 

direct  and  incidental  admiasiona,  same  in  efbct L  194 

ilDpUed  from  asanmed  diaracter,  language,  and  conduct      .     .  i.  ISiV,  196 

acquiescence,  when  i.  197, 197  a 

possesition  of  documents i.  198 

poueasion  of  unanswered  letters i.  lt>6,  n. 

implied  assmit  to  the  verha!  atatemeiita  of  another i.  190 

verDal,  to  be  received  with  great  caution i.  45, 300 

whole  to  be  taken  together i.  201,  202 

containing  hearaa;  .......  l,  2(ti,  n. 

verbal,  receivable  onlj'  to  facta  provable  b;  parol i.  90,  203 

when  and  how  far  conclusive .     .     .     i.  204 

Judicial  admiaaiona,  faow  far  ooncliuiva     .     .     .     .   i.  27, 16S,  205,  627  <t 
if  improvidentljr  made,  what  remedy   .     .     .    i.  206 

by  payment  into  court  i,  205 

acted  njfon  by  othera,  when  and  how  far  concloain   .     .     i.  27,  207,  208 

of  principal  as  against  surety i.  187 

not  acted  upon,  not  oonclnaive i.  209 

when  hold  concloaive,  from  publio  policy i.  2J0,  211 

by  receipta i,  212 

by  adjustment  of  a  loss i.  312 

of  facta  not  involving  guilt  in  criminal  triala,  are  not  coofes- 

Bions i.  213,  n. 

omission  from  bankrupt's  schedole  of  craditors i.  196 

by  account  rendered i.  212 

in  bill  in  equity i.  212  ;  iii.  274-S79 

01  signature ii.  18,  and  nola,  184,  165 

of  aeaworthingaa ii.  40I  n. 

of  marriage ji.  462 

meana  of  compelliog ii.  J8,  and  noten;  iii.  308,  n. 

(See  CoNFKBaioNS  ;  Equixr  j  Heaxsat;  Rib  6EeT.K.) 

ADULTERY,  oae  act  of,  how  iar  proof  of  another j,  63 

provable  by  confession  ia  divorce  case j.  217 

nature  of  the  evidence  to  establish !     .    !    *     ii  40 

proved  by  evidence  of  proximate  circumstances     .     !    !     !    i  ii.  41 

competency  of  husband  or  wife,  in  proceedings  baaed  on     .    .    i  834,  b. 

general  cohabitation ii  41 

general  conduct,  creating  a  jiuapicio  violenla     ......      h.  41 

when  proved  by  impression  and  belief  of  witneesea ii!  42 

when  continuance  of,  presumed,  after  proof  of  one  act    ....     iL  43 

of  wife,  when  birth  of  child  ovidenca  of ii44 

of  husband,  acta  in  proof  of .    ,     ii '  44 

of  either,  when  proved  by  visit  to  brothel    ,..'!!    i    *     ii  44 

by  disease '.    ,    ',     ii!  44 

when  proved  by  confession  of  party ,    \     ii!  45 

by  evidence  of  pariusep*  crimuii*,  or  private  d^ectivea  ...     ii.  46 

to  what  time  the  evidence  must  relate ii.  47 

when  evidence  of  acts  not  charged  ia  admissible ii,  47 


ovGoo<^lc 


GENERAL  INDEX.  609 

ADULTERY,—  Continued.  taaim 

proof  of ,  upon  indictment  for  thii  orima li.  48 

when  and  what  evidence  of  nurriage  is  rsqaisits ii.  49,  CO 

proof  of  identity  of  parties,  when  requiiite ii.  60 

evidenoe  in  defence  of  notion  for  criin.  ood ii.  61 

of  coIhuioD  between  husband  and  wife ii.  fil 

of  connivance,  and  conniranoe  defined ii.  51,  uid  noltt 

of  passJTe  eufferance  of  husband ii.  CI 

nnder  plea  of  recrimination ii.  52 

of  eondonation il.  68,  64 

proof  of  damages ji.  65 

praof  of  mitigation  of  dama^jes ii.  66 

letters  of  wife,  when  admissible  for  hnaband ii.  67 

general  charaotor  of  wife,  in  iasne     (See  Seddctiok)      •     .     il.  68 

ADVERSE  ENJOYMENT,  prosamption  from i.  16 

when  it  oonstitutet  title i.  17 

AFFIDAVIT,  «prtr(e,Bdrais8ible,  when i.  104,  n. 

may  be  made  in  his  own  case,  by  atheist i  370.  n. 

persons  infamous i.  875 

other  parties i.  848,  849,  5&S 

wife i.  844 

observations  on  value  of i.  4S2,  n. 

in  admiralty    (See  £<iuitt) iii.  436 

AFFIRMATION,  judicial,  when  substituted  for  an  oath i.  371 

AFFIRMATIVE,    {See  Onus  Probakdi.) 

AGE,  proof  of i.  104, 110,  440,  n.,  493 

AGENCY,  nature  and  definition  of ii.  59 

proof  of,  direotlv  or  indirectly ii.  60 

by  deed,  when  necessary ii.  61 

where  a  oorporation  aggregate  ia  principal ii.  62 

by  writing,  when  necessary ii.  03 

by  tefltimony  of  the  agent  himself ii.  63 

t^  inference  from  relative  situation ii.  64,  64  a 

proof  of,  by  habit  and  course  of  dealing    .     .     .     .  ii.  64,  note  (b),  66,  66 

by  possession  of  negotiable  or  other  secnritj ii.  66 

by  subsequent  ratification ii.  66 

by  long  acquiescence ii.  67 

not  by  agent's  declarations  or  acts ii.  68,  note  (A) 

effect  of  ratification  of  tortious  act  .     .     . ii.  66 

liability  of  principal  for  tortious  act ii.  66 

revocation  of ...      ii.  08  a 

auctioneer,  agent  for  both  parties i.  209 

presQinptioQ  in  favor  of  authority  of  agent i.  21 

when  and  how  far  his  declarations  bind  the  principal  .     .    .     i.  118,  284 
when  a  competent  witness  for  the  principal  and  wnen  not    .    L  416,  417 

'  may  prove  his  own  nuthority,  if  parol J.  416 

when  hu  antbority  must  be  in  writins i.  269 

(See  Attoknbt;  WmfMBEs.) 
AGREEMENT,    (See  Contract.) 

ALIBI,  burden  of  proof  of    (See  Privatk  WRmKOB) i.  81 

ALLEGATIONS,  and  proof  most  correspond     . i.  61 

how  i>roved 1.  78,  79 

negative,  harden  of  proof  of i.  74,  n.,  60 

materia] i.  61 

exclude  collateral  facts i.  62 

what  are  collateral  facta i.  63 

when  character  is  material 1.  64,  66 


ovGoc^lc 


filO 


GGHERAL  INDEX. 


ALLEGATIONS,—  ConiinueJ.  Smrar 

descriptive,  naturo  ol i.  5^~58 

foi'mal  and  informal,  what i.  59 

made  descriptive  by  tins  luodu  of  statement .     .      i.  fiO 

of  time,  place,  qnautity,  &o.,  wheu  descriptive i.  61,  62 

reduiiJaat i.  07 

difference  between  these  and  redundaucy  of  proof     ....      l   OS 
"  immaterial,"  " inipertiuent,"  and  " uuDeMSsary,"  i.  60,  a. 

(^See  Unus  Probamdi.) 

ALTERATIONS,  erasures  and  interliueatioua i.  564-668  a 

of  written  contracts  by  oral  agreements i,  302 

of  iusbruments,  what,  and  afiecC  of i.  561-56(i 

pteaumpuon  as  to  time  of i.  565 

distinguished  from  spoliaition i.  566 

immaterial,  need  not  be  ezplaioed i.  564,  n.,  567 

burden  of  proof  asto i.  5&I,  n. 

in  a  will,  when  deliberative  and  when  not ii.  681 

(See  Fri VATIC  Writikos.) 

AMBIGUITY,  latent  and  patent,  what 1397-300 

when  parol  evidence  adiuissible  to  explain i   207-;t00 

not  to  be  confounded  viiih  inaccuracy .1,  ^99 

AMENDMENT,  allowed,  to  avoid  the  conseqaenoea  of  a  variance  .     .      i.  73 

in  admiralty  proceedings iii.  397 

of  record,  when  allowed li-  LL 

of  process,  in  the  names  of  parties ii.  II  a 

of  pleadings         ii.  11  6 

under  recent  Eoriiih  statntes ii.  11  A,  c,  d 

when  not  allowed ii.  II  « 

ANCESTOR,    (See  Heie.) 

ANCIENT  BOUNDARIES.     {See  BonKDAWKs.) 

ANCIENT  WRITINGS,  what  are i.  21,  Id,* 

age  at  time  of  trial  decides  admissibility    (5m  Docdhents)  .  i.  Ill,  n. 
when  adinissiblQ  without  proof  of  execuUon  .      .      .     .  i.  21,  112-111,  570 

rights  provable  by  hearsay i   130 

possessions  provable  by  hearsay i,  141-148 

Doandaries  provable  by  hearsay i.  146,  n. 

documents,  prusnmptionH  in  favor  of i.  21, 143,  144,  5T0 

books  of  town-officers,  taxes L  150,  n. 

ANSWER,  to  interrogatory,  admission  by i.  652,  «■ 

of   one    defendant  in    chancery,  when    admissible    against    the 

other  ,  i.  178;  iii.  283 

in  chancery,  whether  conclusive i,  210  ;  iii.  370 

what  amount  of  evidence  necessary  to  disprove i.  260,  n. 

admissible  for  defendant 1.  351,  551  ;  iii.  284,  285 

proof  of  , i.  612 

in  pleading ii.  5,  b. 

in  admiralty iii.  413 

before  oonrt-martial    {See  Equitt) iii.  473 

APPEARANCES,  provable  by  opinion       i.  440,  n. 

APPOINTMENT  TO  OFFICE,  when  proved  by  aoUng  In  it     i.  83-82  ;  iii. 

483 

when  proved  by  parol i.  92 

APPRENTICESHIP,  contract  of,  must  be  in  writing i  274 

APPROPRIATION  OF  PAYMENTS,     {Ste  Patmbnt.) 
ARBITRATION  AND  AWARD,  modes  of  submission,  and  nmedies 

thereon ii.  89 
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ARBITRATION   ASD   AW XRD,  ~  Continuct.  Bkiwm 

strict  rules  of  law  not  blnUiug  upon  ■rbitrators,  uuless  so  stipulated 

in  lbs  submiaaion li.  81.  note  (n) 

remedy  by  actiou  of  debt         ii.  7U,  80,  note  (a) 

proof  of  the  submiuion ii.  71 

wheu  by  parol    ...         ii.  73 

of  the  aulfaority  of  the  umpire       ii.  73,  78 

of  the  execution  of  the  award  .     .  ii.  74 

of  notice,  publication,  and  delivery  of  the  award      .     ,     .     .    ii.  7:> 
of  demand  of  payment,  wtieu  Dacesnarj       ...     ...     .     ii.  76 

of  performance  by  plaintiff        ii.  77 

*ward,  how  far  conclusive i.  183,  n  ,  184;  ii.  79,  80 

defences  to  an  action  upon  &□  award  .     .     ii.  78 

arbitrators,  when  and  how  far  competent  witnesses     i,  S49  ;  ii.  73,  n.,  78 

proof  of  revocation  of  the  submiasion    .■ ii,  79 

minority  of  party ji   80 

Kfusal  of  arbitrators  to  act ii.  SO 

evideuce  under  non  aaaum/uU        ii.  81 

arbitrators  not  bound  to  disclose  grounds  of  award i.  ^40 

ARMORIAL  BEARINGS,  when  evidence  of  pedigree     ....    i.  105,  n. 

ARREST,  exemption  from        i.  3]8 

without  process,  when  lawful      (Se<  Witnesses.)      ,    .     .     iii.  123,  n. 

ARSON,  what        iii.  51 

what  is  a  dwelliug-housa iii.  62,  and  niHe  (6) 

when  burning  of  one's  own  house  is jii.  53 

proof  of  ownersliip iii.  54,  ,=7 

actual  burning        iii.  55 

felonious  intent iii.  fit) 

nighttime iii.  67 

burning  out-hoose iii.  57 

ART,  process  of,  and  science,  judicially  noticed        .......  L  6,  n 

ARTICLES  OF  THE  PEACE,  by  wife  against  husband  .     .     .     .     i.  343 

ARTICLES  OF  WAR,     (See  Acts  of  State)       i.  449 

ASCRIPTION  OF  PAYMENTS,     (.See  Payment.) 

ASSAULT  AND  BATTERY,  of  wife,  by  husband i.  843 

assault,  what ii  82 

intent,  material  in ii.  S3 

battery,  what ii-  84 

int«nt,  material  in       ii.  83 

or,  freedom  from  fault ii.  85 

when  defence  must  be  specially  pleaded ii.  85 

proof  of  time  and  place,  how  far  material .     .     ii.  8<i 

when  plaintiff  may  waive  one  trespass  and  prove  another    .    .     .    ii  8S 

when  he  is  bound  to  elect    ... ii,  86 

actual  batter?  need  not  to  be  proved ii.  87 

consequential  damages,  when  to  be  speeiaUy  laid ii.  68,  69 

proof  of ii.  88 

when  not  necessary  to  allege ii.  89 

damages,  what  to  be  alleged,  and  what  may  be  proved  without  spe- 
cial averment ii.  69 

confessions  and  admissioos,  when  admiasibte ii,  90 

conviction  on  indictment,  when  evidence  in  a  civil  action     .     .     .    ii.  90 

allegation  of  aZi'n  enormia,  its  office  . ii.  91 

defences  in.  clasaes  of,  and  mode  of  pleading '.     ii.  93 

evidence  under  the  general  issiw ii.  93 
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ASSAULT  AND  BATTERT,  —  Continued.  Btanm 

evidence  of  intention,  wben  material ii.  M 

when  admissible       11. 94 

necessity,  when  admissible 11.  9t 

evidence  under  plea  of  ion  an-iaull  demesne ii.  93 

with  replication  of  de  injuria U-  9a 

with  replication  in  Justification il.  9a 

when  pleaded  with  the  general  issue 11.  95 

replication  of  de  injuria IL  S(t 

plea  of  moderate  cailiganit Ii.  97 

moUiter  manui  impoimil 11.  93 

joatification  of  act  dona  to  preserve  the  peace     .    .     .     .    11.  99, 100 

indicUnent  for  anasMult lii.  54 

what  is iii.59,  60,  ei 

intent,  when  essential iii.  01 

boxing-match ea Iii.  03,  and  note  (a) 

bj  menace,  when      .  iii.  fll 

accidental  violence,  when  no  asmult ill-  63 

lawful  correction  no  assault iii.  tfS 

in  self-defence    .  iii.  M 

in  defence  of  property iii.  09 

Id  prevention  of  crime ill.  Od 

ASSESiiMENT   BOOKS,  admissibility  and  effect  of .     .     .     .  i.  143,  n.,  493 

ASSIGNMENT,  of  ckoiei  in  action 1.  173 

ASSIGNOR,  admissions  bj i.  190 

ASSUMPSIT,     (See  Contract.) 

action  of,  when  barred  by  prior  recoTer;  in  tort i.  53'2 

in  place  of  action  of  account ii.  3J,  35 

-  when  implied ii.  102 

when  not IL  103 

when  plaintiff  must  declare  on  the  special  cootmct ii.  101 

when  plaintiff  may  declare  on  common  counts  only       ....      Ii.  101 

form  of  common  counte ii.  105,  n. 

proof  of  the  consideration Ii.  105 

other  material  facta,  nnder  the  general  issne ii.  106 

damages ii.  106 

request       11.  107,  108 

moral  obligation,  when  sufficient Ii.  107,  n. 

promise,  when  implied ii.  lOS 

from  tortious  conversion ii.  108,  n. 

privity,  what  is  sufficient ii.  109 

parties,  want  of  proper,  when  fatal    . Ii.  110 

proof  of  particular  capacity  of  plaintiff il,  110^  129 

unlawfulness  of  contract,  when  fatal ii.  Ill 

count  for  money  lent,  proof  of ii.  112 

money  p^d  ii.  113 

when  defendant's  order  to  pay  mast  be  proved ii.  114 

what  payments  are  deemed  officious ii.  114 

when  contribution  may  be  had ii.  115 

under  a  judgment  ii.  llfl 

count  for  money  had  and  received,  proof  of U.  117,  118 

when  delivered  in  trost ii.  119 

count  for  money  had  and  reoalvad,  whan  obtained  by  wtong;    ii.  120,  131 
eoant  for  money  had  and  received,  when  paid  upon  a  forged 

security     .     .  U.  122 

count  for  money  had  and  recuved,  when  paid  upon  a  mistake  of 
facts  or  of  law ii.  133 
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ASSUMPSIT,  —  Continual.  Bun™ 

couut  for  mooej  had  and  received,  irhan  paid  upon  a  considera- 

tioQ  which  hoB  failed ii.  124 

count  for  money  had  and  received,  when  p^d  upon  aa  agree- 
ment rescinded ii.  124 

count  for  money  had  and  received  by  agent,  action  foe      .     .     .     ii,  125 

count  upon  na  account  stated,  proof  of ii.  126-129  a 

for  work  and  labor ii.  136  a 

pleaa  by  defendant  in  abatement,  of  misnomer ii.  130 

coverture ii.  130 

want  of  parties ii.  131,  132 

partnership ii.  134 

replication  to  p^ea  of  want  of  parties ii.  133 

when  nolle  prosequi  may  be  etitei'ed ii,  133 

replication  of  infancy,  when  bad  ...     J ii,  188 

general  issue,  what  may  ^eceratly  be  shawu  under ii.  135 

what  matters  in  discharge  may  be  shown  under      ....      it.  186 
when  failure  of  con  si  deration  may  be  shown  under    ...      ii.  186 

ATHEISTS,  incompetent  witnesses i.  368-372 

'      statutes  concerning i.  868,  n. 

mode  of  proving  atheism i.  370,  n. 

competency  of,  is  for  judge    {See  Witnebsbs) i.  870,  n. 

ATTACHMENT,  for  contempt i.  319 

ATTENDANCE  OF  WITNESSES,  how  procured      .     .     .     .    i.  809-819 

(Sf.e  WlTKHSBBS.) 

ATTESTATION  OP  COPIES,  mode  of  .     .     . 1.606 

ATTESTING  WITNESSES,  who  are i.  689 

declarations  of  deceased  witnesaea  rejected,  why i.  126 

character  of,  impeachable i.  126,  n. 

when  not  required    (See  Private  WntTHtas) i.  671,  672 

ATTORNEY,  may  prove  client's  handwriting i.  242 

when  his  admiBStoiis  bind  his  client  .     .     .     '. i.  186 

whether  a  competent  witness i.  2S7,  n.,  364,  886 

actions  by,  in  general ii.  138 

actions  for  fees,  evidence  in ii.  189 

by  partners ii-  1*0 

retainer,  effect  of  .   , ii.  141, 142 

authority  of U.  139, 141,  nof«. 

conduct  of  business  by ii.  142 

extent  of  undertaking,  and  liability ll.  144,  145 

defences  to  action  by,  for  fees it.  148 

when  negligence  may  be  shown ii.  143 

what  damages  recoverable  against ii.  146 

when  ftTOenable  to  summary  jurisdiction ji.  147 

actions  against,  for  misconduct  causing  loss  of  debt     .     ,     .    .     ii.  148 

loss  of  title .jl.  149 

bwrdenof  proof  between  attorney  and  client,  in  equity      .     .     .     iii.  253 

{See  PRIVILFQED  COMMCNICATIONB.) 

AUCTIONEER.  Is  agent  of  both  buyer  and  seller 1.  269 

AUDITOR'S  REPORT,  presumed  correct i.  44,  n. 

AUTHORITY,  when  it  need  not  bo  proved ii,  316,  n. 

(See  Appointment  to  Otfick.J 

AUTREFOIS  ACQnT iii-  85-88 

AUTREFOIS  CONVICT,     (See  Jddoment) iU.  85-58 

AVERMENT,    (See  Allkoationb) i.  61-60,  n. 

AWARD.     (S'e  Arbithation  and  Awahd.) 
TOL.  III. —33 


ovGoo<^lc 


GENEBAL  IHDEZ. 


BAIL,  how  rendered  a  competent  witness  for  principal i.  430 

(Sm  W1TNRM8S.) 

BAILOR,  when  ft  competent  witnese L  848 

BANK,  bocke  of    (S«<  Public  Ebcobm  and  Doouxkhts)    .      i.  474,  483 

BANK-BILL,  holder  not  bound  to  explain  poesesaion      ....      i.  61,  ». 

BANKERS'  CHECKS, 

(See  BiLu  or  Exchanox  akd  Prohissoht  Notes.) 

BANKRUPT,  admisaiou  by  omission  of  debt  from  schedule      .    .    .    i.  lOff 
when  competent  as  a  witness i.  $92 

BANKRUPTCY,  effect  of  discharse  by,  to  restore  aompetsncf.    .    .    L  430 
examination  in,  no  admission  Dy  bankrupt i.  226 

BAPTISM,  proof  of i.  104,  n.,  115,  n. 

register  of L  498 

BARON  AND  FEME,     (Set  Hosband  and  Wifk.) 

BARRATRY,  what iii;  88.  87 

indictment  for iii.  M,  n. 

proof  of    (See  Maintknamce) iii.  07 

BASTARDY,  crom-examination  of  compl^nant i.  458,  n. 

who  are  bastards ii.  190 

adulterine,  how  proved ii.  160,  n. 

when  parents  are  competent  witneases ii.  151 

period  of  gestation il.  152 

may  be  shown  bj  proving  marriage  void ii.  15it 

parents  divorced ii.  163 

may  not  be  shown  by  proving  marriage  voidable ii.  153 

when  legitimacy  will  be  presumed ii.  153 

BEGINNING  AND  REPLY,  who  are  entiUed  to i.  75 

whether  aBected  by  proof  of  damages i.  75,  7S 

BELIEF,  grounds  of i.  7-12 

how  far  admissible i.  440 

of  handwriting i,  57S 

religious,  presumed    (See  Experts  ;  Witmesbu) i.  370 

BENTHAM,  JEREMY,  character  of  his  legal  writings    ....    i.  485,m. 

BEST  EVIDENCE,  defined i.  62,  and  note 

BIBLE,  family  record  in,  when  evidence i.  104 

BIGAMY,  proof  of,  by  second  wife    (See  Poltoaht) i.  839 

BILL  IN  EQUITY,     (See  Equity.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

parties  to,  when  incoiapetent  to  impeach i.  190,  883-885 

non-joinder  of  parties ii.  26,  nde  (6) 

by  what  law  governed ii.  IfiS  a 

varieties  of  liability  and  remedies  upon    .    .    • ii.  154 

made  by  a  firm ii.478,nofet 

materiu  allegations  in  actions  upon ii.  156 

most  be  pleaded  according  to  their  legal  effect ii.  14,  16 

(1.)  existence  of  the  instrameut,  proof  of ii.  168, 1S7 

when  lost ii.  163 

when  made  by  partner ii.  187 

what  must  be  abown  under  the  general  issoa U.  167 
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signature  of  the  instrameDt,  proof  of ii.  158,  l&O,  182 

when  dispensed  with ii.  150,  and  nof> 

idaatiCy  ai  the  iuatrumeat,  nhat  is  desoriptive  of ii.  160 

of  parties  to  the  tDstniment,  proof  of U.  168, 160 

currency,  when  value  of,  \o  be  proved ii.  160 

nsauces,  whea  to  be  proved ii.  ISO 

ftlteratioD  in         i.  564,  noU,  566,  569;  ii.  160,  ftnd  note 

preaentroent  at  a  particular  place,  when  not  necessary    .     .    .    .  ii.  160 

(2.)  proof  that  defendant  is  a  party  to  the  initrument ii.  161 

by  his  acceptance ii.  16t 

by  his  promiHe  to  accept  a  non-eziating  bill ii.  161,  n. 

proof  that  defendant  is  a  paitif  by  testimony  of  other  parties, 

when Ii.  161 

(3.)  plaintiFTs  interest,  or  title  to  sue,  most  be  proved ii.  168 

when  admitted  by  acts  of  defendant ii.  164 

limitation  of  such  admissions ii.  165 

admisxion  of  procuration,  what  \a ii.  164 

of  iudorsementa,  what  is ii.  165 

indorsements,  what  must  be  alleged  and  proved ii.  166 

partnership,  when  to  be  proved ii.  167 

indorsement  in  blank,  enevt  of ii.  163,  ».,  166 

action  by  drawer  «.  acceptor,  evidence  in ii.  ]6& 

indorser  v.  acceptor ii.  169 

.accommodation  acceptor  e.  drawer ii.  170 

other  actions  founded  on  return  of  bill,  evidence  in ii.  169 

consideration,  when  impeachable ii.  171-173 

(4.)  plaintiff  must  prove  breach  of  contract  by  defendant ii.  174 

presentment,  when ii.  174-176,  186  a 

presentment,  when  not  excused ii.  177 

at  what  time  to  be  made ii.  178,  179,  181 

at  what  place ii.  180, 180  a,  180  £ 

when  provable  by  entries ii.  183 

protest,  when  necesBary  to  be  proved ii.  183 

>      when  want  of,  excused ii.  184,  190 

when  not  necessary ii.  IS.'i 

dishonor,  notice  of,  necessary ii.  186 

due  diligence  in,  a  mixed  question ii.  186 

form  of  notice,  and  by  whom  to  be  given ii.  186 

when  to  be  given ii.  188,  187 

when  sent  bv  post ii.  187,  188 

when  plaintiff  must  prove  that  it  was  received ii.  187 

when  received  as  collateral  security ii.  186  a 

when  agent  or  banker  treated  as  holder ii.  167  a 

where  parties  reside  ia  the  same  town ii.  188 

variance  in,  what ii.  189 

when  waived ii.  190,  190  a 

when  not ii.  190 

knowledge  of  the  fact,  sufficient    .•.>...•    ii.  190  a,  n. 

prohability  of  the  fact,  not ii.  190  a,  n. 

by  letter,  how  proved ii.  191,  193 

notice  to  produce ii.  191,  192 

to  what  place  to  be  sent       ii.  194 

want  of  notice  of,  when  excused ii.  195, 196 

in  case  of  banker's  checks ii.  166  a 

excuse  need  not  be  averred ii.  107 

payment  by Ii.  419-421 

defences  to  actions  on ii.  I9S-202 

by  impeaching  consideration ii.  199 
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by  other  equities  between  origiaiil  parties ii.  200 

by  matter  iu  diiioharge  of  acceptor .   ii.  2ui 

of  otber  parties ii.  201 

by  matter  id  discharge  of  parties  collaterally  liable  .     .     .     .  ii-  302 

by  new  aKreemeut ii.  203 

oompeteucy  of  parties  to,  as  witnesses ii.  203-207 

drawer ii.  203 

partner ii.  203, 480 

maker li.  204 

acceptor  or  drawee ii.  205 

payee, ii.  208 

indor«r ii.  207 

(S«e  Indobseuent  ;  Fromihsoky  Note  ;  WiTNESBse.) 

BILL  OF  PARCELS,  may  be  eiplained  by  parol       i.  3(»,  n. 

BILL  OF  SALE,  absolute,  may  be  showu  to  have  been  conditional 

by  parol i.  284.  «. 

BIRTH,  proof  of i.  104, 115,  ».,  116,  493 

BIRTHPLACE,  not  provable  by  common  repute i.  104 

BISHOPS  REGISTER,  inspection  of i.  474 

□atursof     (Sm  Public  Boou) i  433, 481 

BLANK,  in  an  ioatrument,  when  and  by  whom  it  may  be  filled      L  667,  59S, 

569  a 

BLASPHEMT,  what iu.  68,  69 

indictment  for iii.  8S,  n. 

proof  of iii.  70 

BONA  FIDES,  queataon  for  jury i.  49,  n. 

BOND,  absolute,  may  be  shown  by  parol  to  be  conditional  .     .    .     i.  381,  n. 

consideration  for,  presumed i.  IS 

office,  bow  proved    (5ee  Pkivatk  WRtTmaa) i.  S73 

BOOK  CHARGES,  evidence  of,  what    (5m  Ektribs) i.  118 

BOOKS,  of  science,  not  admisaible  in  evidence i.  440,  n. 

shop,  when  and  how  far  admissible  in  evidence i.  117,  118 

of  third  porsoas,  when  and  why  admissible        .     .     .  i.  115-220,  151-154 

of  cuatom-house,  inspection  of i.  475 

of  deceased  rectors i.  155 

oSca  books,  corporation  books,  Sic i.  474-476,  493-495 

(See  Hearsay;  Public  Rrcords  and  Docukents.) 

BOUNDARIES,  surveyor's  marks  provable  by  parol i.  94 

Judicially  noticed,  when i.  6,  n. 

ancient,  provable  by  hearsay i-  139,  n..  145,  n. 

ancient  private,  what  declarations  will  prove i-  145,  n. 

4eclarant  must  have  competent  knowledge        i.  145,  n. 

and  most  have  since  died i.  145,  n. 

Massachu!ietts  rule  as  to       I.  145,  >». 

general  rule  in  Unit«d  States i.  145,  n. 

proved  by  surveyors i.  145,  n. 

parish,  proof  of i.  149 

when  provable  by  reputation i-  145,  n. 

rules  of  construction  aato i.  301,  n. 

BRIBERY,  what iii.  71 

indictment  for iii.  71 

completed  by  the  offer iii.  72 

not  pur^d  by  refusal  to  act  as  promised iU.  73 

by  corrupting  a  voter  how  proved iii.  73 
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BURDEN  OP  PROOF i.  74^1 

dews  not  shift  iu  the  trial i,  74,  n. 

diSerent  from  weight  of  evidaQDa i.  74,  n. 

extCDt  of i.  74  n. 

in  crimiual  cases i.  74^  n! 

of  license ,     ,     .....     .  i.  79   n. 

of  iaoanity i.  81  n. 

of  alibi ^...i.  81!  n. 

as  to  alteration    (See  Okub  Probamdi) i.  5«4,  li. 

BURGLARY,  what ia.  74,  75 

night-Uma  essential jjj.  75 

brealuDg,  actual iii.  76 

constructive iii,  76  77 

entr^,  what  is    .     .     .     ■ iii.'  73 

into  a  maruum'h.oiue iii.  79,  80 

inhabited jji.  79 

ownership  of  boose iii.  81 

proof  of  intent iii.  82 

fact  of  breaking iii.  35 

time  ol  breaking iii.  83 

BUSINESS,  usual  ooorse  of,  presumptioa  ftom i.  88,  40 


C. 

CALENDAR,  priton  proves  commitment I.  493 

CANCELLATION,  of  deed,  effect  of L  2flB,  568 

of  will i.  288 

CANON  LAW,  rules  of i.  260  a,  n. 

CAPACITY,  and  discretion,  presumed i.  28,  367 

CARE,  (See  Neoliormce.) 

CARRIERS,  when  admissible  as  witnesaes i.  416 

liability  of,  and  remedies  ag^nst ii.  208 

forms  of  declsratioQ  against ii.  &10,  n. 

(1.)  oontract.  [iroof  of ii.  209 

whRTi  it  must  be  proved  in  tort ii.  214 


proper  parties  to  the  suit ii.  210,  n.,  212 

ootnmon,  proof  of  contract  supplied  bylaw     ....  ii.  210 

who  are  such ii.  211 

(3.)  delivery  of  K^*^  proof  of ii.  213 

(3.)  toss  or  non-delivery  of  goods,  proof  of ii.  218 

when  plaintiff's  oath  admissible ii.  213 

proof  of  joint  interest  in  atiumpiit fi.  214 

in  (ort ii.  214 

whether  carrier  may  restrict  his  own  liability ii.  216 

notice  by,  burden  of  proving ii.  216 

when  by  ad verti semen t,  proof  of ii-  216 

when  several  different  notices ii.  217 

effect  of.  how  avoided ii.  218 

WMver  of ii.  218 

negli^nce,  &c.,  on  nhom  ia  the  burden  of  proof ii.  218 

private,  excused  by  accident ii.  219    , 

common,  what  eicusea ii.  219 

when  excused  by  act  of  pluntiff ii.  220 
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o£  passeDgera,  liabilities  of,  as  to  persona ii-  231 

as  to  lufKase ii<  221.  nota 

liable  oiil;  for  ueEligence ii.  222,  and  note,  222  o,  n. 

in  cases  of  mutual  negligence ii.  221,  n. 

of  passengeis,  burden  of  proof  on ii.  222 

breaking  of  coach  presumpbre  proof  of  negligence    ,     .     .     ii.  222 

when  not  bound  to  receive  or  convef ii.  222  a 

yiho  are  passengers ii.  222,  not*  (b) 

CASE,  ACTION^  VPOS  THE,  distinction  between  trespass  and 

case ii.  224, 225 

lies  for  injuries  to  relatire  rights U.  22S 

whether  case  lies  for  injuries  to  absolute  rights  with  force     .     .     ii.  226 

proof  of  joint  interest  in  several  plaintiffs,  necessary      ....      ii.  227 

of  joint  liabilitj  in  defendants,  when  necessaiy     ....     ii.  228 

allegatioD  of  time,  when  material  to  be  proved ii.  229 

malice  and  negligence,  proof  of ii.  280,  and  niHt  (a) 

misrepresentation ii.  230  a 

for  injury  to  real  property ii.  230  6 

general  issue,  evidence  under ii.  231 

special  pleas,  when  necemary ii.  232 

damage  resulting  from  want  of  due  care  by  pluntiff'       ii.  232  a,  and 

aole(a) 
liability  of  master  for  servants  .  .  .  ii.  224,  note  (6),  232  b,  and  tuiet 
for  waste     {See  Trrspass) ii.  6&1 

CERTAINTY,  degree  of  requisite  in  testimony i.  440 

CERTIFICATES,  of  Secretery  of  State,  proof  by i.  479 

of  contents  of  record,  inadmissible i.  486,  498,  614,  n. 

by  public  officers,  in  what  cases  admissible i.  486,  498 

CERTIORARI,  to  remove  records i,  602 

CESTUI  QUE  TRUST,  when  hb  admissions  are  evidenoe  agunst 

his  trustee 1.  180 

CHAMPERTY,    (5m  Maintknance.) 

CHANCEllY,     (Sm  Answer;  Dbpobitions;  E^uitt.) 

CHARACTER,  when  Is  in  issue i.  65,  n. 

best  evidence  of i.  65,  n. 

not  provable  by  particular  acts i.  65 

of  horse  may  be  proved  by  particular  acts i.  S."),  n. 

not  admissible  to  impeach  credit  of  entries  in  slu^books     .    .  i.  113,  n. 

admissible  to  impeach  attesting  witness 1.  126,  n. 

when  it  is  relevant  to  the  issue i.  64,  65 

when  provable  in  support  of  witness 1.  499 

defined L  64,  n. 

always  relevant  when  jurors  assess  Qio  fines i.  M 

when  it  is  in  issue  in  criminal  oases iii.  25,  20 

in  courts-martial tit.  477 

of  person  injured ••■iii  27 

of  proeeontnz  for  rape Ui.  214 

CHEATING,  what  constitatea  this  crime iii.  84 

indictment  for , iiL  84 

selling  unwholesome  food iii.  8S 

by  false  weights,  tokens,  Sea iii.  86 

proof  of  this  crime iii.  84,  87,  88 

CHILDREN,  competency  of,  as  witnesses [.367 

legitimacy  of,  presumed     (5«  Lkoitriact)      .    .    .    .    i.  28,  and  noie 

CHOSE  IN  ACTION,  not  aasigDable,  when i.  173,  «. 
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CIRCUMSTANCES,  proof  of,  in  criminal  casea i.  18  a,  n. 

force  of i.  13  0,  n. 

CIRCUMSTANTIAL  EVIDENCE,  definitioa  of 1.  18,  18  a 

must  be  based  on  facts  proved  bj  direct  evideace i.  18,  n. 

must  be  a  strong  and  clear  inference  from  those  facta  .    .     .    .  i.  18,  n. 

weight  of,  is  for  jury i.  18,  n. 

qnantit;  of,  to  support  a  verdict i.  13,  n.,  18  a,  13  a,  n. 

degrees  of    (^Het  Kvidemce  ;  Pkbbuhftions) i.  18  a 

CITIZENSHIP,  immaterial  as  to  effect  of  foreign  judgment  .     .     .     .  i.  S49 
CLERGYMEN,  geoerall;  bound  to  disclose  confessions  made  to  Uiem  L  229, 

247 

by  statute,  such  confession  as  are  prifileged  in  some  States    •      1-  247  n. 

CLERK,  of  attorney,  when  not  compellable  to  testify L  239 

COERCION,  of  wife  by  husband,  nben  presumed      .     .     .     .  i.  28,  and  noU 
COHABITATION,  as  ground  of  liability  of  husband  for  goods  sold 

the  alleged  wife i.  207 

when  presumptive  evidence  of  legitiuucy  of  issue i.  62 

COINCIDENCES,  as  ground  of  belief i.  12 

COLLATERAL  FACTS,  what  and  when  excluded  .     .    .     .  i.  62,  443,  459 

admissible  if  connected  nith  the  issue i.  62,  n. 

to  prove  value i.  62,  n. 


I  opinion  of  experts 


N  motive 

o  show  guilty  knoTrledge i.  63  n. 

to  identify  person i.  62,  n. 

on  question  of  negligence i.  61  o,  n. 

admissibility  is  for  jud^e i.  62,  n. 

COLLATERAL  WRITINGS,  provable  by  parol i.  89 

COLLISION,  rules  for  avoiding ili.  406,  407,  and  no(M 

competency  of  witnesses  in       iii.  414 

COLOR,  when  a  material  averment i.  65 

COMITY,  international,  presumed i-  48 

COMMISSION,  to  take  testimony       i.  820 

COMMITMENT,  proved  by  calendar i.  493 

COMMON,  customary  right  of,  provable  by  reputation  L  128, 181, 137,  ».,  405 
COMMON  CARRIERS,     (_Set  Carribrs.) 

COMMONER,  when  a  competent  witness i.  606 

COMMON  REPUTE,  evidence  of  relaUonsbip !■  108,  n. 

and  death 1- 104,  ». 

COMMUNICATIONS,  privileged i.  237-246 

COMPARISON  OF  HANDWRITINGS i.  676-681 

(See  Private  Wbitinob.) 
COMPETENCY,  of  paridea  and  persons  interested  in  suit       i.  829  n.,  428  n. 

of  husband  and  wife i-  884-S86,  and  notet 

of  oODviots i-  872-878,  and  note* 

of  witness,  how  restored i-  430 

of  creditor,  as  witness i-  3S2 

of  defaulted  oo-defendant i-  366-867 

of  corporator i-  430 

when  to  be  objected    (Ste  Withkss) i.  121 

COMPLAINT,  recenrt/acto,  not  hearsay i.  102 

of  rape,  adinissibla  though  not  recentifaelo I-  102,  n. 

but  of  the  partionlars,  qutere i  102,  n. 
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COMPKOMISE,  offer  of,  Dot  &n  admissioD i.  1U2 

is  presnmed  to  be  mode  without  prejudice i.  192,  n. 

COKCnfilNAGE,  not  provable  by  reputation i.  107,  n. 

CONDEMNATION,  ae  prize i.  641 

CONFESSIONS,  diffureace  between  eon/estio  jurit  And  eon/am  fae&       L  96 

direct  and  indirect i.  213 

improperly  obtained,  admissible i-  1!)3 

to  M  received  with  great  caution i.  314 

weight  of,  for  jui? i.  214 

may  be  supported  by  corroborative  evidence i-  215,  n. 

in  ffritiug,  muat  be  proved  by  writing _  i.  215.  n. 

not  privileged  to  clerg^ineD i.  229,  247 

to  physicians i-  318 

judicial,  conclusive i>  216 

extra-judicial,  cot  conclusive,  without  corroborating  proof  .     .     .    i.  217 

the  whole  to  be  taken  together i-  218 

tlie  confession  must  be  complete i-  218,  n. 

vritnesa    who    proves    it,    must    remember    substantially    the 

whole i.  216.  n. 

must  be  voluntary i-  219,  220 

the  voluntariness  is  decided  by  the  court i.  219,  n. 

and  must  be  shown  by  the  prosecutor i-  219,  n. 

prisoner  may  give  evidence  that  it  was  involuntary    ,     .     .    ,    i.  219,  n. 

effectof  phrase  "you  had  better,"  on  confession i,  220,  a. 

effect  of  caution  or  advice  on  confession i-  230,  n. 

of  promise  of  pardon i-  220,  n. 

of  threatening  oouduot i.  220,  n. 

of  arrest i.  220,  n. 

influence  of  inducements  previously  offered  must  have  ceased    i.  221,  222 

presumed  to  continue i.  221,  n. 

after  inducement,  and  after  caution  from  the  court i.  257  a 

made  under  inducements  offered  by  officers  and  magistrates    .     .     i.  323 
privato  persons  .     .     .  t.  193  n.,  2S3 
generally  admissible  when  inducement  is  offered  by  one  not  in 

authority i.  233,  «> 

made  during  official  examination  by  magistrate i.  224-227 

form  of  examination  of  accused  before  a  magistrate  in  England  i.  334,  n. 

answers  then  made,  admissible .     .     .    i.  224,  n. 

answers  of  one  not  under  arrest  but  strongly  sospected  .     .     .    i.  224,  n. 

answers  under  oath  not  admissible i.  234,  n. 

what  inducements  do  not  render  inadmissible i.  229 

by  drunken  persons  admissible        i.  339,  r. 

by  non  compos  admissible i.  229,  n. 

or  mode  in  sleep i.  329,  n. 

made  under  illenl  restraint,  whether  admissible i.  230.  n. 

when  property  discovered  in  consequence  of i.  231 

produced  by  person  confessing  guilt i.  233 

by  one  of  several  jointly  guilty i.  233 

by  agent i.  334 

in  case  of  treason,  its  effect    (S«e  Adhisbions) i.  235 

CONFIDENTIAL  COMMUNICATIONS,  telegraphic  mesBsges  not  i.  249,  n. 

not  generally  privileged,  unless  in  certain  cases L  337,  248 

(See  Evidrncb;  Privilrokd  Cohmukications-) 

CONFIRMATION,  of  testimony  of  accomplices  when  required     .  i.  380-382 

CONFLICT  OF  LAWS,  as  to  le^timacy ii.  150,  «. 

as  to  crimes Ui.  28 
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CONGRESS,  public  acts  of,  Jadioially  notiood 1.  5,  ti. 

CONSEKT,  when  implied  from  ailence i.  1S7-I99 

difference  between,  and  submission iii.  69,  n.,  211 

CONSIDERATION,  failure  of,  he  who  alleges  must  prove  .  i.  81  ;  ii.  124 
whether  required  iu  nritiii^  under  Statute  of  Frauds  ...  1.  268,  n. 
when  necessary  in  Bubmissiaa  to  srbitratioa      ■     ■     .     .     ii.  79,  note  (a) 

proof  of,  in  assumpsit H.  105 

wuit  of,  in  defence  to  assumpsit ii.  133 

want  of,  provable  by  parol i.  284,  301 

for  Hpecialty  and  negotiable  instrnraenti,  presumed   .    i.  19  ;  ii.  171-17.') 

wheiJ  the  recital  of  payment  of,  may  be  deuied i.  26 

whea  it  must  he  stated  and  proved i.  66,  68 

wben  a  further  consideratioa  may  be  proved 1.  285,  301 

when  divisible ii.  136 

CONSOLIDATION    RULE,  party  ts,  Inoompetent  as  a  witness     .    .    i.  395 

CONSPIRACY,  defined iii.  89,  and  nolM,  90 

who  are  conspii'alors iii.  40 

objects  of  the  crime iii.  90 

gist  of  the  offence iii.  90  a,  SI 

mode  of  proof iii.  92,  S3,  98 

acts  and  declaratiooa  of  each   conspirator   admissible   against 

all i.  Ill  ;  iii.  94 

meant  of  accomplishing,  when  to  be  alleged  and  proved  ....    iii.  95 

proof  of  criminal  intent iii.  96 

acquittal  or  death  of  one  conspirator,  its  effect iii.  97 

admissibility  of  wife  of  one iii.  98 

liabilitv  of  wife  to  indictment  with  her  husband iii.  98 

generally  not  competent  witnesses  for  each  other i.  407 

Sight  of  one  oonspirator.  no  evidence  against  another     .     .     .     .    i.  233 
correspondence  between  conspirators,  when  admissible    ....    iii.  99 

CONSTABLE,  oonfes^ons  made  under  inducements  by,  inadmissible    1.  222 

CONSTRUCTION,  when  for  court,  aad  when  for  jury    L  49,  n,,  277,  n. ; 

ii.  489 

defined i.  277 

rules  of    (See  Written  Inbtrdmkmts) i.  287,  n. 

CONTEMPT,  attachmeut  for 1.319 

may  be  issued  by  legislatures i.  309,  n. 

in  arresting  a  witness,  or  preventing  hb  attendance i.  316 

CONTINUANCB,  presumption  of _     i.  41 

of  ownership  of  property i.  41,  n. 

of  insanity ,     i.  41,  n. 

of  relations  of  parties i.  41,  n. 

of  residence  and  domicile i.  41,  n. 

CONTRACT,  when  preaumed i.  47 

is  an  entire  thing,  and  must  be  proved  ac  laid i.  66 

vihat  is  matter  of  description  in i.  66-68 

parol  evidence  to  contradict  or  vary i.  276--305 

to  reform i.  296,  a 

to  apply  to  its  subject i.  301 

to  prove  discharge  of i.  802,  804 

substitution i.  303,  304 

time  of  performance i.  S04 

(See  Accord  aud  Satisfaction  ;  Account  ;  Acknowlsdoh ent  ; 
Admisbiokb  ;  Aoenct  ;  Alterations  ;  Aubiquitt;  A'scifht 
Writings  ;  AiiBrTRATioN  and  Award;  Assompbit;  Bills  of  Ex- 
OBANQB  AND  Pkouisbort  Noteb  {  BoMD ;  Boundaries;  Carri- 
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CONTRACT,  —  Continued.  s*™* 

BRs;  CoNBTRUOTioN ;  Cotknaut  ;  Cubtou;  Dahaobs;  Dked; 
Dkscriptiom;  Ducdmbnts;  Entriks;  Equitt;  Estoppei.  ;  Exe- 
cutors AMD  Ai>xiNiSTRATOKB  ;  ExpRRTS  ;  Forobrt;  Fxaddb, 
Statutkof;  Imfakct;  Insurance;  Liuitations,  Statute  op  ; 
Onus  Probamdi  ;  Parol  Evidence;  Partnership;  Payment; 
PREauHPTiONS  ;  Pbivatb  Writings;  Seal;  Spoliatiom  ;,  Tbm- 
dbr;  Witnesses;  Writinq  ;  Written  Instkukbnts.) 

CONTRADICTORY  STATEUENTS,  when  proof  of,  admissible    .    1.  462 

CONVEY ANCE,  of  legal  estate,  wheu  presumed 1.  45,  n.,46 

CONVEYANCER,  communicationa  to,  privileged i.  241 

CONVICTION,  record  of,  is  the  only  proper  evideooe     .    .    .      i.  874,  875 

how  procured i-  467 

of  cnme,  bow  it  affects  nituess i.  372,  372,  n. 

must  be  proved  by  judgmeat    (See  Witkesbbs) i  875,  n. 

COPIES,  who  may  give i.  485 

tbree  kinds  of i.  601 

maj  be  used  to  refresh  reoolleotioa i.  438,  n. 

bow  obtainable i.  471 

attested,  of  records,  proof  of i.  605 

examined,  of  records,  proof  of i.  508 

COPY,  proof  by,  when  allowed    .     .     .    i.  91,  479-490,613-620,  65»-67I,  n. 

office,  what  and  how  far  evidence i-  507 

by  machines,  admissible 1.  558,  n. 

of  a  copy,  ai^uisBtble  when i.  668,  r. 

^Lamined i.  503 

{See  FuBLio  Kbcords  and  Docoubnts  j  Bbookds  ahd 
Judicial  WRixiMQe.) 

COPYRIGHT u.  610-616 

action  for  infrinnng ii.  610 

proofs  by  plaintiff ii.  511-614 

entry  of  copyright. il.  511,  511  a 

authorship ii.  S12 

assignment u.  518 

infnngemeDt ii.  514 

defences  in  this  action ii,  515 

when  injuncUon  may  issue ii.  515 

inspection  of  the  work    (See  Patbhts) iii.  329 

CORPORATIONS,  books  of i.  498 

their  several  kinds  and  natures i.  381-383 

shares  in,  are  personal  estate i.  270 

libel  by iii.  179,  ^Xm 

CORPORATOR,  when  admissible  as  a  witaeas i.  831-333 

admissions  by    (See  WiTNsaSRs) i,  175,  n. 

CORPUS  DELICTI,  oonfession  as  proof  of i.  217 

importance  of  proving iii.  19,  80 

CORRESPONDENCE,  the  whole  read i.  201,  «. 

diplomatic,  admissibility  and  effect  of    (See  LiTTEBa)  .     .    .     .    i.  491 

CORROBORATION,  of  accomplices i  380-883 

of  answer  in  chancery i.  29l) 

in  perjury ■ 1.  267,  and  note 

corroborative  evidence i.  3S1,  n. 

COSTS,  liability  to,  renders  incompetent i.  401,  402 

with  damages i.  2S2,  note  (h),  268  a 

in  ejectment    (5ee  WiTKESSEe) iL  338 
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CO-TBESFASS£B,wlieiiadmittibIeuawitneaB 1.857,859 

(*■«  WiTNEsesa.) 

COUNSEL,  who  are i.  238 

clients  oommuaicatioiu  to,  privile^d 1  210,  241 

{Hee  Privileged  Coumunicatiohb.) 

COUNT,  Kben  aereral,  and  when  not ii.  lOS,  n. 

COUNTERFEIT,  whether  pTOTBble  by  odmiuion i.  S7,  n. 

COUNTEKPART,  whether  original  eTidenoe i.  84,  n. 

if  any,  musi  be  acoounted  for  before  secondary  evidence  is 

admitted i.  558 

COURTS,  judicially  notice  what  is  generally  known i.  0. 

ecclesiaacical,  nilneesea  in i.  260  a,  n. 

iurisdiotion  of i  618,  544,  54S,  558 

of  infarior,  or  special,  not  presumed i.  88  a,  n. 

proceedings  ID,  DOW  proved 1.610,618,660 

admiralty,  seals  of,  judicially  noticed i.  6,  479 

judgments  of i.  625,  541 

exchequer,  judgmenta  in i.  62S,  541 

foreign,  judgmeuLs  in 1.640-640 

probate,  decrees  of,  when  conclusiTe i.  518,  660 

{Set  Admiralty;  Arbitration  akd  Award;  Coustb-IiIaxtial ; 
Equity;  Judiciai.  Notigb-) 
COURTS-MARTIAL, 

Proceeding!  in iii.  468-476 

martial  law iii.  468,  469 

military  law iii.  408,  409 

jurisdiction iii.  470 

criminal  nature  of iii.  471 

accusation iii.  472 

charge  and  specification iii-  473 

answer iii.  473 

pleas iii.  478 

Judge-advocate !*!■*''* 

courts  of  inqniiy iii.  475 

Evidenee, 

(1.)  General  rtdt* iit  476-484 

as  to  relevaooy jii.  476 

character iii.  477 

opinions iii-  478 

stranger  doing  the  act iii-  479 

substance  of  issue iii-  480 

time  and  plnce iii-  481 

best  evidence .'.'!■  *^ 

exceptions  to  this  mle iii-  483 

officiEil  character iii.  483 

(2.)  AttetiHanee  of  mtneua, 

military  persons -  ....  iii.  486 

not  military       iii.  486 

how  sworn  <....iii.  469 

(8.)  Comptleney  of  mtneuet, 

the  prosecutor •     .iii.  487 

persons  infamous *•■     -iii.  488 

intraested iii.  488 

deficient  in  mind iii.  488 

deserters iii.  488 

joint  fellow-prisoners iii.  489 

(4.)  Exanunation  of  mtnatet     .,.,,, iii,  491 
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COURTS-MARTIAL,  —  Continue  tema 

Evidence, 

in  open  court iii.  490 

apart  from  each  other Ui.  4S1 

in  writing iii.  49-J 

by  the  court,  tuo  molu iii.  i03 

(6.)  DepoiUio'n, 

not  Kenernll;  allowed iii.  493 

admitted  ia  casea  not  capital iii.  4&j 

how  taken iii.  49tt 

(8.)   Writings iii,  4W7 

report  of  a  court  o£  inquiry iii.  4t>d 

records  of  courts- maitiai iii.  49D 

general  orders iii.  499 

articles  of  war iii.  49J 

abould  be  recorded  in  the  proceedings iii.  500 

private  letters iii.  501 

COVENANT,  effect  of  alterationa  upon i.  5(14-568 

declarations  in ii.  239,n.,  240,  n.,  242,  >i.,  243,  n.,  245,  n. 

no  general  issue  ia ii.  233 

proof  of  tbe  instrument ii.  234 

Eerformaiice  of  condition  precedent ii.  23a 
reach  of  covenant ii.  238,  237 

of  covenant  of  indemnity ii.  233 

of  covenant  in  the  alternative ii.  236,  note  (i) 

breach  to  be  subHtantiallj  proved ii.  2(7 

notice,  when  necessary ii.  238 

against  defendant,  as  assignee  of  oovenaotor ii.  239 

defences  by _ ii.  239 

by  plaintiff,  as  assignee,  evidence  by  .... ' ii.  210 

real,  what  are  such ii.  240 

who  may  sue  thereon ii.  2]0 

of  seisin,  what  is  a  breach  of ii.  211 

of  freedom  from  incumbrance,  breach  of ii.  242 

for  quiet  enjoyment,  breach  of ii.  243 

of  warranty,  breach  of ii.  244 

against  asBi^tiiug  and  underletting,  breach  of ii.  245 

to  repair,  breach  of ii,  245  a 

plea  of  not  eit  factum,  effect  of ii.  248 

evidsnce  under ii.  246 

plea  of  performance,  who  must  prove ii.  247 

(See  PRIVATB  Writiuob.) 
COVERTURE,     (See  Hdsbahd  and  Wife.) 

CREDIT  OF  WITNESSES,  ia  for  the  jury l.  10,  n. 

mode  of  impeaching j,  461-469 

restoring ' j.  437 

collateral  tacts  affecting i.  459 

matter  of  opinion j.  4fli^  „. 

CREDITOR,  when  competent  as  a  witness i.  892 

(See  WiTNBSsM.) 

CRIME,  defined , iij.  1 

how  far  one  is  proof  of  another i,  53 

burden  of  proof  of i.  74,  n.,  81.  n. 

amount  of  proof  of,  necessary i.  13  a 

amount  necessary  in  civil  cases i.  13  a,  n. 

jointly  alleged,  must  be  jointly  proved i.  05,  n. 

variance  in  proof  of i.  65,  n. 

on  indictment  for,  judge  decides  the  law i.  49,  ». 
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CBIME,  —  Continued.  emnsa 

conviction  of,  affecte  credibilitj  of  witness i.  272,  n. 

must  be  proved  byJudKmeut i.  375,  n. 

competency  of  hun bund  and  wife,  on  trial  of  tlie  other  for      .      i.  334,  n. 

what  renders  incompetent 1.  373.  S74 

attempt  to  commit iii.  2 

intent iii.  13-19 

persons  capable  of  committing iii.  8 

infante jii.  4,  9 

inaane  persons iii.  5,  9 

druiikeuuess iii.  6 

femes  coverl         iii.  7 

pei'soiia  under  constraint  and  duress iii.  7,  8 

idiots  and  luoaticit iii.  9 

oorporatiuus iii.  9,  note  (a) 

bow  to  be  set  foi'th  in  the  indictment iii.  10 

charee  of,  how  answered iii.  12 

proof  of  uame:i iii.  22 

a uaiititj;  of  evident  neceaaary iii.  29,  and  no(« 
estruction  of  evidence iii.  84 

not  excused  by  ignorance  of  law iii.  20 

when  excused  by  ignorance  of  fact iii.  21 

(See  AccKasoHY  ;  Accompucb  ;  Addltekt;  Arbon;  Assault 
AND  Batteky;  Babratry;  Bastardy  ;  Blasphkmy;  Bbi- 
bkky;  Buhglaby  ;  Character  ;  Cokfebsions  ;  Cokbpiracy; 
Conviction;  Corpus  Delicti;  Courts-Martial;  Dhukken- 
MK.SB ;  Embhaokry;  False  Pretences;  Forgery;  Homicide; 
Indictuent;  Iksakity;  Lahcknyi  Libel;  Maintenance; 
Ualige;  Malicious  PRosfcrTioN;  I'articrpb  Crimikis;  Per- 
jury; Polygamy;  I'kkbumptionb;  Privileged  Cohhunica- 
TioNs;  Kapk;  Kiots,  Koutb,  AND  Unlawful  Abbeublirs; 
Robbery;  Treason;  Variance;  Witnesses.) 

CRIMEN  FALSI,  what i.  373 

CRIMINAL  CONVERSATION,  ACTION  FOR,  letters  of  wife  to  a 

husband  admissible i.  102 

wife  competent  to  prove i.  254,  n.,  337,  n.,  844 

CROSS-KXAMINATION,  of  parties i.  445,  n. 

of  mitnesBBB         i,  44&-4a7 

as  to  contents  of  letters  . i.  88,  437,  n. 

as  to  facte  evidenced  by  writings ■     .     .    i.  9S,  n.,  4S4,  n. 

observations  on  proper  mode  of i.  446,  ». 

(See  Witnesses.) 

CURRENCY,  when  judicially  noticed  ■ i.  6,  n. 

CURTESY,  tenant  by,  a  competent  witness  for  the  heir     ....       i.  389 

CUSTODY,  proper,  what i.  142 

CUSTOM  AND  USAGE,  what ii.  248 

how  proved i.  128-139 

by  wUt  witness 1.^06 

by  how  many  witnesses i.  260  a,  n. 

explains  lease i-  294 

of  law  merchant,  judicially  noticed i.6,  n. 

but  local  mercnntile  customs  not i.  6,  n. 

may  be  inferred  from  single  act i.  130,  n. 

how  far  provable  to  explain  writing i.  293-291 

how  different  from  prescription ii.  248 

usa^,  how  proveil ii.  249 

local,  how  proYsd ii.  249,  250 


D,qmzo,.bvGoO<^lc 


526  GENERAL  INDEX. 

CUSTOM  AND  USAGE,  —  ConHnutd.  Swikh 

oaage  of  trade,  what  and  how  proved ii.  251,  uid  note  (a) 

must  both  be  proved  by  evideuce  of  facts  odIj ii.  2a2 

by  what  nvitnesses ii.  25:1 

usage  founded  on  forei^D  laws,  how  proved ii.  2^ 

proof  of,  by  oae  wilnesa ii.  232 

customary  right  of  oommou,  provable  by  reputation   i.  128, 131, 137,  n.,  103 
^See  Hkarbay i  Pbbscbiptiom.) 

CUSTOM-HOUSE,  books,  inspection  of i.  476 

ooatents  of,  how  proved L  01 


DAMAGES,  proof  of,  right  to  begin i.  75 

when  unliquidated- i.  70 

waiver  of,  parol  evidence i.  3(X 

presaoiption  as  to  amouut i.  48,n. 

what,  and  when  given ii.  258 

vindictive  or  exemplary       .     .     .  ii.  258,  ».,  264,  note  (a),  276,  note  (a) 

general  and  Bpeciot  defined ii.  234 

to  be  assessed  by  the  jury ii.  253 

nominal,  when  plaintifi  may  take  judgment  for    ....       ii.  234,  233 
mnst  be  the  natural  and  proximate  consequence  of  the  wrongful 

act il.  254,  and  note,  636  a 

liquidated,  how  to  be  proved ii.  237 

what  are  such ii.  258,  259 

proof  of,  not  confined  to  amount;  and  value  alleged ii.  2S0 

may  be  assessed  beyond  alleged  value ii.  2S0 

not  beyond  ad  damnum ti.  260 

measure  of,  general  rule il.  263,  n.,  261 

when  no  particular  sum  or  quantity  ia  proved ii.  255 

on  bills  of  exchange ii.  261 

on  contracts  to  deliver  gooda ii.  241,  and  note* 

to  replace  aUtck ii.  261 

to  convey  land ii.  261,  n. 

for  labor  and  service ii.  261,  261  a 

when  interest  ia  allowed ii.  261,  nof«  (A) 

on  breach  of  warranty  of  goods  and  deoeit    ....     ii.  262,  and  note* 

in  debt  on  bond Ii.  263 

measure  of,  whether  beyond  the  penalty  and  interest      .    ii.  257,  n.,  26S 

on  coveoanta  of  title ii.  264 

of  warrant ii.  264 

ordinarily  measured  by  the  actual  injury ii.  263,  n.,  26-5 

exceptions  to  this  rule ii.  365 

aggravated  and  mitigated,  when ii.  269 

in  actions  for  escape  and  taking  insufficient  bidl     .      ii.  265,  and  noie'(li) 

against  sheriff ii.  509 

for  injuries  to  the  person ii.  267 

damages  for  mental  pain ii.  267,  mtie  (a) 

for  injnries  to  the  npntation il.  267,  26fl 

for  malicious  prosecution ii.  4-'i6 

proof  of.  how  restrictea ii.  268 

to  wh^.t  time  computed ii.  2AS  n 

whpn  coKta  may  be  included ii.  262,  note  (A),  2ftR  i 

pro-ipective,  when  allowed ii.  268  A 
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DAMAGES,  —  Continue;.  flBmtw 

when  and  how  far  affected  bj  the  cfaarnctor  and  rank  of  the 

parties ii.  269 

whether  affected  by  inteotion  of  the  partj    ....    ii.  280  a,  270,  272 

when  dependent  wholly  on  the  intentiOQ ii.  271 

when  increased  by  bad  intention ii.  272 

evidence  in  mitigation  of ii.  66,  03,  tM>ts  (a),  272,  468,  <I25 

when  excluded ii.  274 

in  aggravation  of ii.  278 


for  seduction ii.  677  a 

in  slander ii.  275 

in  trespass ii.  635  a 

in  assault  and  battery ii.  89,  836  a,  note  (a) 

for  seduction ii.  670 

in  trover ii.  276,  64B 

in  rioUtion  of  patents ii.  190,  n. 

for  waste ii.  650 

against  several  for  a  joint  tort ii.  277 

severally  assessed,  election  de  metioribiu  damtui ii.  277 

alia  enormia,  evidence  under  the  all^atiou ii.  278 

DATE,  when  essential  to  be  proved i.  06,  n. ;  iii.  12,  18, 160 

of  execution  of  an  iDstTument,  when  immaterial  in  pleading    .    ii.  12, 13 

when  reckoned  inclusive ii.  48S,  n. 

of  coutraot,  when  material -  .    .     .    i.  804,  n. 

of  birth,  witness  may  give i.  104,  n. 

DAY,  fractions  of,  presumption  as  to i.  40,  n. 

DEADLY  WEAPON,  presumption  from  use  of i.  18 

DEAF  AND  DUMB,  competent  witness  .     .    ' 1.  866 

DEATH,  when  presumed i.  29,  80,  86,  41 

proof  of i.  C60 

letters  of  administration  as  proof  of i.  41,  660 

amount  of  pi-oof  required  in  different  cases,  in  general    .     .    .     ii.  278  a 

S roof  of,  in  what  oases  luually  reqnired    ........     ii.2786 
irect  proof  of ii.  276  o 

indirect  proof ii.  278  d 

by  documents ii.  278  d 

identity  of  persona,  proof  of ii.  278d 

indirect  oral  evidence  of ii.  278  t 

burden  of  proof ii.  278  e,  and  note  (a) 

presamption  of  life ii.  278  e,  and  ruUe  (a) 

of  death ii.  278/ 

diligent  inqniry  necessary ii.  278/ 

proof  of,  by  family  conduct ii.  276  g 

by  reputation i-  lOft-108,  notes;  ii.  278  o 

amount  of  proof  required  in  actions  for  possession  of  tiie  realty     ii.  278  A 

personalty ii.  278  A 

DEBT,  lies  for  sum  certain       ii  279 

forms  of  daolarations  In ii.  279 

plea  of  non  e»t/aetum,  evidence  under ii.  279,  202,  298,  SOD 

nil  debit U.  280,  281,  281  a,  282,  287 

nil  h<Auit  tn  lenementi* ii.  261 

stetnte  of  limitations ii.  282 

former  teoovery ii.  282 

for  a  penalty,  proof  in  snpport  of ii.  283,  261 

proof  in  defence fi.  285 

tor  bribeiy  at  an  election,  proof  in  ropport  of ii.  286 
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DEBT,  —  Continued.  Bkov 

proof  in  defence u.  2H7 

for  an  escape il.  2»8 

assignment  of  breaches  on  record ii.  289 

plea  of  Jio'ui't  aii  (^teni,  evideuce  under ii.  29U,  3S1 

loh-it  poii  diem ii.  200, 2U1 

parol  proof  of,  satiafactioii  of  judgment ii.  201  a,  and  no<«t 

DECEASED  WITNESS,  testimunv  of,  at  farmer  trial,  when  admis- 
sible   i.  163-188 

admits  testimony  of  a  party  to  suit i.  163,  n. 

whether  admissible  iu  civil  and  criminal  cases i.  103,  n. 

-when  outof  jurisdicliun i.  103,  n. 

vhen  kept  away  by  opposite  party i.  I(t3,  n. 

when  tasen  in  writing,  may  be  proved  orally i.  Itl3,  n. 

depends  on  cross  examination  in  previous  trial  ; i.  lUl,  n. 

must  be  in  trial  between  same  pai'ties i.  1(J4,  n. 

and  must  be  substantially  proved  as  g-iven  at  former  trial    .     .    i.  1S5,  n. 

may  be  proved  bv  any  one  who  heard  it i.  166,  n. 

bow  a&ected  by  interest  of  witness i.  167,  n. 

DECLARATIONS,  kinds  admissible  as  original  evidence    ....    i.  123 

dying i.  166-162,  348;  iii.  236 

of  agents,  bind  principal,  when i.  113,  234 

of  deceased  attesting  witnesses,  rejected  whj i.  128 

of  conspirators    .     .     , i.  Ill 

in  dispara^raent  of  title 1.  109 

as  to  domicile i.  1U8 

of  perambulators i.  146 

of  family,  in  matter  of  pedigree L  109, 104  a 

qualifying  acts 1. 108, 109 

of  partners,  agents,  and  third  persona i  112-117 

of  deceased  persons  to  prove  boundaries i.  146,  n. 

(See  alio  BoDSDARIBS.) 

against  interest    (See  Ad  mi  b  bio  ns) i.  147-155, 189-212 

ftnd  replies  of  persons  referred  to i.  182 

of  husband  and  wife  against  each  other 1.346,846 

by  interpreter,  provable  aliunde i,  188 

01  intestate  binding  upon  admin istratora i.  168 

of  owner  as  affecting  titles i.  106, 109 

of  war,  admissibility  and  efiect  of i,  491 

of  spectators  of  a  picture  as  to  its  meaning  not  beanay  .     .     .    i.  101,  n. 

as  snowing  intention i.  ]01,  n.,  Ma,  n. 

aaresjeeia i.  108-116  ;  iii.  149 

whether  they  must  be  oontemporaneoua  with  some  act    ...    1.  108,  n. 

as  to  medical  facts  and  state  of  declarant 1.  losi  n. 

OS  to  title     {See  aho  Bbs  GssTiB) i.  109 

under  oath j,  ]25 

as  to  pedigree i]  134 

of  former  owner  as  to  tttle i  180,  100 

{See  Dtino  Dbglakationb  ;  Heaksat.) 

DECREES,  of  probate  and  ecclesiastical  conrta 1.  650 

DECREES  IN  CHANCEET.  proof  of i.  611 

their  admissibility  and  eSect i.  660,  551 

DEED,  estoppel  by i,  22-24 

when  presumed i.  46,  n.,  48 

how  to  be  set  out  in  pleading i.  68 

oancellation  of,  when  it  divests  tiie  eatoto i.  266,  668 

number  of  witneaaee  required  to i.  274 
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DEED,  —  Continued.  tmmm 

deliTery  of !■  618  a,  n. 

may  bo  ahown  by  parol  to  be  mortgagea i.  2S1,  n. 

what  a  matter  o£  description  iq i.  68.  69 

enrolment  of •■  678,  n. 

estoppel  by 1.24,26,211 

ezecutioD  of i-  fi68,  571? 

bow  far  put  in  issue  by  plea  of  nan  at  factum il.  293 

howproved _  .     .    .   il.  204 

proof  of  signing "■  2B5,  and  nu(M 

of  sealing ti.  2SS,  and  noten 

of  delivery ii.  297t  and  nolet 

foreign  authentication ii.  2RS 

acknowledgment  and  regbtry ii.  S9P 

plea  of  not  t4i  factum,  what  may  bo  sbowa  under  by  defendant    .  ii.  279, 

292,  293,  8110 

borden  of  proof,  when  on  plaintiff ii-  294,  3O0 

on  defendant ii.  8(iO 

ancient,  presumption  in  favor  of i.  21,  143,  144,  564,  670 

prove  themBelres .     i,  570 

produced  by  adverse  party,  how  proved i.  671 

the  holder,  how  proved i.  561 

where  attestiug  witness  is  not  to  be  had i.  572 

alieratiouB  in i.  604,  n.,  666-668 

execution  of,  how  proved i.  609,  n. 

presumption  as  to  date  of i-  38.  n. 

as  to  seal  of i.  38,  ». 

certified  copy  of,  pnives  nhat ■    ■     i.  484,  n. 

regiatereJ  or  recorded  copy,  »ben  admissible i.  91,  n. 

proof  of  contents  of,  by  admiflflion  of  party i.  96,  n. 

(See  Ancient  Writings  ;  Covenakt;  Doccments;  Writinos.) 
DEFAULT,  judgment  by,  its  effect  on  admissibility  of  the  party 

as  B.  witness  for  co-defendants i-  855-857 

DEGREES,  in  secondary  evidence i.  94,  o,  682,  n, 

DEU  VERY,  of  deed      ■■■■■■••, '"  ?^^  "•  "■ 
entry  in  shnp-books,  evidence  of     {See  l>F.iTi) 1.110,  n. 

DEMAND,  wh'n  necessary  to  be  proved     {Sie  Notice)  ...      ii-  174-182 
DEMONSTRATIO   FALSA,  parol  evidence  to  correct      ...     .    i.  801 

DEMURRER,  answer  and  plea  in  chsncery,  ttfeet  of       i.  551 

DEPO.SIT,  of  money,  to  restore  competency  of  a  witness     ....     i.  430 

DErOSlTIONS,  interior  evidence    .     .     ...     ■■.:,,■    •     •-  -.J"?!" 

of  witnesses  subsequently  interested,  whether  admissible     .       I.  167,  168 

residing  abrosd,  when  and  how  taken _■    *v^™ 

distance  of  residence,  how  reckoned »■  822,  n. 

sick.  &c i.  220,  "'"   ""^  - 

in  general,  manner  of  taking .■„',   ;.„^',, 

in  p«-pet«um      . i.  824,  325,  6o:£ ;  i.i.  o;^ 

may  be  used  to  assi.t  memory     .     .     •     •     • i'r^oVi 

takpn  in  chancery,  how  proved,  to  be  read  at  law  ...     .       i-  652,  5.4 

to  be  read  in  another  action,  complete  identity  of  partjes  not  re- 
quisite      i.  553,  554;  iii.  841-343 

to  prove  custom,  prescription,  seism,  Ac .' .  ■     V  ;'~'' 

to  be  read  in  another  action,  power  of  cross-examination  reouisite    i.  651 
when  admissible  agwnst  strangers   {See  Witmebses)      . 


under  cnmmiiwinn 

in  behalf  of  dpfeiidant  in  criminid  cases  . 
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DEPOSITIONS,  —  Continued.  •*»«>• 

and  verdicli  to  prove  reputation       i.  555 

lue  of,  when  adniiaiiou  of  facts  deposed  to i.  653,  n. 

not  admiaaible  in  crimiiial  cases iii.  It 

mode  of  taking  iti  chancery Ui.  311^20 

in  chancery,  when  read  by  consent,  extent  of  the  admiasioQ     •    •     !■  32tf 

of  party,  vrbeu  aUmitMible iii.  320 

taken  in  another  Huit,  when  admisBible iii.  820 

taken  in  a  crosa-cause iii.  3fi 

taken  in  exchequer,  when  admissible  in  chancery iii.  343 

in  admiralty iii.  433-435 

(See  Coukts-Maktiai,  ;  Equity,  4  ;  Witnbbsbs.) 

DESCRIPTION,  what  is  matter  of i.  6«-72 

yields  to  name i.  301 

in  general i.  6C-01 

in  criminal  oases i-  65 

in  contracts i.  SS-OS 

in  deeds i.  08,  69 

in  records i.  7U 

in  prescription '  I.  71 

ftilse  effect  of ' i.  301 

DESTRUCTION  AND   FABBICATION    OF    EVIDENCE,  pre- 
sumption from i.  87 

DETECTIVES,  credibility  of    (See  Accomplicb)       .     .     .     ii.  40,  noU  (ft) 

DEVISE,  must  be  Iq  writing i.  272 

admissibility  of  parol  evidence  to  eipkin i.  287,  289-291 

DILIGENCE,  generally  question  for  jm7 i.  49,  n. 

DIPLOMA,  of  physician,  when  necessary  to  be  shown      .     .     .    .  i.  195,  ». 

DISCHARGE,  in  bankruptcy,  restores  competeni^ i.  480 

of  written  contract,  by  parol L  3(t2SOi 

DISCHARGE   ON  EXECUTION,  receipt,  variable  by  p»rol    .    .    .1.305 

DISCLAIMER,  in  abatement        H.  2$ 

DISCOVERY,  answer  to  bill  for,  its  effect iii.  289.  290 

of  documenta,  when  it  may  be  had iii.  299-^03 

bill  for,  superseded  in  the  Federal  courts  by  notice  to  produce  iii.  304-303 
practice  in  State  courts  ^See  Privilkobd  CoMMOSiCATiOKa)    iii.  304,  n. 

DISCRETION  AND  CAPACITr,  presumed i.  28 

DISFRANCHISEMENT,  of  a  corporator,  to  render  him  a  competent 

witness - i.  430 

DISPARAGEMENT  OP  TITLE,  declarations  in i.  109 

DIVORCE,  upon  confession  of  adultery  decreed       i.  217 

competency  of  huaband  and  wife  as  witness  in  proceedings  for    i.  8.14,  n. 

foreign  sentence  of,  ite  effect       I.  644,  6*.i 

decree  against,  as  evidence  of  facts  set  up  in  defence i,  625 

DOCUMENTS,  production  of,  how  secured i.  309 

E reduced  on  tubprena  duces  .ecum I.  309 
ow  described  in  subpoena i,  S09.  n. 

presumption  as  to  date  of i.  Ss!  n. 

as  ti>  seal  of ».  38,  n. 

executed  in  duplicnte  or  counterpart  are  primary  evidence  of 

contents i.  84.  n. 

ancient,  contents  proved  by  documents i.  84.  n. 

contents  of,  proved  by  the  writing  itaetf i.  81.  n. 

eecondaiT  evidence,  whan  admissible i.  84,  91-94 

proof  of  lou  of,  made  to  judge i.  84,  a. 
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DOCUMENTS,  —  Conlinued.  a*""" 

oontcDtfl  of,  wlien  proved  by  admistion i.  90,  n- 

aucient,  prove  themaelves i.  Ill,  n. 

must  be  thirty  yeani  old i.  141,  n. 

aga  at  trial  determiuea  admissibility i.  141,  n. 

are  admissible  without  proof  of  possesiiJOD i.  113,  n. 

{See  Admibai-tt  ;  Ahcirkt  Writikob  ;  Eqdity,  3  ;  Public  Rkcords 
AMD  DocuMBKTs;  WsiTiKas  ;  Written  iMaTKDMBMTB.) 

DOMICILE,  declarations  OS  to i.  108,  108  n. 

DOUBT,  reasonable,  prisoner  has  benefit  of i.  223,  n. 

DOWER,  tenant  in,  a  competent  witness  for  heir i.  389 

DRIVES,  of  carria^  whea  incompetent  M  a  witnats i.  39S 

DRUNKENNESS,  aonlessbn  during i.  229 

contract  during li.  171,  n.,  SOO,  874 

how  far  it  excuses  crime iii.  6,  143 

insanity  caused  by,  when  a  defence ii.  874  ;  iii.  6 

DUCES  TECUM,  subpcena i.  414,  558;  iii.  805 

{See  Equity  ;  Private  Writikgs  ;  Witkesses.) 
DUPLICATE,  must  be  accounted  for,  before  secondary  proof  admitted   i.  558 

notarial  instruments  and  deeds,  originab i.  97,  n. 

DURESS,  adnussioDs  made  under i.  198 

what ii.  301,  andnnfe  t") 

per  mima ii.  301 

of  impriBonment       ii.  802 

money  obtained  by ii.  121 

DUTY,  performance  of,  presumed i.  227 

DWELLING-HOUSE,  what  ifl  meant  by,  in  a  charge  of  arson       .     .    iii.  52 
DYING    DECLARATIONS,   when   admiBsible,  value  and  effect 

of       i.  158-182,  846  ;  iii.  236 

admissible  only  in  cases  of  homicide i.  156,  n. 

not  in  cases  of  abortion 1.  138,  n. 

admissibility  of,  is  for  Judge i-  160,  n. 

must  be  relevant i-  166,  n. 

must  be  definite        i.  156,  n. 

must  be  uttered  after  loss  of  all  hope i.  158,  n. 

must  not  be  hearsay,  or  ru  infer  aliot i.  169,  n. 

nor  opinion i.  159,  w. 

may  be  in  answer  to  leading  questions i.  ISO,  n. 

or  in  form  of  deposition i.  159,  n. 

when  admitted  as  to  contemporaneous  homicides  .     ....     i.  166,  n. 
vrben  objectionable  from  incompetency  of  declarant  as  witness     i.  157,  n. 

not  excluded  by  atheism  of  declarant i-  157.  n. 

as  to  subsequence  of  death I-  ICiH,  n. 

when  taken  in  writing,  quare  if  it  may  be  proved  orally      .     .     i   160,  n. 

impeachable  by  showing  unbelief  of  declarant       i-  162,  r. 

whether  admissible  in  civil  cases i.  156,  n. 

erf  deceased  subscribing  witness  inadmissible  to  impeach  in- 
strument witnessed     (Ste  Hkarsat) i.  126,  166,  n. 


ECCLESIASTICAL  COURTS,  number  of  witnesses  required        i.  260  a,  n. 

whatpart  of  their  jurisdiction  known  here i.  518.  569 

pioceedinK"  in,  how  proved,  &c '.     .    i.  610,  618 

their  effect     ■ i.  650 
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EJECTMENT,  defendant  in,  wben  a  competent  witneu L  360 

nature  of,  and  ground  of  recovery  in U.  3C3 

jwiuta  to  be  proved  by  plaintiff  ' ii,  30* 

title  of  plaintiff,  when  not  Jiecessaiy  to  be  proved ii.  303 

who  ai*  estopped  to  deny  it        ii,  305 

title,  proof  of,  by  payment  of  rent ii.  306 

nhen  both  parties  claim  under  the  eanie  person ii.  307 

pouession  of  tha  lauds  by  defendant,  proof  of ii.  3U8 

title  of  heir  or  devisee,  proof  of  pedigree  and  descent ii.  809 

seisin  of  ancestor ii.  310,  811 

entry,  by  whom  made .  ii.  312 

title  of  remainder-man,  &c.,  proof  of ii.  313 

of  legatee  of  t«rm  of  ^esrs,  proof  of ii.  314 

of  executor  or  administrator,  proof  of ii.  313 

of  guardian ii.  815 

of  purchaser  under  sheriff's  sale ii.  SIS 

title  by  a  joint  demise         ii.  817 

bv  several  demises ii.  317 

wDen  proved  to  be  to  part  only  of  the  land ii.  817 

ooster  of  one  tenant  in  common,  or  joint  tenant  by  another  .     .     .  ii.  818 
by  landlord  against  tenant,  claimant  must  prove  tenancy  deter- 
mined     ii.  -319 

by  lapse  of  time ii.  320 

by  notice  to  quit ii.  321 

service  of  notice ii.  322,  321 

form  of  notJoa ii.  823 

iiotiee  when  neceaaary ii.  325 

when  waived ii.  32o 

by  forfeiture ii.  826-82 -< 

for  non-payment  of  rent ii.  326 

for  other  breach ii.  3^7 

for  underletting it.  3.*)t 

between  mortgagee  and  mortgagor ii.  32tt 

defence  of  mortgagor,  by  proof  of  payment ii.  8J0 

usury ii.  331) 

what  may  be  shown  in  defence  of  this  action ii.  331 

damages  in ii.  3:)2 

trespass  for  mesne  profits ii.  332,  333 

defendant's  entry ii.  833 

plaintiffs  possession ii.  334 

trespass  for  defendant's  occupancy ii.  333 

what  co.st  and  damages  plaintiff  may  recover ii.  336 

lasting  iraprovments,  remedy  of  defendant  for  .     .     ii.  837,  and  note  (a) 

other  defences  in  {See  Rsal  Actioks) ii.  337 

EMBR.iCERY,  what iii.  100 

indictment  for ili.  100,  n. 

proof  of iii.  101 

ENEOLMENT,  of  deeda i.  673,  n. 

ENTRIES,  not  impeachable  by  proof  of  character  of  party  .    .     ;  i.llO.n. 

by  steward       i.  147,  I.IS 

against  interost  and  in  the  course  of  duty  distinguished  .    .     .  i.  113,  n. 
made  in  course  of  duty,  admitted  it  maker  is  dead     .     .     .     .  i.  11.%  n. 

in  registry  of  baptisms  admissible i.  113,  n. 

in  party's  bootcs  of  account,  admissible  to  prove  what     ...  I.  117,  n. 

must  be  mnde  in  ordinary  course  of  business i.  117.  n. 

mast  be  original  entries  and  not  copies i.  1 17,  n. 

niinutpH  aiirl  records  as i.  HH  n. 

in  shop-books i.  117-1 1J» 
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ENTRIES,  —  Conlinueil.  SKTuni 

not  iuaUumenta i.  110,  n. 

b;  tbtrd  peraoDH,  wlieu  aud  why  admiiwible  .     .  i.  115-117)  120,  151-155 

by  deceased  I'ector i.  155 

by  deceased  Utorney  prove  service  of  notice i.  116 

ENTHY,  forcible,  teuaiit  incompeteut  wttneas  io i.  403 

EQUITY,  parol  evideuce  to  rebut i.  896  a 

jurisdiction  iu  matters  of  account ii.  34,  35 

ProetedingM  ia iii.  256-266 

diversities  of  practice iii.  267 

Englisli  practice iii.  255,  207,  n. 

practice  in  America iii.  256-269 

IrisI  by  juiy iii.  260-266,  337-330 

structure  of  bill iii.  274 

demurrers,  pleas,  aod  answers i.  551 

Evidence  in 

generally  same  at  law iii.  250 

wherein  differing iii.  2;'0-2.H 

objections  to  mode  of  taking iii.  252 

burden  of  proof iii.  253,  and  rttAe  {a) 

fraud  sometimes  presumed iii.  254 

facts  when  presumed iii.  273 

of  conversations  not  expressly  charged  in  bill  or  answer  iii.  S23,  n. 

of  facta  of  not  fpecifically  alleged iii.  350 

when  admissible iii.  357 

1.  things  judicially  nolieed iii.  269-271 

2.  admissions iii.  272 

in  liU,  evidence  gainst  the  ptuutiff      .     .     .  i.  212,  551  ;  iii.  274,  275 

for  the  plaintiff Ui.  276 

judicial,  in  equity iii.  292 

strictly  interpreted iii.  293 

contrary  to  law,  not  albwed iii.  294 

oral,  when  provable  in  equity iii.  323,  n. 

in  anxtaer,  when  evideuce  against  the  defendant ....   iii.  277-282 

of  infant iii.  27S-280 

of  liusband  and  wife iii.  27S 

ofwifeaione iii.  278 

of  idiots ill.  280 

what  parts  to  be  read  in  evidence iii.  261 

manner  of  statement  material iii.  282 

of  one  defendant,  whether  evidence  a^ust  aaotfaer    i.  178  ;  iii.  283 

for  another iii.  283 

when  evidence  in  defendant's  favor    .     .     .  i.  851,  E>51 ;  iii.  284,  285 

nature  of  answer iii.  264 

test  of  its  responsive  character iii.  285,  290 

not  sworn  to,  iU  effect iii.  286 

limitations  of  its  general  admissibility  in  defendant's  favor     iii,  287 

how  far  regarded  as  mere  pleading iii-  284,  287 

when  tftken  as  troe,  ibough  not  responsive iii.  288 

their  effect  a.s  evidence iii.  289,  358 

what  proof  necessary  to  outweigh  it iii-  289 

statute  provisions  on  this  subject iii.  289,  n. 

effect  in  evidence  for  defendant  limited  to  responsive  parts    iii  290 

different  rule  at  law iii.  2S0 

to  bill  of  discovery iii.  201 

in  case  of  supplements  bill iii.  201  a 

8.  documents iii.  295-311 

production  of iii.  295-297 
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EQUITY,  —  Cnnlinved.  tanaat 

right  to  call  for lii-  298 

referred  to  in  the  ananrer       .  ' ili.  209 

not  referred  to iii.  299 

privileged,  in  what  o&sea iii.  800,  and  notei 

where  to  be  produced iii.  3Ul 

produced  for  defeiidaut  by  (roBs-biU ■     ili.  302 

exceptions  to  this  rule iii.  303 

cross-bill  not  tb»s  required  in  United  States  courts  .     .     .      ill.  304 

State  practice  as  to  production iii.  304,  n. 

when  in  hands  of  a  third  pevson.  how  piMjduced    ....      iii.  303 

{troof  of  execution Hi.  300,  30M 

rights  of  parties  obtaining  productiou jii.  307 

may  inspect  and  talte  copies iii.  30r 

genuineness,  mode  of  compelling;  admiwioD  of  .  .  .  iii.  308,  n. 
proved  bv  depositions iii.  SOS 

or  mW  coee ill.  309,  310 

mode  of  exftmination  eiea  voce,  in  equity iii.  310 

formsl  proof  of,  gives  no  right  of  inspection iii.  31 L 

4.  mineMet, 

competency  of iii.  313 

co-plaintiff iii.  314 

nnminal  plaintJff Jii.  314 

dcfi^udant,  for  plaintiff iii-  315 

trustee iii.  316,  note  (a) 

effect  of  plaiotiS's  examining  defi'iidaut iii.  31tt 

competency  of  plaintiff  for  defendant iii.  317 

co-defendatits,  for  aud  agaiust  each  oQier  .    .     .  iii.  318,  and 

depoailiant, 

mode  of  taking iii.  310-324 

tn  perptiuam  ....  iii.  325 

read  by  consent,  extent  of  admission iii.  320 

of  party,'when  admiHsible iii.  320 

taken  in  another  suit iii.  326,  341 

taken  in  a  cross-cause iii.  34i 

in  exchequer iii.  34-^ 

when  suppressed iii.  346,  84d-^.>2 

amendment  of iii.  347,  3.'>2 

5.  intpeclion  in  aid  of  proof  , 

when  admitted  in  eqnity iii.  328,  829 

6.  further  mfiirmation  or  proof 

when  required  by  the  court  in  equity iii.  330-839 

by  evidence  i-ii«j  I'oce iii.  3:tl 

by  reference  to  a  maiiter iii.  320.  3^2 

authority  of  the  muster    (£«*  Mastkr  in  Cbakceri)  .  iii.  3:t8':)36 

by  a  feigned  issue iii.  337-338 

7.  tvidence  atloieed  on  ipeeiat  order, 

in  what  cases iii.  340-348 

proceedings,  papers,  and  depositions  in  another  cause    .     .     iii.  341 

depositions  in  a  cross-cause iii.  342 

taken  in  the  exchequer iii.  S43 

or  in  admiralty iii-  348 

of  parties iii.  344 

of  interested  persons iii.  344 

in  taking  an  account iii-  344 

to  supply  omission -^    iii.  343 

to  correct  mistakes iii-  345-347 

to  impeach  credit iii-  348 
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EQUITY,  —  Conlinwd.  Sktkw 

Exclusion  of  Evidenee, 

1.  supfnttsion  of  depontiont iit.  849-352 

lor  leading  iDtemigatories iii.  350 

scandal  and  impei'tinence iii.  850,  855 

irregularity iii.  851 

uUfiniBbsd  examiDatioD iii.  852 

2.  lAjecliont  at  die  heanng iii.  85it-36i) 

what  are  admimible iii.  853 

to  oulweigh  the  answer jii.  351 

irrelevanoj  of  proofa iii.  855-357 

Dot  the  bMt  evidence iii.  859 

incompet«acy  of  witness iii.  850, 8Q8,  3GS 

Parol  Evidence, 

admissibb  to  control  writings iii.  360-SQ4 

mistake iii.  390,  and  noiei 

specific  performance iii.  361 

rescission  of  contract iii.  SQ2 

reformation  of  contract iii.  303 

to  sliow  a  deed  to  be  a  mortgage iii.  364 

to  raise  a  trust iii.  365 

to  rebut  a  presumption    (£«e  Pabol  Evidence)  .     .     .  iii.  366,  867 

Weight  of  Evidence, 

1.  admiisiont  in  pleading* iii.  870,  878,  374 

oath  of  accounting  party iii.  371,  872 

2.  testimony  of  witnestei iii.  875-378 

8.  affidaj>iti iii.  879-385 

their  requisites iii.  3S0 

their  office iii.  881 

how  sworn lil.  382,883 

where  taken iii.  383 

their  effect    {See  Discovert) iii.  364,  88S 

ERASURE i.  664-668  a 

ESCAPE,  sheriff's  liability  for , ii.  689 

ESTOPPEL,  principle  and  nature  of i.  22,  28,  n.,  204-210 

in  deed  mnst  be  mutual i-  211,  n. 

by  written  instructions i.  276,  n. 

by  deed,  who  are  estopped,  and  in  what  cases      ....    i.  24,  26,  211 

as  to  what  recitals i'  26 

enpnis i-  207 

ratification  by >■  269 

by  adroisaions        j-  27 

by  conduct    {See  Admissions)        i.  27 

EVIDENCE,  nature  and  principles i.  1-3 

and  proof  distinguished i-  1 

demonstration,  what j-  1 

cumulative,  what •_    ■      i.  2 

Bufficieiicy,  for  jury i.  2,  49,  n. 

competency,  for  court •■2 

basis  of 1;  7-12 

de<n^eB  in  circnmstantial i.  18  a 

definition >■  1 

moral,  what ■ !■  1 

competent i-  2 

satisfactory  and  snfiicient ^  •     .       i'  2 

direct  and  circnmstantial i.  13,  13,  n. 

presumptive,     (See  Presdmptiok.) 

real i.  13  a,  n. 

relevancy  of i-  40-53 
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£86  QEirEBA.L  INDEX. 

EVIDENCE,  —  Continued.  Btortm 

geuerai  rules  govemiug  production  of i.  50 

mast  correspond  with  the  allerations  and  be  oonfloed  to  the  iasoe    i.  51 

of  kiiowledg"  and  iuteutioa,  Wbeu  material i.  63 

how  far  neceasity  modifies  rules  of i.  348,  n. 

six  pnutical  I'ulea  coucerniog i.  &S4,  n. 

,  of  character,  wbau  material  to  the  iasue i.  61,  55,  55,  n. 

proof  of  Biibstaiice  of  issue  is  Bufficieut i.  66-73 

rules  of,  the  same  in  criiiiinal  as  in  civil  cases !■  05 

meaning  of  "  wdight  of  evideuca  "     ..........  i.  74,  n. 

the  best  is  always  required i.  62 

what  is  maant  by  he^t  evidence t.  82 

primary  aod  secondary,  wh^t • i.  84 

secondary,  whether  any  degrees  in i.  84,  n.,  682 

oral,  not  to  be  sabsUtuted  for  written,  where  the  law  requires 

writing i.  86 

oral  oot  to  be  suhstitDted  for  written  contract i-  87 

for  auy  writiiig  material  to  the  oontro- 

.  veray i.  88 

unless  collateral i.  89 

for  writtea  declaration  in  extremit .     .     ,  i.  Ill 

of  CQatoms i.  128-139,  405 

of  deceased,  uck,  absent,  or  insane  witness i.  163-193 

{Saa  Dbcbasbd  Witness.) 
destruction,  fabrication,  aad  spoliatioa  of,  piesamptioas  from    .     .    i.  37 

notice  to  produce i.  561 

wbea  may  be  called  for  on  notice 1.  513 

order  of,  and  course  of  trial i.  469  a 

in  discretion  of  judges i.  52,  n. 

affirmative  more  weighty  than  negative J.  74,  n. 

voluntary  destruoUon  of  instruments  of.  effect  of i.  84,  n. 

of  absent,  deceased,  and  disqualified  witness i.  163,  n. 

order  of i.  469,  n. 

when  it  may  be  given,  though  a  writing  exists L  90 

ezoeptdons  to  the  rule  which  rejects  secondary  evidence  in, — 

1.  caiie  of  public  records i.  01 

2.  official  appointments i.  93 

3.  result  of  voluminous  facts,  acooants,  &o.    .     .    i.  93 

4.  inscriptions  on  monumanta,  &o.    .     .     .       i.  94,  105 
6.   examinations  on  the  roir  dire i.  95 

6.  some  cases  of  admission i.  96 

7.  witness   subsequently  interested,  his   former 

deposition  admissible i.  168 

winded  from  public  pohcy,  what  and  when 1.  S36-351 

professional  commnnioationi  .    .     .     .     i.  3.37-348 

proceedings  of  arbitrators i.  349 

secrets  of  state i  350,  251 

proceedings  of  grand  jurors i.  252 

indecent,    or    injurious    to   the    feelings   of 

others i.  253,  344 

oommunications  between  husband  and  wife    i.  35t. 
334-'W5 

illegally  obtained,  still  admissible 1.  354  a 

whatamountnecessarytoestablishachargeof  treason    i.  255,  256;iii.  316 

of  perjury    ....       i,  257 

to  overthrow  an  answer  in  chancery   .     .       i.  360 

in  ecclesiastical  courts i.  260  a,  n. 

written,  when  reqnisite  by  the  Statute  of  Frauds i.  261-274 

instruments  of i.  307 

oral,  what i.  308 
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EVIDENCE,  —  Continued.  ■  tfatum 

Dot  admissible  to  coutr&dict  or  vary  a  writing i.  275-806 

{See  aiK  Parol  Evidence.) 

viva  voce  best i.  320,  n. 

ODrroboratiTC,  what i.  981,  n. 

objection  to  competency  of,  when  io  be  taken i.  421 

examined  copy , i.  509 

Juantity  required  ia  civil  and  criminal  cases iii.  29 
jreign  rules  of,  not  admissibie iii.  S8 

suppression,  fabrication,  and  destrnction iii.  31 

in  criminal  prosecutions i.  248 

in  proceedings  in  equity iii.  249-^85 

in  admiralty  and  maritime  causes iii.  380-467 

in  oourts-martial iii.  468-901 

{See  Adhibaltt;  Aduibsions;  Cokfebbionb;  Courts-Mar- 
tial; Custom  ano  Ubaoe  ;  Dkclaratioks  ;  Depobitioms; 
Discovert  ;  Equity  ;  Experts  ;  Hraksay  ;  Insuhakcb; 
Letters ;  Onus  Probamdi ;  Parol  Evidence ;  Prksump- 
TiONS  ;  Privileged  Comhunications  ;  Rkcords  akd  Judi* 
ciAL  Writinos  ;  Hipotation  ;  Variakck  ;  Witnesses.) 

EXAMINATION,  of  prisoner,  how  proved i.  620 

of  prisoner,  confessions  in i.  224 

certificate  of,  how  far  conclusive i.  227 

on  crimioa)  chaise,  when  Admissible i.  224,  237,  228 

signature  of  prisoner  unnecessary    {See  Witnesses)  .     .     .     i.  228 
EXAMINATION  IN   BANKRUPTCr,  not  admissible  against  the 

bankrupt  on  a  criminal  charge i.  220 

exclusion  of  witness  while  others  are  being  examined     .    .     .    i.  432,  n. 

EXCHEQUER,  jndgments  in,  when  cooclusive i.  625,  64L 

EXCLAMATION'S,    in  mortal  terror  admissible  upon  the  same 

ground  as  dying  declarations i.  168,  n. 

evidence  not  hearsay i.  102 

of  pain,  alarm,  pleasnre,  original  evidence i.  102,  n. 

must  be  of  present  feeling       .     .     .  ' i.  103,  n. 

EXCLUSION,  of  witnesses  from-oonrt  room i.  432 

in  discretion  of  judge        i.  432,  442,  n. 

party  will  not  be  excluded i.  433,  n. 

EXECUTION,  of  deeds,  4o.,  proof  of 1.569,572 

of  ancient  deeds  not  necessary i.  141,  n. 

{See  Anciekt  Writikob  ;  Docouekts;  Private  Writinos.) 

EXECUTIVE,  acts  of,  how  proved i.  479 

EXECUTORS  AND   ADMINISTRATORS,  admissions  by     .    .    .  i.  179 

foreign i.  644 

sales  by,  presumed  regular 1.  20 

pro/en  by,  of  letters  testamentary ii.  338 

character  of,  bow  put  io  issue ii.  338 

how  controverted ii.  844 

when  they  must  sne  as  snch Ii.  338 

character  of,  how  proved  when  plaintiff fi.  330, 

by  probate ii.  889,  and  nolei,  843,  n. 

bow  rebutted ii.  339 

by  records ii.  340,  811 

administration  de  banit  noti,  bow  proved ii.  341 

plea  of  statute  of  limitations,  when  avoided  by  new  promise  to        ii.  343 

new  promise  by,  does  not  bind  estate ii.  842,  nnie  (a) 

de  <rm  fnrf,  when  liable  as  aach it.  !t43 

to  what  extent ii.  346 
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638  GENERAL  IKDEZ. 

EXECUTORS  AND  ADMINISTRATORS,  — ConiintMrf.  e»ii»- 

retainer  of  assets  by ii.  S5U 

character  of,  burden  of  proving ii.  &44 

plea  of  ne  unqua  executor,  coDsequence  of ii.  814,  '645 

pleAoi plene  admiaUtraeil,  proof  of  assetu  under    ii.  31o,  and  nott  (a^,34S 

what  is  evidence  of  auefJt ii.  317 

denailaiiU ii.  847  a,  aud  note  (a) 

proof  of  assets,  how  rebutted ii.  348 

when  this  plea  is  proper ii.  318,  n. 

evidence  under ii.  350 

Ttlainer,  when  it  maj  be  claimed ii.  Si9,  350 

outstanding  judgmenli,  plea  of ii.  351 

debli  of  highernalure,  ■plea  of ii.  351 

admUaionB  by  ooe  of  several  executors,  effect  of ii.  852 

{See  Adhinistration  ;  Adkinistratok  j  Tboveb.) 

EXEMPLrnCATION,  what,  and  how  obUined i.  501 

EXPENSES  OF  WITNESSES,     (See  Witmkbokb.) 

EXPERIENCE,  as  ground  of  belief i.  8-12 

EXPERTS,  will  be  required  to  attend,  when i.  SIB 

who  are i.  410,  n. 

comparative  value  of  their  evidence       i.  10,  n. 

when  their  testimony  is  admissible  to  decipher  writings    .    .    .     .  i.  280 

to  explain  terms  of  ait       .     . i.  280 

to  explain  provincialisms,  &c. L  280 

to  what  matters  they  may  give  opiuions     .     .     .     .     i.  440,  670,  580,  ii. 

entitled  to  pa;r  before  testifying L  810,  n. 

testimony  of,  in  comparison  of  haudwriting L  580,  n. 

in  admiralty iii.  410 

EXPRESSIONS,  of  bodily  or  mental  feeliugs  not  hearsa;  ....       i.  Iu:i 
EXTRADITION,  proof  by  depoeitiou  iu L  652,  ». 


FABRICATION,  and  destruction  of  evidence,  presumption  from        i.  87,  n. 

FACT,  presumptions  of L  44 

FACTOR,     (See  Aokst.) 

FALSE  PRETENCES,  defined       i)i.  84,  note  (a) 

one  may  be  proof  of  frauduleut  intent  in  another i.  58 

FALSUS  IN  UNO  FALSUS  IN  OMNIUL'S,  meaniug  of  the  maxim  i.  401,  n. 

FAMILY,  recognition  by,  in  proof  of  pedigree i.  lOS,  104,  134 

(5mHkaksay;  Pediorkk.) 

FEES,  of  witnesses,  how  taxed L  810,  and  ttoie 

of  experts i.  310,  n. 

FEIGNED  ISSUE,  when  it  may  be  ordered iii.  337 

on  what  terms iii.  S-W 

whether  parties  may  be  examined iii.  338 

course  of  proceeding iii,  839 

FELONY,  conviction  of,  incapadtatea  witness     (5m  Witkusxs)    .      i.  373 

FIXTURES,  what  are 1. 271 

FLAGS,  of  other  nations  jndioially  noticed i.  4 

FLEET  BOOKS,  contents  provable  by  oopy L  SI 

FLIGHT,  of  one  accomplice  no  evidence  of  guilt  of  another    .     .    .  i.  Ill,  n. 

FORCIBLE  ENTRY,  tenant  incom'M'tent  as  a  witness i.  403 

(See  WiTKEeSRS.) 
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FORCIBLE  MARRIAUF,  wife  competeot  to  prove i.  343 

f  OK£IGN  COURTS,  Judgments  in,  effect  of i.  540-64Q 

proof  of i.  611 

jurisdiclioD  of,  must  be  sbown i  540, 541 

FOREIGN  JUDGMENTS,  of  infamy,  do  not  go  to  the  competeucy  .    f.  376 

proof  of i.  514 

m  rem,  effect  o£ i.  543-545 

in  perionam i.  545-64D 

at  common  law     {See  Records  and  Jddicul  Wbitingb)     .     .     i.  549 

FOREIGN  LAWS,  are  not  judioiaUy  noticed i.  5,  n. 

preflumptiona  as  to i.  43,  n. 

proof  of    (See  PuBUC  Records  and  Documents)   .     .     .     .  i.  486,  488 

FOREIGN  STATES,     (See  Judicial  Notice;  Pkkbumptions;  Pub- 
lic RecoRDa  and  Docuhbntb;  Recobds  and  Judicial  Writikgs.) 

FORGERY,  defined iii.  108 

how  charged  and  proved iii.  104'n3 

uttering  and  publubing iii.  110 

guilty  knowledge iii.  Ill  a 

conriction  of,  incapacitsteB  witness i.  373, 374 

party  whose  name  la  forged,  when  competent j.  414 

punishable  by  statutes     (See  Private  Writikos) iii.  102 

FORMER  RECOVERY,  whether  coucluaiTe  as  evidence      ....    i.  531 
in  tort,  effect  of i.  633 

FRAUD,  general  presumption  aguiiat i.  34,  85,  80 ;  ii.  172 

parol  proof  of      .     .     .    , i.  284 

one  may  be  proof  of  another i.  58 

accident  and  miatake,  parol  evidence  to  prove i.  296  a 

effect  of,  upon  ratification  of  contract  (&'ee  Presuuptionb)  ii.  68,  noie  (a) 

FRAUDS,  STATUTE  OF i.  262-274 

requirea  writing  hi  convey  an  interest  in  lands  .......    i.  273 

to  make  a  surrender i.  265 

to  prove  a  trust  of  lands i.  266 

collateral  promise i.  267 

certain  sales  of  goods i.  266,  note,  367 

devise  to  be  in  writing    (See  Goods;  Writing) i-  272 


G. 

GAME  LAWS,  want  of  qnalifications  under,  most  be  proved  by  the 

BfKrmant '  .       i.  78 

GAZETTE,  GOVERNMENT,  in  what  oases  admissible      ....    i.  492 

(See  Public  Records  and  Documents.) 
GENERAL  ISSUE,     (See  laauB.) 

GENERAL  REPUTATION,  original  evidence i.  101,  and  note 

GESTURES,  evidence  of  feelings i.  102 

GOODS,  what  are.  under  Statute  of  Frauds i.  271 

GOVERNMENT,  new.  existence  of,  how  proved i.  4 

,  acta  of ,  how  proved 1.883,478,401,492 

(See  PcnLto  Records  axd  Docukentb.) 
GOVERNOR,  of  a  stste  or  province,  when  not  bound  to  testify      .     .     i.  251 

provincial,  communications  from,  privileged 1.  251 

(See  Privileged  CouMUNiCATioxH.) 
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GRAND  BILL  OF  SALE,  requisiteBOD  sale  of  ship i.  261 

G&AND  JURY,  irregularities  ia  formation  of,  mattur  of  abatomsDt      ii.  23, 

aainoie 

traDSactioDS  before,  how  far  privileged L  262 

{Sei  Pbivileobd  CoMiiuKiCATioKS.) 

GRANT,  wbaa  presumed i-  45,  and  noU,  M 

conclusively i.  17 

GRAVESTONES,  iiiscriptioiia  on i.  9* 

GROANS,  evidence  of  feelings i.  103 

GUARDIAN,  admisaion  by,  binds  himself  only i.  179 

GUILTY  POSSESSION,  evidence  of i.  81,  35;  iii.  81-33,  57 

what    (Set  Larceny) iii.  31 


HABEAS  CORPUS,  ad  ttitifieandum  (See  Witnrbsrs) i.  312 

HANDWRITING,  proof  of  genuineness  of i.  «6,  n- 

attorney  competent  to  proof  client's  writings i.  242 

proof  of,  in  genernl    (.See  Pkivatk  Writinqd) i.  57ft-561 

HEALTH,  proof  of,  by  opinion i.  440,  fi. 

HEARSAY,  admissible  on  preliminary  qnestionn  for  the  conrt  .     .      i.  99,  n. 

what  is i  99.  100 

statements  of  party  in  bis  own  favor  out  of  court  are     .     .     .      i.  99,  n. 
what  is  not  hearsay, 

information,  upon  which  one  has  acted i.  101 

ConvBisation  of  one  whose  sanity  is  quenUoned       .     .     i.  101 
answers  given  to  inquiries  for  information    .     .     .1101,674 

data  of  witness's  birth i.  IM,  n. 

general  reputation i.  101,  101,  n. 

expressions  of  bodily  or  mental  feelings i.  Iffi} 

must  express  a  pri'seiit  feeliii" i.  102,  n. 

complaints  of  injury,  receiili  facta i.  102 

recent  limitations  of  rule i.  102.  n, 

declarations  of  family  as  to  pedigree    i.  103,  103,  n.,  104 
104  0,  134 
(Ses  Pbdiobbb.) 

inscriptions i,  105 

declarations  accompanying  and  qualifying  an  act 

done i.  108, 109 

in  disparagement  of  title i.  109 

of  other  conspirators i.  ni 

of  partners i]]2 

of  agenta i.  113, 114 

of  agentf)  and  employees  of  corporations    .     .      i.  114  n 

entries  by  third  persons i.  115-117,  120 

indorsements  of  partial  payment i.  121.  122 

in  an  admission ; j.  gng,  n. 

in  an  answer  in  Chancery I.  202,  n. 

when  and  on  what  principle  hearsay  is  rejected      ....      i.  124,  12S 
when  admissible  by  way  of  exception  to  tiie  mlp,  — 

1.  in  matters  of  public  and  general  interont     .     .     .  i.  128-140 
restricted  to  declarations  of  persons  since  dead     .     .    i.  130 

and  concerning  ancient  rights 1.130 

ardt  lUein  nuttam i.  131-184 
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HEARSAY,  —  Continued.  bkto. 

aituation  of  the  declarant i.  13o 

why  rejected  as  to  private  rigthtB 1.137 

particular  facte i.  ISS 

Incladas  writings  as  welt  as  oral  declaratioiu    ...    i  139 

admissible  also  against  public  rights i.  140 

2.  ill  matters  of  ancient  ixMsesBions i.  141-146 

bouiitlaneB,  when 1.  145,  n. 

perambulbitiotis i.  145 

8.  declarations  agaiust  iuturest 1.  147-163 

books  of  bailiSa  and  receiveis i.  150 

private  persons i.  150 

tiie  mle  includes  all  the  facts  related  in  the  entry  .  i.  I5J 
the  party  muHt  have  been  a  competent  witness  .     i.  153 

in  entries  by  ^ents,  agency  must  be  proved     .     .     ,     i.  154 

books  of  deceased  rectors,  &c i.  155 

4.  dying  declarations i.  156-163 

Srinciple  of  admission i.  156-168 
eclarsnt  must  have  been  competent  to  testify  .  .  i.  139 
circumstances  must  be  shown  to  the  court    .    .    .     .    i.  160 

if  written,  writing  mnst  be  produced i.  161 

weakness  of  this  evidence i.  162 

■nbstance  of  the  declarntions i.  161  a 

answers  by  signs 1.  161  b 

of  hiisbsn'd  or  wife,  when  admissible  against  the 

other  (Ste  DviNQ  Dkclabatiokb)      .     .     .     .  i.  345,  S16 

5.  testiinnny  of  witnesses  since  deceasM     .     .     .     .  i.  16^166 

whether  extended  to  case  of  witness  sick  or  abroad  i.  103,  n. 

must  have  been  a  right  to  cross-rzamiiie       .     ,     .     .     i.  164 

the  precise  words  need  not  be  proved i.  J66 

may  be  proved  by  any  competent  witness     .     .     .     .     i.  166 

witness  subsequently  interested i.  167,  168 

declarstions  and  replies  of  persons  referred  to  admis- 
sible        i.  182 

declarations  and  replies  of  interpreters i.  18^1 

HEATHEN,  not  incompetent  as  a  witness,  and  how  awom  ....    i.  371 

HEIR,  apparent,  a  competent  witness  for  ancestor i.  890 

when  competent  as  witness .,  •    '■  ^^ 

proof  of  heirship "■  868-356 

death  of  ancestor ii.  361 

liability  of ii.  3S6-358 

rights  of,  aa  to  lands  sold  for  debt^  and  their  rents     ii.  358,  and  note  (a) 

plea  of  riem  per  de$cenl ii-  35B 

proof  of  assets ||-  380 

by  lands  in  a  foreign  State "■  361 

HERALD'S  BOOKS,  when  admissible i.  105,  n. 

HIGHWAY,     {Ste  Way.) 

HISTORY,  local,  not  admissible i.  6  o,  n. 

public,  when  admissible i.  6  a,  n.,  440.  n-.  *97 

HOMICIDE,  when  malice  presumed  from t.  84  ;  i".  147 

what     :     ,     .     .     .  Hi.  114 

jtittifiahle,  when ,,iii-  H,  115 

eietMoWe,  when ''i.  116,  117 

ancient  distinction  between .  iij.  118 

felonima,  when |i;-  119 

wumxlaughler,  defined iij.  119 

indictment  for ii>-  l^" 
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HOMICIDE,  —  Continued.  Bnnn 

voluntary iii.  121 

involuntary iii.  lai 

proof  of iii.  lai 

npoo  pravocatioQ,  without  malice iii.  132,  124,  123 

in  execution  of  process iii.  Vli 

upon  provocation,  with  malice iii.  126 

rebutting  proof     .....' iii.  127 

involuntary  maoslangbter iii.  12d 

by  unlawful  act iii.  12d 

by  lawful  act iii.  129 

murder,  what iii.  l-}<) 

indictment  for iii.  13U 

proof  of  death iii  131-133 

its  UDlafffalness iii.  131 

by  poison iii.  133 

infanticide *   .    .    ,    .  iii.  136 

by  the  prisooer iii.  137 

or  hb  procurement iii.  liH 

by  wound  not  mortal iii.  1J9 

identification  of  mutilated  remains iii.  i:)l 

mode  of  killing iii.  IJO 

allegation  to  be  Bubatantially  proved iii.  lio 

variance  in  proof  of  the  cause  of  death iii.  141 

by  compulsion  of  the  deceased  to  do  the  mortal  act iti.  142 

proof  ot  place  ot  the  crime    ...  iii.  141 

time Iii.  143 

malice,  what iii.  14,  n.,  144 

proof  ot iii.  144,  U7 

express iii.  126, 14.^ 

implied iii.  14.  142-147, 149 

when  Dpgatived  by  drnnkenDesa ii.  874;  iii.  6,  143 

HONORARY  OBLIGATION,  does  not  incapacitate  witnesa  .     .    .     i.  383 

HOUSE,     {See  Lboibi.aturb.) 

HUSBAND  AND  WIFE,  declaratjona  of,  when  admissible  agunst 

each  other i.  315,  346 

each  competent  against  the  other  for  self-protection i.  343 

incompetent  as  to  noo-accesa i.  38,  253 

intercourse  between,  when  presumed i.  23 

coercion  of  wife  by  husband,  when  presumed    ,    .     .     .     i.  28,  and  nole 

as  to  her  torte i.  28,  n. 

U  against  husband i.  28,  n. 

AS  to  her  separate  estate i.  28,  n. 

admissions  by  wife,  when  good  against  husband i.  183 

not  without  proof  of  agency  or  ratifi"ation i.  185,  n. 

communications  inter  seat  privileged i.  231,  334 

(See  Privilkgkd  Communicatioks.) 

no  matter  when  the  relation  began  or  ended i.  333 

competency  of,  as  witness i.  334,  n. 

competency  of,  as  afiected  bv  statute i.  331,  n. 

competent  except  in  criminal  cases i.  834,  n. 

or  proceedings  based  on  adultery  of  either i.  334,  n. 

as  to,  in  proceedings  for  divorce i.  834.  n. 

wife  competent  witness  after  husband's  death,  when i  3.18 

none  but  lawful  wife  incompetent  aa  witnem i.  3  to 

whether  husband's  consent  removes  incompetency i.  310 

rule  applies  when  husband  is  interested i.  811,  407 

eompetent  witness  in  collateral  proceedings i.  312 
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HUSBAND  AND  WIFE,  —  Con(inu«d.  Bktio. 

exceptions  to  the  rule  in  favor  of  wife i.  843,  344 

rule  extends  to  oaaes  of  treasou,  temb i-  345 

wife  not  compet«at  witueas  for  jolut  coDSpiralora  with  her  has- 

band i.  107 

articles  of  peace  betweeu i~  Sl'i 

when  competent  witnesses  for  or  against  another    i.  834,  814,  863,  8&t,  r- 
vhea  thej  may  be  accessoriaa  to  each  other lit.  4ij 

(A'm  MaKRIAQE}  PULTQAHTi  WlFE.) 


IDENTITY,  of  natae,  evidence  of  identity  of  person    i.  88,  and  nott,  612,  G75 

proof  of,  when  requiaite i.  881,  488,  675,  677 

by  attorney •    i-  245 

of  penon,  proof  of,  when  requisite it.  50,  STti  d ;  iii.  22,  80 

of  close ii.  625 

IDIOT,  incompetent  as  a  witness .*    '*  ^^^ 

statutes  concemiDg i-  366,  n. 

competency  of,  decided  by  judge i-  866,  n. 

IGNORANCE,  of  law,  no  excuse iii- 20 

of  fact,  when  an  excuse iii'  21 

ILLEGALITY  OF  CONTRACT,  provable  by  parol      .     .     .     .  i.  284,  804 

IMMEDIATELY,  legal  meaning  of  the  word iii-  228,  n. 

IMPEACHMENT,  of  witneea i.  461-480 

of  security  by  maker  or  indorser i-  383-38o 

IMPRISONMENT,  prima  facie  tortious i.  60,  f?- 

INACCURACIES,  difltingTiiflhed  from  ambiguities i.  209 

INCIDENTS,  parol  evidence  to  annul i-  294 

INCOMPETENCY,     {See  Witnksses.) 

INCORPOREAL  RIGHTS,  how  affected  by  destruction  of  deeds    i.  265,  668 

INDEMNITY,  when  it  restores  competency |'  ^20 

INDICTMENT,  inspection  and  copy  of,  right  to i-,  471 

what  ia  matter  of  description  in •     '     ■,.,',^,, 

jte  essential  requisites ;»■  J^-  J;f 

what  is  put  in  issue  by  plea  of  not  goUty >"■  J.f  f* 

when  it  most  state  and  prove  names »'■  '^ 

burden  of  proof  of  n^ative  avermento "'""'iQ 

against  accessories     . |"- '° 

assault '     '. jii"  ^^ 

barratry ■  «« 

S^-^  :::::::;:;:::::  :...|?? 
SSy-  :::::::::::::::  ii^:.ioc^;. 

larceny "!"  ^J' 

libel "'■  1^° 

maintenance !!!■  \^ 

manslangbter J"  »*" 

murder ?!!■  |™ 

nuiaaace ui.  18o 
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INDICTMENT,  —  Ctmlinutd.  fc"« 

perjury ill.  188 

lygamj iii,  SiH 


polygao 
robbery 


INDORSEE, how  affectedbyadmitsioDsofimloreer  (5ee Admissioks)  i.  190 

INDORSEMENT,  presumed  to  be  of  its  date i.  I'il 

of  part  payment  on  a  bond  or  uote i.  121,  122 

not  explicable  by  parol i.  270,  n. 

in  blank ii.  163,  n. 

(Set  Bills  op  Exchange  akt>  Pkomisbiiuy  Notes.) 

INDOBSER,  not  competent  to  impeach  indorsed  iaBtrumcnt       .      i.  365,  n. 
when  a  competent  witnesB    (See  Witsksskb)     ...       i.  190,  333,  383 

INDUCEMENT,  what,  and  when  it  must  be  proved i.  63,  ». 

to  confession     (Set  Confessions) i.  '220 

INFAMOUS  PERSONS,  wlio  are     . i.  37* 

INFAMY,  by  foreign  Judgment  does  not  disqualify i.  378 

renders  a  witness  incompetent i.  37'2-376 

but  now,  by  statute,  effects  credibility i.  372,  n. 

must  be  proved  by  judgment i.  373,  n. 

how  removed i.  377,  379 

croKS-ezami nation  to  show    (Set  Witnesses) i.  451,  457 

INFANCY,  burden  of  proof  of    (See  Onus  Fkobandi)  .     .      i.  81;  ii.  362 

evidence  of ii.  36t 

plea  of,  how  avoided ii.  361 

iiecessaries,  what ii.  3^,  806 

whether  or  net  necessaries,  by  whom  determined     .     .       ii.  363,  and  nole 

may  consist  of  money  lent it.  3SS,  ». 

evidence  of,  how  rebutted ii.  366.  367 

nttficstion ii.  367,  and  notn 

no  defence  in  actions  ex  delicto ii.  308 

when  it  disqaalifies  a  witness i.  363.  n. 

is  decided  by  the  judge 1.  365,  n. 

INFERENTIAL  EVIDENCE it.  13  a,  n.,  48,  n. 

INFERIOR  COURTS,  inspection  of  their  records i.  173 

proof  of  their  records i.  513 

(See  Pci\Lio  Records  akd  Documents  ;  ItecOBDS  and 
Judicial  Whitings.) 

INFIDEU  incompetent  as  a  nituess i.  368-373 

infidelity  of  witness,  bow  proved    (See  Witnesses)    ...      i-  370,  n. 

INFORMER,  competency  of,  as  a  witness l.  4I2-».> 

question  who  is,  not  allowable    (Set  Witnessro)   ....      i.  250,  n. 

INHABITANT,  admissions  by        1.173 

when  coinpetent  as  a  witness i.  3.^1 

rated  and  ratable  distinguished i.  331,  n. 

INNOCENCE,  presumed i.  34,  36,  and  no/e 

except  in  cases  of  libel,  &c. i.  36 

presumption  of,  prevails  over  presumption  of  life {.  3d,  n. 

(See  Prksuuptions.) 

INQUISITIONS,  pmrt  mnrtem.  proof  of i.  BIS 

admissibility  and  effect  of i.  5.'-6 

of  lunacy i.  3.'i6 

extra-judicial  inadmissible i.  566 

INSANE  PERSON,  when  competent  witness i.  366,  and  imi'* 

testimony  of,  at  former  trisl.  when  admissible i.  163 

(See  Deceased  Witkebb.) 
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INSANITY,  mnst  be  prored  b^  the  putj  allegiog i.  81 

burdan  of  proof  of.  Id  criminal  caaes i.  61,  n. 

iu  probate  of  wills i.  81,  n. 

in  civil  actions i.  81,  n. 

noa-flxpert*  may  testify  m  to i.  440,  n, 

presumod  to  contiDue  after  being  once  proved  to  exist     ....      i.  42 

when  it  is  a  defence  iu  civil  oases iL  869,  870,  371  a 

in  eriminkl  cases ii.  373  ;  lii.  0 

bow  proved ii.  871,  871  a,  689  ;  iii.  5 

proper  form  of  inquiry  of  witness  as  to iii.  5 

what  coDBtitutei  it ii.  873 

from  drunkeanai,  when  it  is  a  defence    (5m  Lumact)  ii.  874  ;  iii.  6, 148 

IN8CBIPTION8,  nothearaay i.  105 

provable  by  secondary  evidence i.  90,  94,  105 

INSOLVENT,  oinisBiou  of  a  claim  by,  iu  schedule  of  debts  due  to  him  i.  196 
{See  AuMissiuMi.) 

INSPECTION,  of  public  records  and  documents i.  471-4T8 

(See  Public  Hbcokds  and  Uogdhbhtb.) 

of  private  writiags i.  650-662 

of  corporation  iNwks i.  474 

of  books  of  public  officers    (Set  Pritatk  WBiriNoe)     .     .      L  476,  476 
INSTANCE  COURTS,    {.^ee  Admiralty.) 

INSTEUCTIOHS,  to  counsel,  privileged i.  240,  241 

(.^«e  Pkivilkoed  Cohhukications.) 

INSTRUMENTS,  entries  in  book  not i.  116,n. 

original,  what  are L  84,  «. 

INSURANCE,  parol  inauTance,  renewal,  or  waiver  of  forfeiture 

valid ii.  877,  note  (a) 

declaration  on  marine  policy ii.  376 

proof  (1)  ofthe;M/i<7y it.  377 

(2)  interat Ii,  378-381 

legal  or  equitable ii.  379 

proof  of  intereitt  in  the  goods ii  860 

under  open  or  valued  policy ii.  381 

(8)  inception  of  ml; ii.  383 

(4)  performance  of  conitilionn ii.  883 

compliance  with  tearrantiei ii.  863,  884 

sailing  with  convoy -.     .        ii.  384 

(6)  loM ii.  386-894 

time  of ii.  886,  note  (a) 

proof  of ii.  885.  88(1 

proximate  cause  of ii.  887 

Dy  perils  of  the  sea iL  387 

by  perils  of  rivers ii.  887,  n. 

by  capture ii.  387,  888 

by  mutiny H  888,  note  (i) 

when  voy^e  Iteented ii.  Wv 

by  barratry ii,  390 

by  stranding ii.  391 

total  or  partial ii.  882,  and  ni>ieii 

proved  by  «fii>iiDr«ct ii.  392 

oy  abaadnnment  accepted ii.  3fl2 

amount  of,  proved  by  adjuitment ii  89^ 

preliminary  pnx>f  of ii.  894 

natters  in  defence,  viz.  ;  — 

misrspreHeutatioa  and  ooncealtneut IL  896,  367 

vou  lu.  —  33 
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INSURANCE,  —  Continued.  tenn* 

burden  of  proof        ii.  398,  401 

breach  of  w&rraQtiaa ii.  399-401 

anaeawortbiness iL  400,  401 

illegality  of  voyage ii.  402 

wiint  of  documents ii.  40*2 

want  of  neutrality ii.  402 

deviation ii.  40it 

againat  fire,  declaration  in ii.  401 

proof  of  loss ii.  405 

by  liglitning,  withont  combustion ii.  4o5,  n. 

gross  negligence  of  assured ii.  405,  n. 

performance  of  conditiotw ii.  406 

rule  of  estimation  of  damages ii.  407 

defences  in ii.  408 

apon  lives ii.  409 

nature  of  interest  insurable ii.  409,  and  note  (a) 

admiralty  jurisdiction  over  cases  of iii.  887,  note* 

INTENT,  when  presumed i.  14 

and  knowledge,  when  material 1.  58 

provable  from  other  similar  acts L  53 

or  by  direct  testimony i   61  a,  n. 

or  by  declarations  part  of  res  geita i.  101,  n. 

and  meaniD^,  provable  by  opinion i.  410,  n. 

when  material  to  be  proved iii.  13 

when  inferred  by  law iii.  13,  14 

evidence  of iii.  15-19 

must  be  proved  as  alleged iii.  17 

proof  of  one,  when  several  are  charged iii.  19 

general  intent  suiGcient iU.  IS 

INTEREST,  inland,  what 1.270,271 

disqualifying i  82ft-ae4,  388-411 

of  witness,  ^ect  of,  when  subsequently  acquired     .     .       i.  167,  418-420 
subsequent,  does  not  exclude  bis  previous  deposition  ill  chancery      i.  168 

wliether  it  does  at  law     {See  Witnessks) i.  168 

INTERLINEATIONS,  erasures,  and  alterations i.  564-568  a 

INTERNATIONAL  COMITY,  presumed i.  43 

INTERPRETATION,  rules  of i  278,  2S7,  n.,  614,  n. 

defined i.  277 

whetlier  for  court  or  jury i.  49,  n.,  277,  n. 

INTERPRETER,  will  be  required  to  attend,  when i.  319,  n. 

his  declarations,  when  provable  aliunde i.  183 

communications  through,  when  privileged i.  239 

may  give  dving  declarations L  161  a,  n. 

admissions  "by i.  183 

INTESTATE,  his  declarations  admissible  against  hia  adminiatrakor       i.  189 

{See  ADHiasiONB.) 

INTOXICATION,     (Sw  Drunkbhmmb.) 

ISSUE,  what  is  snfBcient  proof  of i.  56-73 

identity  of i.  632 

what ii.  8 

how  formed ii.  3,  4 

general  and  special ii.  6 

general,  in  auumptit,  its  extent IL  6-8 

in  English  practice        ii.  8 

in  American  practioa ii  9 
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ISSUE,  —  Continued.  BKnoi 

aubstauce  of,  to  be  proved iL  74-81 ;  iii.  23 

in  murder jii.  HO  , 

{See  Accord  and  Sat ibp actio n ;  Allkoatioks;  Fbionxd  Imck; 
Onus  Pbobamdi;  Substance  or  lesusi  Taeiamcx.) 


JEOFABDT,  wbAt  oonstitntea Hi.  37 

JEW,  how  to  be  sworn i  871 

JOINT  OBLIGOR,  Bcknowledgment  by i.  112 

competeooy  of i.  305 

JOINT  TENANTS,  suits  between ii.  84,  35 

JOURNALS,  of  legislature,  how  proved i.  482 

admissibility  and  efiect  of i.  491 

JUDGE,  his  province i.  49,  aud  note,  160,  219,  277,  n.,  865,  n. 

instructious  of,  as  to  credibility  of  wituesa i.  10,  n. 

or  weiglit  of  evidence i.  4Q,  n. 

or  law  in  orimiiiHJ  eases i.  49,  n. 

when  incompetent  as  a  witnesa i.  166,  249,  n.,  364 

his  notes,  when  admiBsibla i.  166,  168,  n. 

may  resort  to  history,  records,  &c.,  when i.  6 

may  ask  questions  at  his  discretion i.  484,  n. 

JUDGMENT,  fonner,  when  provable i.  631 

effect  of i.  631-531 

in  criminal,  not  admissible  in  civil  cases i.  537 

in  admiralty,  how  far  oonclusive i.  625,  541 

by  default  a^;ainst  co-defendant i.  865--S97 

foreign,  of  divorce i.  644,  645 

of  Court  of  Exchequer i.  525,  541 

in  rem,  effect  of ,     .     ,     .     i.  643-645 

of  inferior  courts,  how  proved i.  513 

in  trespus,  when  bar  in  trover i.  53:i 

as  adrnissionB ,     •     •       i<  513 

grounds  of  conclusiveness  of i.  528 

upon  what  parties  and  facts  binding I.  622-531 

who  are  parties  an<l  privies  to i-  635,  5^6 

a  fact  always  provable  by  the  record i-  638,  539 

against  Joint  and  Beveral  contractors i.  63S  a 

foreign,  in  rtm  and  in  perionam i-  640,  641,  646 

in  trustee  process  ...  i.  542 

in  rem,  how  far  concluiiive )•  543 

affecting  personal  iialui i-  544 

JUDICIAL  NOTICE,  of  what  things  taken L  4,  6  a,  479 

of  notary's  seal i.  5 

of  boundary i.  6  a 

of  the  calendar iL  178,  n«rfe  (a) 

inequity iii.  269-271 

In  aamiralty     (See  CoDBTs) iii  402,  note  (a) 

JUDICIAL  PROCEEDINGS,  presumption  in  favor  of  .     .    .    .     i.  1»,  227 

JURISDICTION,  of  foreign  courts  must  be  Bhown i.  540,  541 

of  inferior  courts,  not  presumed i.  KB  a,  n 

(See  Recobds  a»d  Judicial  WuTuiaB.) 
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JURORS,  sola  Jadsea  of  oredibility  of  witnex L  10,  a.,  13,  n. 

■when  odviwd  bj  ooort i.  13,  n.,  4&-48,  49,  49,  n. 

thair  province i.  44,  48,  n.,  100,-219,  277,  n.,  865,  n. 

their  competency  ae  witne«aea     ....       i.  252,  2S2  a,  8K1,  n.,  864,  n. 

grand,  proceedingB  not  to  be  tlisclosed i.  2o'2 

eridenoe  before,  when  provable i.  252,  n. 

JURY,  ia  eqaify iii.  2W-20a 


KINDRED,    (5m  Family;  Hkarsat;  Pediqreb.) 

KNOWLEDGE,  proof  by  oommoii  repute 1.  138,  f 

by  collateral  facts 1.  SI  a,  i 

and  intent,  wben  materia] i.  i 

notorialy,  evidsnoe  of i  13 


LANDLORD,  title  of,  tenaot  cannot  den; i.  2S 

LANDS,  meaning  of,  in  Statute  of  Frands i.  270 

LANGUAUK,  howtobeundeTBtood i.  278 

what  it  ia,  who  to  determine       i.  388  ft 

LAPSE  OF  TIME,  not  condosivo  bar  to  title i.  45 

LARCENY,  proof  of,  from  gnilty  poaaeaaion  .    .    i.  11,  84;  iii.  31,  32.  33,  S7 

definition  of iii.  150 

indictment  for iii.  151 

proof  of  the  place  and  time iii.  152 

of  prisoner's  name iii,  Hi 

Talue iii.  153 

chief  poidta  to  be  proved iii.  154 

caption  and  asportation iii.  ]5l 


custody  by  the  thief iii.  153 

reatitution  no  defence iii.  1C6 

felonioua  intent,  proof  of ifi.  154,  157,  158 

diatinction  between  larceny  and  treapaas  or  maliciona  miscbSef     .  iii.  157 

deliverr  of  (roods  by  wife  of  owner iii.  l.'iS 

goods  found iii,  159 

depoaited  with  priaoner iii.  159,  ifi2 

obtained  by  stratagem iii.  ino 

proof  of  ownership iii.  lltl 

by  bailee  of  the  ((ooda iii.  102 

milment,  how  disproved  .•' iii.  102 

of  wild  aniftinls iii.  )03 

of  thiogs  severed  from  the  realty iii.  108 

(See  GciLTT  PoBBKeeioir;  PBisuiiPnoire.) 

LAW,  qaentions  for  court,  and  not  for  jni7 i.  49,  n. 

LAW  AND  FACT,  questionaof i.  49 

presumptions  of i.  14 
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LAWFULNESS,  of  acta,  when  presumed i.  34 

LAW  MERCHANT,  and  its  customs  juOiciaUjDOtioed i.  6,  n. 

LAWS,  judicially  noticed,  wheii i.  6  a 

of  other  States,  wheii  judicially  noticed  in  State  or  Federal  courts  i-  6,  n. 
LEADING  QUESTIONS,  what,  and  when  permitted      .     .    i.  431,  435,  447 

(^See   WlTNEBSKB.) 

LEASE,  when  it  must  be  by  writing 1.  283,  264 

expounded  fay  local  custom,  when i.  2Q4 

LEGAL  ESTATE,  conveyance  of,  when  piesumad i.  46 

LEGATEE,  when  competent  as  a  witness i.  392 

LEGISLATURE,  public  act«  of  judicially  noticed i,  5,  n. 

may  punish  wituess  for  contempt 1.  809,  n. 

journals  of,  how  proved i.  482 

admissibility  and  effect  of i.  491 

transactions  of,  how  proved i.  480~-4S2 

proceedings  in,  how  far  privileged  from  diacloBUrs      ....    i.  251,  n. 
{See  Public  Kbookdb  and  Uocuhrntb-) 
LEGITIMACY,  vrh^n  pi'esumed  .......      i.  28,  and  note,  201,  n 


not  ooDclusivelv  presumed i.  28,  n 

presumption  of,  now  rebutted i.  81 

mother^  declaratioii  in  disparagement  of 


LESSEE,  identity  of,  with  lesaor,  aa  party  to  suit i.  635 

LESSOR,  of  pUinliS  in  ejectment,  regarded  as  the  real  party    .    .     .    i.  685 
LETTERS,  if  duly  mailed  and  addressed,  anprma/acie  received       i.  40,  n. 

so  if  marked  to  be  returned 'i.  40,  n. 

post-marks  on i.  40 

parol  evidence  of  contents  of i.  87,  88 

may  be  explained  by  replies,  or  by  parol i.  197,  n. 

admission  of  truth  of  statements  in,  by  silence  .     .     ,     .  i.  198,  and  note 
how  used  in  cross-examination i.  465 


proof  of,  by  letter-book 

cross-examination  as  to i.  66,  80,  463-466 

addressed  to  one  alle^  to  be  insane i.  101 

written  by  one  conspirator,  evidence  against  others i.  Ill 

of  vrife  to  husband,  when  admissible i.  102 

whole  correspondence,  when  it  may  be  read i.  201,  n. 

prior  letters,  by  whom  they  must  be  produced i.  201.  n. 

of  public  agent  abroad,  a^issibility  and  effect  of i.  491 

(d  colonial  governor i.  491 

(Set  Evidkkcb;  Hrarsat;  Parol  Eviukkok;  WiTKxesKe.) 

LETTERS  OF  ADMINISTRATION,  how  proved i.  510 

as  proof  of  death i.  41,  650 

LETTERS  ROGATORY,  what i.  820 

LEVYING  WAR.  what  constitutes Hi.  242.  n. 

LIABILITY  OVER,  its  effect  on  competency  of  witness  .     .    .     .  i.  393-8'97 

(See  WlTNIt89E9,) 

LIBEL,  published  by  agent  or  servant,  liability  of  principal  (or    .  i.  86,  234 

LIBEL,  in  criminal  law,  definitjon  of iii.  104,  and  aole 

defined  by  statutes iii.  166 

indictment  for ,.,.,..  iii.  166 

when  written  proof  of iii.  167 

proof  of  malice iii.  168 

publication UL  169-172 

within  the  county iii.  173 
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LTBEL,  —  Conlimitd.  Btnaaa 

colloquium iii.  174 

innuendo iii.  175 

■when  juatified  by  the  trath Ui.  178,  177 

n'hat  may  be  proved  in  defence iii.  178 

light  of  jury,  iu  trials  for iii.  17B 

by  corpoiaition iii.  179,  note* 

by  telegraph iii.  179,  note  (a) 

LIBEL  AND  SLANDER,  in  civil  coses,  to  ba  defined  by  the  court, 

and  tried  by  the  jui^ ii.  4U 

d^cLt rations  in ii.  410 

points  of  pUintiC's  proof ii.  41U 

speci!U  character i.  05,  n.;  ii.  412 

othPT  prefatory  allegations ii-  413 

publications  of  words ii.  414 

b^  defendant ii.  415 

when  special  damage  must  be  proved ii.  414,  note  (a),  423 

when  peraoQS  injured  may  join  as  plaintifis ii.  411,  noie  (a) 

publications  of  words,  by  agents i.  33,  234  ;  ii.  415,  410 

points  of  plaiutifTs  proof,  publication  of,  when  printed  .     .     .     .  ii.  410 

by  letters it.  410 

c'lUoquiuin  and  innuendo ii.  417 

malice ii.  418,  419, 422,  428 

damages ii.  420 

defence  under  the  geuaial  issue ii.  421-125 

when  the  trutli  may  be  given  iu  evidence ii.  421,  424 

words  spoken  in  dischaige  of  diity     ....      ii.  431,  aud  nole  (a) 

in  confidence ii.  421 

in  honest  belief  of  their  truth ii.  421 

burden  ot  proof ii.  423 

defence,  whole  libel  to  I>e  read ii.  423 

dami^es,  evidence  in  mitigation  of ii.  424,  425 

evidence  of  cliai'acter,  when  admissible ii.  420 

justification  of,  degree  of  proof  required      ...      ii.  426,  and  note  (a) 

cliar^  of  violation  of  proiessioual  confidence ii.  427 

Blander  of  title ii.  423 

other  special  damage ii.  428 

course  of  trial     (See  Slander) ii.  429 

LICENSE,  must  be  shown  by  the  party  claiming  its  protection  .     i.  70,  n.,  81 

proof  of i.  79,  fl. ;  ii.  627,  643 

LIFE  AND  DEATH,  presumptions  of i.  41 

when  presumption  of  life  conflicts  with  innocence      ....       i.  35,  ti. 
LIMITATIONS,  STATUTE  OF,  joint  debtor,  acknowledgment  i.  112,  n., 

121.  n. 

admission i.  174,  n.,  121,  n.,  212,  n. 

in  bar  of  rights  of  entry ii.  430 

of  action ii.  431 

not  applicable  to  sovereign  power H.  430,  nnte  (o) 

how  pleaded ii.  431,  note  (a) 

how  avoided ii.  436,  437 

by  snins  out  of  process ii.  431 

new  suit,  after  abatement Ii.  431,  note  (a),  432 

time,  from  period  or  aot  computed ii.  433-4.t5 

not  arrested  when  once  begun  to  run,  except  by  war  ii.  437,  nole  (c), 

439 

absence  from  jurisdiptinn,  effect  of ii.  437-43f> 

in  case  of  joint  liabilities ii.  433 

how  rebutted ii.  433 
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LIMITATIONS,  STATUTE  OF,— Continued.  B«™>« 

new  promise '  .  L  112,  n. ;  ii.  440-445 

acknowledgmeDt  of  indebtmeot ii.  440,  and  nolei 

what  amounts  to ii._440-445 

part  payment ii.  444 

mutufU  accouDts ii.  445 

when  not  admisuble ii.  44Q 

merchanta'  accounts ii-  447 

fraud  in  defeodaut ii.  448 

LIS  MOTA,  what,  and  its  efiect i.  lOi,  n.,  131-134 

LLOYD'S  LIST,  how  far  a<]mis8il)la  against  iinderwriteiB   .     .    .     .    i.  198 

LOCAL  CUSTOM,  explains  laasei 1.294 

LOG-BOOK,  bow  far  admissible i.  4SS 

LOSS,  adjustment  of,  when  conclusive i.  212 

LOST  KEOORDS  AND  WRITINGS,  proof  of  oontenta  of     .  i.  86,  509,  n., 

556,  n. 

private  writings,  proof  of i.  64,  n.,  657,  556 

records i.  84,  n.,  608 

(See  EviDEKCK  ;  Fritatb  Whitikos  ;  Recokds  avd  Judicial 
Writings.) 

LUNACY,  when  preanmed  to  continue t.  42 

iDquisition  of,  its  admissibili^  and  effect     {See  Iksanitt)    .    .    i.  660 


MAGISTRATE,  confessions  made  to  .     .     .     .    .    .     i.  216, 222,  224,  227 

MAGNITUDE,  and  number,  how  far  material    {See  ConFESsioMa)  .      i.  61 

MAINTENANCE  AND  CHAMPERTY,  what »;.  1W> 

iudicLment  for iii-  181 

proof  of ji|-  181 

dcfeuce  ■ iii-  183 

bujing  disputed  title    {See  Bakratkt) iii.  183 

MALICE,  defined iii-  14,  "-,  H4 

when  presumed 1.  18,  n.,  34;  iii.  146, 108 

when  necesBary  to  bo  proved i.  18,  n. 

evidence  of ii.  15-19, 144,  147,  166 

express ii-  I« 

implied .     iii.  14,  15,  145-147, 166 

whether  disproved  by  proof  of  dronkenness  .    .     .     .     ii.  874 ;  iii.  8,  148 
{See  Cabb,  Action  dpom  thr;  Homicidr  ) 
MALICIOUS  PROSECUTION,  puts  character  in  issue  when  .     .      i.  65.  _n. 
testimony  of  defendant  eiven  before  jtrand  jury,  admissible  in      .     i-  852 

judgment  of  acquittal,  when  admissihle  in j.  538 

copyof  judjtment  of  acquittal,  whether  plaintiH  entitled  to  .     .     .     i.  471 

nature  of,  and  what  amounts  to ii-  449 

whether  it  lies  affa'"8t  a  corporation ii-  453,  nolet 

action  for,  proofs  by  plaintiff ii.  450-456 

proof  of  the  prosecution ii-  450, 451 

prosecution  must  be  ended ii.  452,  and  note  (o) 

malice  and  want  of  probable  cause ij-  463 

burden  of  proof  of ii-  454 

probable  cause,  what  is ii.  463,  454,  466,  and  note* 

damages ii.  458 
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MALICIOUS  PROSECUTION.  —  CWmwrf.  *"»■ 

de&Dcea  in  this  acUon U.  457-450 

bv  proof  of  plaintiff's  bad  character,  when ii.  45tl 

advice  of  counsel ii.  459,  and  note* 

MALICIOUS  SHOOTING,  wife  competent  to  proTO 1.848 

MAPS  AND  SURVEYS,  when  endeaoe    i.  136, 146,  n.,  180,  n., 285,  n.,  484,  n. 

MARK,  signing  by L  272, 6T2 

MARKS,  surveys,  boundary i-  M 

MARRIAGE,  whether  provabls  by  reputatiou L  107;  ii.  462 

by  town  clerk's  records i.  115,  n. 

forcible,  wife  adtiiisaible  to  prove i.  343 

second,  in  case  of  uolygamy,  by  whom  proved i.  3<ttf 

and  time  of,  iiiclnJed  in  pedigree i.  IM 

when  presumed,  from  ooHabitatioa i.  27,  207 

foreign  sentences  as  to,  effect  of t.  544, 545 

piwfof i.  842,  843,  484,  493 

nature  of  the  oontract  of,  and  when  valid ii  460 

proof  of ii.  461 

by  conduct  and  admiasioos  of  parties ii.  462 

by  written  dociimeul ii.  4S3 

how  rebutted ii.  464 

(See  Husband  and  Wire  ;  PoLYOAHr ;  Public  Records  amd 
DocoMENTs  ;  Rbcordh  and  Judicial  Wbitinos;  Wife.) 
MARRIED  WOMAN,     (See  Wir».) 

MASTER,  when  liable u.  232  & 

when  liable  for  crime  of  servant i.  234,  n. 

when  servant  witness  for i.  413 

when  not    {Set  Case,  Action  upon  the  ;  Sbdoction)    .     .     .    i  SflS 

MASTER  IN  CHANCERY,  Bubieots  of  his  jurisdiction Ui.  S32 

his  authority iii.  3U 

may  examine  parties iii.  833,  833 

may  examine  witnesses iii.  333,  334 

call  for  books  and  papers iii.  83i) 

mlas  of  ptrooeedini; iii.  385,  n. 

when  he  may  re-ezamina  witnesses iii.  836 

MEANING  AND  INTENT,  provable  by  opinion i.  440,  n. 

MEDICAL  WITNESS,  not  privileged i.  248 

may  testify  to  opinions,  when t.  440 

when  not i.  441 

MEMORANDUM,  to  refresh  memory  of  witneas   (See  Witnemeb)  i.  436-4W 

MEMORY,  refreshed  by  wrjtiag i.  43ft-439 

writing  so  nsed  need  not  be  ori^nal i.  4.1S 

nor  made  by  witness i.  433 

is  not  itself  evidence i.  437 

unless  adopted  by  other  par^ i.  437,  437,  n. 

essentials  of  writing  so  used i.  430-438 

mercantile  customs,  judicially  notioed i.  5,  n. 

MESNE  PROFITS,  remedy  for ii.  648 

MlND.-stateof,  presumed  to  continue i.  42,  370 

MINUTES,  of  recording  ofBcer,  unextended,  provable  by  parol .     .     i.  86,  n. 

of  proceedings  at  corporation  meeting i.  116,  n. 

MISJOINDER  OF  PARTIES,  effect  on  oompetency i.  358 

MISNOMER,  08  matter  of  abatement ii.  21,  and  ttole 


ovGoo<^lc 


GENERAL   INDEX. 


MISREPBESENTATIONS,  in  fite  inanranoe ii.  409 

in  life  inaurauce ii.  409,  note  (a) 

MISTAKE,  Mcideat,  and  fraud,  parol  eridenoe  to  correct     .     .    .     .     i.  296 

admisuoDfl  by,  eSect  of i.  SOS 

of  law  apparent  in  a  foreigc  judgment,  effect  of i.  547,  n. 

vhen  it  excuses iii.  SO,  21 

mone;  paid  under    {Set  Fraus) ii.  128 

MIXED  QUESTIONS,  of  law  and  fact    (See  Jurors) i.  49 

MONEY  COUNTS,  what  evidence  ie  admiauble  under      .  ii.  112-125, 129  a 
MONOMANIAC,  whether  competent  as  witnees    (See  Inbakitt)     .     i.  865 

MONTH,  meaning  of,  when  for  court,  wlten  for  jury i.  40,  n. 

MONUMENTS,  inicriptiona  on i.  94 

MORAL  CERTAINTY,  meaning  of,  in  criminal  cam    .     .    .     .  i.  IS  a,  n. 

MOTIVE,  how  proved i.  53,  n. 

MUNICIPAL  CORPORATION,  acts  of  inooiporatioD  of,  an  public, 

and  are  judiciall;  noticed i.  5,  r>. 

books i.  48S 

MURDER,    {See  Homicidr.) 


N. 

NAME,  prevails  over  description i.  301 

identit;  of,  is  identity  of  person i.  S8,  613,  576 

when  to  be  stated  and  proved  in  indictments iit.  22 

NAVY  OFFICE,  books  of     (See  Public  Rkcords  and  Doccmrkts)     i.493 

NECESSARIES,  how  proved  (See  Husbakd  and  Wifb;  Inkamot)  I.  116,  n. 

NEGATIVE,  when  and  by  whom  to  be  proved i.  74,  n.,  78-Sl 

(See  Okus  Fbobamdi.) 

NEGLIGENCE  AND  CARE,  proof  of  oegtigeuce,  bnrden  on  him  who 

alleges >■  81 

generally  question  for  jury i.  49,  n. 

proof  of V  in'  "■ 

what  is  evidence  of i.  49,  n. 

by  collateral  umilar  acti i.  51  o,  n. 

muBt  be  defined  by  judge  to  jury  (See  Case,  Action  upon  thk)  i.  49,  fi. 

NEGOTIABLE  INSTRUMENTS,  unimpeachable  by  partiea  to      i.  881-836 

(See   BiLW    OF    EXCHAHOB    AND    PaOMlBflORY    NOTES.) 

NEUTRALITY  OF  SHIP,  whan  presumed 1-81 

NEW  PROMISE,  by  one  partner  binding  upon  the  other  i.  112,  ».,  117, 189, 

(See  Limitations,  Statbtr  or.) 
NOLLE  'PROSEQUI^  effect  of,  to  restore  competency  .     .    .     .    i.  866,  863 

(5ee  WiTNKSSRS.) 
NON-ACCESS,    (See  AccRSS.) 

NON-PAYMENT,  twenty  years,  presumption  from 1-89 

NON-TENDRE,  in  abatement "-28 

NOTARIES,    [See  Bills  of  Excbanor  and  Pbohissobt  Notbb  ; 

JODICLU.  NOTICB.) 
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NOTES,  brokers',  bought  and  sold,  wbether  original  evidence     ■     .    i.  97,  n. 

NOTICE,  judicial,  wliat  within i.  4-6 

notoriety,  evidence  of i.  188 

to  produce  writings i.  660-503 

notice  to  quit,  sorvioe  of,  how  proved i.  1^6 

{See  BiLi.B  OF  Excramqb  aud  Prohibboby  Notes;  Carbiebb  ; 

Ejectment  ;  Equity  ;  Private  Writings.) 

NOTORIETr,  when  evidence  of  the  existauce  of  a  lease    .     .     .      i.  491,  n. 

general,  when  evidence  of  notice i.  1:13 

whether  noticeable  by  a  jadgs i.  301 

NUISANCE,  what  is iL  485-489  ;  iii..l84 

to  dwelling-houBes ii.  466 

to  lands ii.  467 

to  incorporeal  hereditamenta ii>  468 

to  reversionary  intereata ii.  489 

action  for,  is  local       ii.  470 

proofs  by  plaintiff        iL  470-474 

of  hia  posBession  or  title it.  471 

of  injur;  by  defendant ii.  472 

when  lessor  liable  for ii.  472 

when  lessee ii.  477,  and  note  (a) 

iDJnry,  when  by  plaintiff's  own  fanlt it.  473 

when  by  mutual  fault ii  473 

when  by  defendant's  own  fanlt ii.  473 

damages iL  474 

defences  to  this  action ii.  473,  476 

by  proof  of  abandonment  of  right  by  plaintiff ii.  478 

indictment  for iii.  133 

Sroof  of iiL  186 
Bfence  to iii.  137 

,  NULLUM    TEMPUS  OCCURltIT  REGI,   when  overthrown  by  pre- 
sumption     1. 4S    ' 

NUL  TIEL  RECORD,  plea  of,  how  tried i.  602 

NUMBER  AND  MAGNITUDE,  when  material i.  61 

NUMBER  OF  WITNESSES  ?    (Sm  Answer  ;  Fbacds,  Statotb 
or;  Pebjcbt;  Tbeabom;  Usage;  Wuxb.J 


OATH,  affirmation  sabstituted  for i.  871 

its  nature t.  828 

in  liiem,  when  admisuble L  343-3o0,  353,  553 

how  administered i,  371 

suppletory iii.  410 

decisory iiL  411 

juramentum  verilalit iiL  412,  n. 

juramenlum  afectiona ' iiL  413,  n. 

OBLIGATION,  legal  and  mora],  not  provable  by  opinion  of  vitnees  .    L  441 
OBLIGEE,  release  by  one  of  several  binds  all     [See  Witnebses)  .     .    i.  427 

OBLIGOR,  competency  of  joint i.  305 

release  to  one  of  eeverd  dlachargeH  all     (See  WITNESSES)   .     .     .     L  427 
OBLXTERATION,    (See  Alteration  ) 
OFFICE,  appointment  to,  when  presumed L  83,  92 
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OFFICE  BOND,  how  prorod i.  673 

OFFICE  BOOKS i,  474-478,  493,  485 

OFFICEE,  de  facto,  pranafacit  proof  of  appointment      .      i.  83,  02  ;  iii.  483 

OFFICIAL  APPOINTMENTS,  when  proTable  by  parol i.  82 

OFFICIAL   CERTIFICATES,  wheo  admiuiible i.  498 

OFFICIAL  COMMUNICATIONS,  when  privileged      .     .     .     .   L  248-252 
(S«e  Pbivileoed  Cohhunicatiomb.) 

OFFICIAL  REGISTEBS i.  484,  486,  496 

ONUS  PROBANDI.deToIves  on  the  affirmant 1.74 

OD  party  produciue  a  witness  deaf  and  dumb j.  84JO 

OD  party  alleging  defect  of  religions  belief i.  370 

in  probate  of  willa I.  77,  81,  n. 

of  insBnity  in  civil  actions i.  81,  ti. 

in  criminal  cases i.  81,  n. 

in  probate  of  wills i.  81,  n.,  ii.  680 

of  alibi i.  81,  B. 

in  actions  on  promissory  notes,  &q.,  fraudulently  put  iu  circula- 
tion     i.  81a,  ii.  172 

of  liceiise,  authoiity,  &c i.  74,  n. 

iu  actions  by  the  holder  of  a  bank-bill  shown  to  bava  been  stolen     i.  81  a 

of  interest  Iu  insurance ii.  378,  iwle  {a) 

in  actiou  for  libel  or  slander ii.  43i) 

for  msJicious  prosecution ii.  4a4 

as  to  limiiatious ii.  431 

as  to  payments ii.  516 

iu  action  against  sheriS ii.  587,  note  (a),  582,  note  (a) 

in  criminal  cases i.  61  (;  iii.  'J4 

as  to  alteration i.  564,  n. 

exceptions  to  the  rule.  — 

(1)  when  action  founded  on  negative  allegation      ....      i.  78 

(2)  matters  beat  known  to  the  other  party i.  79 

(3)  allegations  of  criminal  neglect  of  duty i.  80 

(i)  other  allegations  of  a  negative  character i.  81 

in  indictments iii.  24 

of  negative  averments  in  indictments iii.  24,  n. 

in  caftes  of  suppression,  fabrication,  or  destmction  of  evidence      .    iit.  34 

in  homicide iii.  140 

in  equity iii.  263 

in  admiralty iii.  404 

in  patent  cases ii.  487,  nofe  (a) 

OPEN  AND  CLOSE,  right  to i.  76,  and  fl(XM,76,  and  nWe 

in  probate  cases I-  75,  n. 

in  equity > i-  75,  n. 

in  land  damage  esses i.  76,  n. 

OPINIONS,  when  admissible i.  280,  440,  441,  461, 576,  580,  n. 

presumed  to  continue i.  4£,870 

of  underwriter i.  441 

of  physician i.  440 

ORAL  EVIDENCE,  inadmissible  to  prove  contents  of  writing.    .     i.  86-93 

to  contradict  or  vary  a  writing i.  27&-305 

(5m  Evidekck;  Parol  EvinENCK.) 

ORDINANCES,  coanty,  city,  and  town,  when  judicially  noticed  .     .  i.  5,  n. 

ORIGINAL,  instruments  of  evidence,  what i.  84,  n. 

Erinled  papers i.  90 
rokers'  entries,  and  bought-and-sold  not«fl i.  97,  n. 


ovGoot^lc 


OENESAL  INDEX. 


OUTLAWRY,  judgmeat  of,  works  infamy i.  375 

OVERT  ACT,  proof  of,  in  treason i.  2S5 

UVVN£R,ofpro[^rtf  stolen,  a  competent  witness i.  412 

proof  of  liis  title  b;  possession i.  34 


PAPERS,  printed,  aU  originals i.  80 

private,  when  &  str&nger  may  call  for  their  production    .    ,    .     .    L  246 
(See  Privatb  Wbiiimos.) 

PARCELS,  bill  of,  explained  bj  parol i.  305,  n. 

PARDON,  its  effect  to  restore  competency    (See  VfiTSMsama)  .     .  L  837,  378 

PARISH,  boundaries,  proof  of i.  145 

iudgnient  against,  when  evidence  for  another  parish i.  534 

books     (See  Public  Rrcords  and  Docuuentb) i.  493 

PARISHIONER,  rated,  admiseions  by i.  179 

PARLIAMENT,  proceedings  in,  bow  far  privileged  from  disclOBure    i  251,  n. 
PAROL  EVIDENCE,  inadmissible  to  contradict  magistrate's  oer- 

tl&cate  of  examination i.  227,  n. 

admissible  to  esUblisb  a  trust L  268,  288,  n. 

its  admissibility  to  explain  writings i.  375-305 

written  instructions i.  276,  n. 

principle  of  exclusion i.  27S 

the  rule  excludes  only  evidence  of  language i.  277.  2S2 

but  admits  evidence  to  show  the  exigence  of  a  writing  .     .    i.  283,  n. 

or  to  explain  the  languige i.  283,  n, 

in  what  sense  the  words  are  to  be  understood i.  273 

the  rule  of  excluiion  is  applied  only  in  suits  between  the  parties  .     I.  279 

does  not  exclude  teetimony  of  experts i.  260 

illustrated  bv  examples  of  exclusion i.  231    , 

does  not  exclude  other  writings i.  282 

excludes  evidence  of  intention i,  282  a 

is  admissible  to  show  the  written  contract  originally  void    .     .     .     i.  334 

or  conditional i.  281,  n. 

want  of  consideration i.  2S4.  SSOi 

fraud i.  284 

illegality i.  284, 304 

incapacity  or  disability  of  part;    .     .     .     .     i.  284 

wantof  deliverv 1.284 

that  a  deed  is  a  mortgage     .     .       i.  284,  n.,  296,  n. 

or  is  wrongly  dated i.  284,  a. 

admissible  to  explun  and  contradict  recitals,  when i.  28S 

ascertain  the  subject  and  its  qualities,  &0.  .    i  280-288,  301 

ascertain  who  are  children        i.  288,  n. 

these  rules  apply  equally  to  wills i.  ^7,  289-201 

•  Mr.  Wigram's  rules  of  interpretation  of  wills i.  287,  n. 

of  any  intrinsio  circumstances  admissible i.  288,  288  a 

extrinnic  evidence  not  admitted  when  descriptioii  applies  to  one 

object i.  290,  n. 

but  when  it  applies  to  two i.  290,  n. 

declarations  oi  intent  are  then  admissible i.  290,  n. 

who  must  determine  correct  reading  of  a  paper i.  288  A 

of  usage,  when  and  how  far  admissible i  202,  293,  294 
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to  aoDQx  inddenti  admiuible i.  2t)4 

to  ahow  that  apparant  joint  obligees  are  sureties     :    .     .    .     .  i.  281,  n. 
explanatorir  languase  during  DegotiatioDS   .     .    .     i.  280,  n^  282,  n. 
whether  admisBible  to  show  a  partliuilaT  saute  given  to  oouudod 

words i.  295 

how  far  admissible  in  equity iii.  812 

admissible  to  rebut  an  equity i.  390 

reform  a  writing i.  290  a 

explaiu  latent  ambiguities i.  297-300 

apply  an  iostrunieiit  to  its  subject i.  801 

correct  a  false  demuustrsiiDu i.  801 

show  the  contract  dixcharged i.  302,  804 

prove  the  substitution  of  another  contract  by  parol    .  i.  808, 
804 
show    time  of    perfoituuuoe  enlarged  or    datuages 

waived i.  804 

coDtradict  a  ret-eipt,  when i.  803 

explain  a  bill  of  parcels i.  805,  n. 

raise  a  trust iii.  S'*5 

rebut  a  presumption    (See  Eqditt)       ....      iii.  3QS 
FARSOK,  entries  by  deceased  rector,  &C.,  when  admissible    .     .     .    .    i.  16S 
(Set  HiARSAT.) 

PARTICEPS  CRIMINIS,  admissible  as  a  witneaa i.  878 

PARTIES,  generally  incompetent  as  witncMOS i.  826,  880 

statutes  and  decisions i.  829,  n, 

oompstent,  when i.  820,  n.,  831,  n.,  848,  853 

for  all  purposes i.  829,  n. 

except  wh»n  adverse  party  is  executor,  &o. i-  3:29,  fi. 

as  to  conversations  of  deceased i-  829,  n. 

as  to  transactions  with  deceased i-  839,  n. 

unless  executor  testifies i.  329,  fi. 

in  criminal  cases  may  testify i-  829,  n. 

by  so  doing,  waive  prlvileKea i.  329,  n. 

may  testify  to  intent,  motive,  &o. i.  329,  n. 

friends  and  strangers i.  628,  536 

waive  rights  to  object  to  criminating  questions i.  881,  n. 

impeachable,  like  ordinary  witnesses |.  881,  n, 

refusal  of,  to  testify,  presumption  from i>  381,  n. 

may  file  interrogatories  to  each  other i.  858,  t>. 

may  be  mutually  called  and  cross-examined 1.  445,  n. 

when  witnesses,  are  entitled  to  witness  fees i.  810,  n. 

will  not  be  ordered  to  withdraw i.  432,  n. 

in  action  of  assumpsit    (5m  AnMissioifs ;  WiTNKsexs)     .     .     .   ii.  110 

PARTITION,  when  presumed i.  48,  n. 

PARTNERS,  mutaslly  afTeeted  by  each  other's  acts i- 112 

when  bound  by  new  promise  by  one  to  pay  a  debt  barrttd  by 

statute i.  112,  n. 

admissions  by    (See  Witkesseb) L  177, 189,  207,  627  a 

PARTNERSHIP,  once  proved  presumed  to  continae i.  42 

eridenca  of i.  112 ;  ii.  477-479 

in  actions  by  partners ii.  478 

in  defence ii.  480 

as  between  the  partners ii.  481 

M  against  them ii.  167,  462-484 

contract  must  extend  to  all ii.  488 

1^  common  report ii>  488 
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by  adiniaaioDS  of  the  partners U.  4ti4 

how  rebutted ii.  4tiS 

when  the  partners  Are  competent  nitneues ii.  4tltt 

Itmitatioua.  how  applied  to ii  438,  441,  note  (u') 

abatement  in  case  uf  defective  service  upon  .    .     .     .  iiL  ^  note  (a),  25 
PABT  PAYMENT,  effect  of,  on  statute  of  limitations    ....    i.  112,  n. 

indorsement  of i.  121,  12-i 

PATENTS,  Kmedf  for  iofringemont  of  right ii.  487 

declaration  for ii.  437,  n. 

proofs  on  plaintiff's  part ii.  487-49^ 

of  lettere-patent ii.  4tl8 

apeoification ii.  4S8,  503 

how  ezpoonded ii.  4ij9 

Bufficieoc;  of ii.  490 

assignment it.  491 

originality  of  invention ii.  492,  4(»3.  501  a 

invention  muat  be  UMfuI,  and  reduced  to  practice    .     .     ii.  493,  494, 

495  505 

infringement ii.  498,  4B7,'  606 

daiaa^ ii.  496 

identity  of  machines ii.  49S,  506 

purchaser  a  competent  witneaa ii.  499 

defences,  and  special  notices  of ii.  500 

by  evidence  of  previous  use  ' ii.  501,  SOI  a,  502 

in  a  foreign  country ii.  503 

subsequent  patent ii.  503 

duplicity  of  patent ii.  503 

unlawfnlness  or  injurioos  tendency iL  603,  505 

abandonment  by  patentee ii.  504 

dedication  to  public ii.  604 

defective  specification       . ii.  60S 

discliuraer,  whan  it  may  be  made ii,  S07 

other  violators  of,  competent  witnesses ii.  608 

adverse  patenteen,  competent  witnesses ii.  Q08 

inspection    (Sre  Coptrioht) iii.  339 

PAYEE,  admissibiUty  of,  to  impeach  the  aeonrity i.  883-385 

(See  WiTXEBBis.) 

PAYMENT,  provable  by  parol i.  802-305 

of  money,  affect  of,  to  restore  oompetenoy i.  408-430 

prior,  admission  of,  affect  of 1.  122.  n. 

indorsement  of  part i,  121   i23 

non-payment  tor  twenty  years,  presumption  from i.  39 

(See  W1TXK88B8.) 

what  is ii.  516 

when  it  must  be  pleaded ii.  616 

by  whom  to  bo  proved .     .     ■  ii.  516 

receipt  given,  when  to  be  produced ii,  617 

proof  of,  when  made  to  agents  or  attorneys ii.  618 

to  order H.  518 

l^  other  higher  security  fpvea ii.  510 

debtor^  own  secority ii.  619,  520 

novation,  what ii.  6i» 

debtor's  eheok,  note,  or  bill ii.  520 

note  not  negotiable ii.  521 

bank-notes .    .    .  U.  622 

Doto  or  bill  of  a  third  person ii.  638 

foreclosure  of  mortgage ii.  624 
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PAYMENT,  — Conlmued.  Sbctio»- 

legacy ii.  624,  uid  note  (a) 

remittance  by  post ii.  5:>5 

delivery  of  apecifio  articles ii.  62(t 

Boy  collateral  tbiu^ ii.  520 

presumptioD  of,  from  circomstiuiceB it.  637 

from  lapse  of  time ii.  53S 

from  course  of  trade ji.  528 

Moription  or  appropriation  cf  paymenta ii.  520-5.16 

by  the  debtor ii.  529,  530 

by  the  creditor ii.  031, 531  a 

when  to  be  made    •     >     ^ '   .     .  ii.  532 

when  it  may  be  changed ii.  632  a 


K 


there  is  a  surety 


where  one  debt  b  barred  by  lapse  of  time ii.  5^]5 

vhere  one  security  ia  void  for  defect ii.  635 

wbeu  ratably  made ii.  636 

PAYMENT  INTO  COURT,  when  and  how  far  ooneluaive  .     .     .  ' .     I.  205 

PEACE,  articles  of,  hoabond  and  wife i.  343 

PEDIGREE,  what  is  included  in  this  tenn i.  104 

proof  of i.  103-106,  n. 

declarations  as  to,  are  not  hear«ay i.  103,  n. 

onlv  admiasible  when  pedigi'ee  is  iu  issue i.  103,  n. 

ana  when  declarant  b  a  member  of  family i.  103,  n. 

and  anle  litem  motam i.  105,  n. 

armorial  bearing,  as  proof  of i.  106,  ii.  ~ 

family  recwnition i.  103-104  a 

when  recital,  proof  of    (See  Hearsat) i.  104 

PERAMBULATIONS,  declarations  daring i.  143 

when  admissible  in  evidence i-  146 

PERFORMANCE,  enlargement  of  time  of,  parol  evidence  to  show    .     i.  304 

of  contract,  parol  evidenoe  to  prove  time i.  304 

PERJURY,  corroborative  proof  of i.  267,  and  noU,  257  a 

what  amount  of  evidence  necessary  to  establish i.  257-260 

what iii.  188 

indictment  for iii.  189 

in  what  proceeding iii.  ISO 

fact  of  prisoner's  testifying iii.  191 

proof  of  the  oath  Uken ;     ■  iii.  192 

of  the  testimony  nven iii-  193,  194 

of  its  material!^ iii.  195,  IBB,  197 

of  its  falsehood  and  wilfnlness iii.  198,  199,  200 

defence iii.  201 

competency  of  prosecutor  as  a  witness iii.  202 

PERSONALTY,  presumptions  as  to i.  47 

what  is,  thongh  annexed  to  land i.  271 

PHOTOGRAPHS,  eridenoe,  when i.  6  o,  n.,  82,  n.,  661,  n. 

PHYSICIANS,  when  diploma  must  he  shown i.  195,  r. 

generally  bonad  to  disclose  confidential  comrotuiicatjons     ,     .     .     i.  248 

■tatatoTT  enactments  protect  in  several  States ^   i.  248,  n. 

only  oommaDioations  made  in  oonne  of  treatment  .     .     .    i.  248,  n. 

to  a  regular  physician i.  248,  n. 

do  not  protect  symptoms  of  poisoning i.  248,  n. 

nor  facts  patent  to  an^  observer i.  248,  n. 

protection  may  be  waived  by  client i-  248,  n. 

(Sa  PkITILXOBS  COHHDXIOATHUre.) 
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PLACE,  when  jnaterial  or  not L  61-68,  65,- UL  12,  112,  I4d 

PLAINTIFF,  when  Bdmiuible  u  a,  witaeaa  ....     i.  948,  349,  361,  &5S 

(Sw    WiTMBSSU.) 

FLAN  OR  MAP,  explains  kxation i.  285,  n. 

PLEA,  anawer  and  demuner  in  chancery,  admiMibility  and  eSeot  of  .    i.  S51 

PLEADING i.  53-«J 

when  admissible  as  admission i.  171,  n. 

how  far  evidence J.  171,  n. 

(See  Abatement;  Accobd  AKt>  Satisfaction;  Accodnt;  Ad- 
uiraltt;  Alleoations ;  Ahxhdmext;  A^isweb;  Assault  and 
Battbrt;  Asbcmpsit;  Bills  of  Exchangk  and  FnomssoRT 
Notes;  Case,  Action  on  the;  Couhts-Mahtiai.;  Covenant; 
Dahaoksi  Debt;  Deed;  Discovert;  Ejectment;  Eqcitt; 
Evidence;  Feigned  Issue;  Indictment;  I:<scra:4cr;  Issue; 
Jodohent;  Libel  akd  Si.AirDEa;  Luutations,  Statute  of; 
Monet  Counts;  Patuent;  Heal  Actions;  Keplbvim;  Seduc- 
tion; Trespass;  Tboveb;  Vaiiiancb;  Waste.) 

F0LYGAU7,  in  what  it  consists iiL  208,  206,  twit  (a) 

indictment  for iii.  204 

proof  of  first  in&rrit^ iii.  204 

of  second  marriage , ill.  205 

of  first  partner's  life iii.  207 

second  partner,  when  a  competent  witness i.  339;  iii.  200 

defence iii.  208 

POSSESSION,  oharacter  of,  when  provable  by  declarations  of  possessor  i.  106 
{Ste  Heaksai.} 

when  evidence  of  property i,  84,  and  no't 

of  guilt i.  31 

must  be  recent,  exclusive,  and  nnezplained i.  34,  n. 

is  not  a  presumption  of  law i.  81,  m. 

its  admissibility  ia  for  tbe  court L  81,  n. 

may  prove  other  crimes  besides  larceny    (See  pRKsuif  ptioks)      i.  34.  n. 
whether  necessary  to  be  proved,  under  an  ancient  deed  .     .     .    i.  21, 144 

adverse,  preinm[^ion  from I.  16 

when  it  constitutes  title i.  17 

of  nnanswered  letters,  presumption  from i.  103 

POST-MARKS i.  40 

POST-OFFICE,  books    (See  PuBUC  Records  ahd  Docukehts)  .    i.  464 

PRESCRIPTION,  presumpUon  from i.  17 

what !.  17  J  ii.  587,  M8 

variance  in  the  proof  of i.  71,  7i 

most  he  precisely  proved i.  56,  58 

lest  Krant,  when  presumed ii.  538,  539 

how  proved ii.  IHO 

adverse  enjoyment  must  be  aotionahle ii  630  a 

kinds  of ii.  640 

what  may  be  claimed  by '.  ii.  041 

customary  right,  what ii.  54' 

plea  of,  what  proof  will  support  it    .' Ii.  543-54.1 

or  defeat  It    (5e<  Custom) ii.  611,  644,  fit."^ 

PRESENCE,  constructive,  what  eonstitntes iii.  41,  243 

PRESIDBN'T    OP   THE  UNITED    STATES,     (See  Eieoutite; 
Prtvilkord  CoMMDHiCATiom;  Witnesses.) 

FRESUMPTTONS.  of  conveyance  of  l^al  estate i.  48 

only  from  facts  directly  proved i.  44,  »■ 
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PRESUMPTIONS,  —  Continued.  tMrum 

mminit  pa,rt3  producing  inferior  grada  of  avidenM     .     .     .     i.  82,  64,  n. 

M  lav  ooDcloBiTS,  on  woat  founded i.  14,  16 

limitatiooB  to  the  class  of i.  48,  ». 

eonclndTe,  bow  declared i.  16,  17 

from  prescription i.  17 

from  adverse  eniojinent i.  16 

from  UM  of  deadly  weapon i.  18 ;  tii.  14,  147 

in  favor  of  iadicieJ  proceedings i.  19,  227 

consideration  01  bond i.  19 

formalitf  of  sales  by  executon,  tn •     ■      i-  20 

but  not  of  mBtters  of  record i.  20 

ancient  docuQients i.  21, 148, 144,  670 

genuineuees  and  integrity  of  deads i.  144,  564 

aathoritT  of  agent i.  21 

u  to  estoppelB  by  deed j,  22-S4 

by  aamisaiona i,  27 

by  conduct 1. 27 

omnia  rile  acta i,  20  o 

M  to  capacity  and  discretion i-  28,  867 

legitimacy i,  28.  and  nnit 

coercion  of  wife  by  busbaud i.  28,  and  note;  iii.  7 

as  to  her  toi-ta i.  28,  n. 

survivorship j.  £9,  80,  n. 

ueuti-ality  of  ship t,  29,  31 

performance  of  duty i,  227 

from  spoliation  of  papei-g i.  81 ;  Hi-  4CIB,  45S 

from  omission  to  cull  witness i.  61  a,  n. 

or  to  put  ill  deposition , i,  51  o,  n. 

principle  and  extent  of  couclnsive  presotnptiona  of  law     ...    1.  81,  83 

dlspntablu,  nature  and  principles  of .     i.  83 

diSer  from  presumptions  of  fact i.  48,  n. 

of  innocence 1.  84,  85;  iii- 29.  80 

except  in  case  of  libel,  and  when i.  86;  iii.  168 

of  malice i.  18,  84;  iii.  14,  146.  147 

of  lawfulqess  oE  acta , i.  84 

from  possession i.  84 

guilty  possession 1.  34 ;  iii.  31-33,  67 

destruction  of  evidence i.  87 ;  iii.  408,  453 

fabrication  of  evidence i.  87 

usual  cnurae  of  busiriBBS '   .    i.  88,  40 

non-payment  for  tvrenty  years ,    i.  89 

of  date  ot  writing j-  88,  n. 

of  seal  of  deed i,  88,  b. 

of  continuance i-  41 

of  life,  not  after  seven  years'  absence,  &e i.  41 

of  continuance  of  partnership,  once  proved i-  42 

of  opinions  and  stale  of  minil i.  42,  370 

of  capacity  and  discretion  in  children }■  867 

of  capacity  and  discretion  in  persons  deaf  wd  dumb      -     •,    ■  ;•  366 

of  religious  belief  in  witnesses i-  870 

of  international  comity '■    }'  ^^ 

ot  foreign  laws i.  43,  n, 

of  laws  of  other  States i.  43,  n. 

always  gainst  fraud i.  84,  35,  80 

of  fact,  nature  of .'     o    * 

relation  of.  to  circumstantial  evidence i,  48,  n. 

belong  to  the  province  of  the  jury i.  44- 

TOL.  III. — 36 
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,      when  juriei  advised  as  to.  by  the  court i,  45-40 

as  to  receipt  of  letters  duly  mailed i.  40,  n. 

BO  of  tele^raiuB i.  40,  n. 

of  agency  in  liquor  cases i,  44,  n. 

of  auditor's  report i,  44,  n. 

of  amount  and  quantity        ii.  121)  a 

possession  of  letters  testamentary ii.  341 

payment u.  82,  83.  627,  528 

koowledge  of  the  contents  of  a  will ii.  675.  n. 

alteration  of  will  by  testator ii,  661 

time  when  alteration  made i.  5S4;  ii.  6Ctl,  n. 

sanity ii.  680 

fraud iii.  254 

in  admiralty iii.  406,  407,  45(1-400 

PRIMARY,  evidence  and  secondary,  what i.  82,  n.,  St 

press  copies  of  lettore  are  not i.  82,  n. 

bought-and-aold  notes  are i.  82,  n, 

notarial  instrument  is i.  82,  n. 

counterpart  documents  are 1.  84,  n. 

duplicates  are i.  84,  n. 

maps  or  plana  referred  to  in  documente  are i.  87,  n. 

booKs  or  plays  are i.  88,  ». 

secotidaiy  evidence  when  admisaihle i.  84,  91-94 

what  is  primary  evidence  of  telegraphic  message  .     .     .      i.  84,  n ,  88,  n. 

of  registered  or  recorded  deed i.  91,  n. 

of  written  laws L  91,  n,  480 

of  entries  and  books  of  account i.  93,  n. 

PRINCIPALS,  who  are  such iii.  40,  41 

in  the  first  degree iii.  40 

second  degree iii.  40 

must  be  tried  before  accessory    {See  Accsssort) iii.  46 

PRINCIPAL  DEBTOR,  when  his  admissioua  bind  Uie  surety      .     .      L  137 
PRINCIPAL  FELON,  accessor?,  not  a  competent  witness  for      .     .      L  407 

PRINTED  PAPERS,  all  originals i,  90 

PRISON  BOOKS,  when  and  for  what  purposes  admissible       ...       i  493 

(See  Pdblic  Records  and  Documents.) 
PRISONER  OF  WAR,  mode  of  procuring  attendance  of,  as  a  witness  i.  312 

PRISONERS,  examination  of,  how  proved i  620 

PRIVATE  ACTS,  what  are 1.  8,  n. 

are  not  judicially  noticed i  5,  n. 

PRIVATE  RIGHTS,  not  provable  by  rfipntetion i.  187 

PRIVATE   WRITINGS,  contemporaneous,  admissible  to  explain 

each  other i.  283 

proof  of,  when  destroyed i.  536,  n. 

when  lost i.  557,  653 

when  fraudulently  withheld i.  55S,  n. 

when  lost,  diligent  search  required i.  553 

production  and  inspection  of,  how  obtuned i.  659 

notice  to  produce i.  600 

when  not  necessary i.  661 

how  directed  and  served i.  661,  5S2 

when  to  be  called  for i.  663 

alteration  in,  when  to  be  explained i.  564 

alteration  in,  when  prpsnmea  innocent i,  5ft4 

to  be  tried  ultimately  by  the  JU17 i  564 
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PRIVATE  WKITINGS,— Con(inu«J:  b«™» 

a  deed  renders  it  void i.  665 

reaaona  of  this  rule ■     .     .  i.  565 

alteration  and  spoliation,  difference  between i,  586 

by  insertion  of  words  supplied  by  law i.  667 

made  by  the  party,  immaterial  and  nitboat    fraud, 

does  not  avoid i.  668 

made  by  party  with  fraud,  avoids i.  668 

bat  does  uot  divest  estate i,  568 

alterations  made  by  party  defeats  estate  lying  in  grant      .     .     .  i.  568 

destroys  future  remedies i.  568 

made  between  two  parties  to  an  indenture,  bat  not 

affecting  the  others i.  568 

proof  of,  tnust  be  t^  subscribing  witnessee,  if  any    .     .     .     .   i.  272,  669 

unattested i.  669,  n. 

exceptions  to  this  rule:  — 

J.  deeds  over  thirty  years  old i,  570 

2.  deed  produced  by  adverse  part;  claiming  nnder  it .     .     .  i.  671 

3.  witnetiees  uot  tube  bad i.  672 

4.  office  bonds i.  673 

subscribing  witness,  who  is        i.  660 

diligent  search  for  witiieaaes  required i.  574 

secondary  proof,  wheu  witness  not  to  be  htid i.  84,  n.,  67S 

handwriting,  bow  proved i.  272,  576 

persoual  knowledge  of,  required t.  677 

exceptions  to  this  rule i.  272,  678 

oomparisou  of  handwriting,  by  what  other  papera  .     .     .    i.  579-582 

production  of,  in  equity iii.  295^07 

PRIVIES,  parties  and  strangers i.  623,  536 

who  are  privies 1.23,189,190,211 

PRIVILEGE  OP  WITNESS,  from  arrest i.  318 

from  answering i.  451-460 

PRIVILEGED  COMMUNICATIONS,  to  conveyancer      .    .     .      i.  241,". 

1.  made  to  legal  counsel ;  principle  of  exclusion i-  237 

statutes  as  to _!■  237,  n. 

does  not  apply  to  attorney  in  fact }■  287,  n. 

extends  also  to  client       \  237,  n. 

counsel  not  permitted  to  disclose i.  237,  n, 

who  are  included  in  the  rule,  as  connsel     ......    i.  289,  241 

not  of  counsel j-  239,  n, 

nature  of  the  common ication i-  240,  n. 

extends  to  papers  entrusted  with  counsel i.  240 

opinions  of  counsel    ....  - i-  240  a 

not  to  transactions  in  which  the  counsel  was  also  party      .     .       i.  242 
protection  remains  forever,  unless  waived  by  the  party  ...      i.  243 

IS  not  waived  by  party  going  on  stand i-  238,  n. 

or  calling  on  his  counsel  as  witness '■  ojf '  "" 

privilege  does  not  extend  to  cases  of  fraud i.  243,  n. 

limitationB  of  the  rule i.  244,  245,  n. 

when  title-deeds  and  papers  of  one  not  a  party  may  be  called 

out  of  the  hands  of  his  agent _.      i- 246 

2-  made  to  clergymen,  how  far  privileged i-  229,  247 

8.  made  to  medical  persons,  and  other  oonfidantial  friends  and 

agents,  not  privileged i-  248 

unless  by  statute »■  248,  n. 

do  not  include  telegraphic  despatches i.  248.  n. 

4.  arbitrators  not  bound  to  disclose  grounds  of  award  ....       i.  249 
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PEIVILEGED  COMMUNICATIONS  —CoWMuerf.  •»»• 

but  judge!  may  be  compelled  to  tettifj  to  prooacdinCT  before 
them i.  249.  n. 

5.  secreta  of  State i.  2GU,  2ol 

uid  State  officials,  «.  g.,  m«mben  of  CongraM,  heads  of  dft- 

p&rtment,  officer*  of  police i.  251,  n. 

6.  procsedingB  of  grand  jurors i.  2o'i-'ii2  a 

of  trftverse  juron i.  252  a,  n. 

7.  betneen  husband  aud  wife i.  251,  ii34 

haw  aSacted  by  itatutory  oompeteiicy  of  butbood  aud  wife     i.  2M,  n. 
Euglish  Btatute  ailova  but  doea  not  ootnpel  such  discloeure       i.  254,  n. 

generally  not  aiiotctd i.  254,  n. 

commuuicatiou,  if  repeated  to  third  penon,  not  admiuible     i.  251,  n. 

if  made  to  a  third  peraou,  not  priril^;ed  .  i.  254,  n. 

but  may  be  proved  by  one  who  overheard  it i.  251,  n. 

iu  some  States,  only  private  commuuicBtioua  privileged     >  i.  ItM,  n. 

in  some,  confidential  only i.  254,  n. 

in  others,  all  commuDioations i.  251,  n. 

8.  in  proaacutiouB  for  libel iii.  ItM,  n. 

Q.  in  civil  actiooa  for  libel ii.  421 

(See  Attohnbt;  Clbrqthem;  Husband  akd  Vfm  ;  Phtbician.) 

PRIZE,  foreign  sentence  of  condemnation  aa i.  511 

PRIZE  COURTS,     (5m  Admihaltv.) 

PROBABILITY,  what i.  8 

PROBABLE  CAUSE,  when  for  court,  when  for  jary     ....    .  i.  49,  n. 

PROBATE  COURTS,  decrees  of,  when  conclusive i.  518,  650 

PROBATE  OF  WILLS,  effect  of i.  650;  ii.  872 

ii)oJa  of  proof  of u-  330,  313,  n. 

PROCHEIN  AMY,  admissioiisby i.  17» 

iuadraiaaible  as  a  witness 1,  847^  301 

PROCI.A.\1ATIOSS,  proof  of 1.60,479 

admiaaibility  and  effect  of I.  49I 

PRODUCTIO.^  OF  WRITINGS,  private,  how  obtaioed    .     .     .  i  669-563 

(See  pRivATB  WRlTl.toa.) 
PROFESSIONAL  COM.MUNICATIONS,  when  prlvllemd    .     .    J  237-218 

admissible i   852 

PROMISE,  new,  by  partner  binding  co-partner  1.  112,  n,,  177.  189,  207  5'»7(i 

PROMISES  AND  THREATS,  a*  inducing  oonfea»ion 'l220 

PROMISSORY  NOTES,  partiea  to,  when  competent  to  irapcadi  it      i.  190, 


alterations  in       ■   ku  _    ug  ug 

stolen,  holder  moat  ihow  that  he  took  them  in  good  faith    .  '    "'       'i  81 
(Aee  Bills  of  Exchanor  aki>  Prouibbokt  Notes;  WmnMsits.) 

PROOF,  amount  required  in  civil  caaet I  ISo  and«-rfe 

^«jm.nalcasee I  18,"  18  a)  and  «^^ 

burden  of '.    ^     !*.'.!!!      i  74^81 

differa  from  burden  of  givinir  evidence      . i   71  n 

full  proof " ■     *       iij  4^ 

half  proof    (.SmBordiit  or  Proof;  Owns  Probatoi)   ".    '.      ill  409 

PROPERTY,  when  presumed  from  posseeaion i.  34 

PROSECUTION,  malicious,  defendant's  teatimony  before  grwjd  iary     i  5.W 

judgment  of  acquittal,  in  actions  for i.  47li  6S8 

PROSECUTOR,  when  competent  OS  a  witness L  862 
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PEOTECTION,  of  witness, i.  81(J-318 

PB0TB8T,     {See  BiLU  of  ExosAiniK  anb  Prohissokx  Notes.) 

PROVINCIALISMS,  ma;  be  explained  by  eiperta i.  280 

PDBLIC  ACT,  defined i.  5,  n. 

include*  cbartera  of  municipal  corpontiouS i.  {>,  n. 

banks,  State  or  Dational i.  C>,  n. 

generally  railroad  corporations i.  5,  n. 

but  query,  11  special  cliartara        1.  6.  n. 

any  act  is,  if  declared  so  by  Legialalure i.  5,  n. 

is  judicially  noticed       i.  6,  n. 

PUBLIC  AND   GENERAL  INTEEEST,  defload  (Sw  Hkabbat)     L  6,  n. 

PUBLIC  AND  PRIVATE  WATS,     (Set  Wat.) 

PUBLICATION,  of  libel  by  agent,  when  priticipal  liable  fori.  36,234;  iii.  170 

of  will,  wtiat  and  when  necesBary ii.  675 

(A'ea  LiB£i.;  Libel  and  Slandek.^ 

PUBLIC  BOOKS,  contents  provable  by  copy i.  91 

PUBLIC  MEETINGS,  doings  of,  provable  by  parol L  90 

PUBLIC   POLICY,  evidence  excluded  from        i.  238-264 

(See  Attormeys  ;  Clebothbm  ;  Pbtsiciaks  ;  Pbivileqed 

COMMUKICATIONB.) 

PUBLIC  RECOEDS  AND  DOCUMENTS,  inspection  <d  records  of 

tuperiOT  courts i.  47 1 ,  472 

inferior  courts i.  478 

corporation  booka L  474 

when  proved  by  parol i.  90 

inspection  of  records  of  books  of  ^uhMc  offices i.  475,  470 

«hen  an  action  is  pending i.  477 

when  not i-  478 

proof  of  public  documente  not  jadicial i.  47fl-49I 

by  copy i.  91,  478-^84 

acta  of  State i.  479 

statutes i.  480,  481 

lefriaiative  journals i-  4*i2 

official  registers,  &c i.  488,  464 

cAcial  registers,  &c.,  character  of  tliese  books i.  465,  490 

proper  repository i.  142,  485 

who  may  give  copies i-  485 

foreign  laws i  486,  487,  488,  468  a 

laws  of  sister  States i  ^88,  490 

Judicially  noticed  by  Federal  courts  .    .     - ,  -    ■-  i^O 

BdmisBibility  and  effect  of  these  documents i.  491-498 

proclamations i-  491 

recitals  in  public  statutes i-  491 

legislative  reaolntions i-  491 

journals »■  491 

diplomatic  correspondence }■  ^91 

foreign  declarations  of  war i-  491 

letters  of  public  ageut  abroad i.  491 

colonial  governor        i.  491 

government  gnzette j-  492 

official  rejjisters j.  498 

purish  ref[isters i.  493 

nary  office  recfiatera i.  493 

prison  calendars i-  193 
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PUBLIC  RECORDS  AND  DOCUMENTS,  —  ConlinMd.  Bmnva 

assesameut  books i.  itiS 

luuuicipal  carpui'ation  books       .     .     .    .   i.  493 

admiasibility  of  official  private  corporatiou  books i.  JKil 

registi'f  of  vesaeU i.  4^4 

log-book i  495;  iii.  J^S-^au 

what  ia  an  official  register i.  484,  495,  4U6 

public  butories i.  4U7 

official  certmcatoB i.  497 

{See  Rbcords  anu  Judicial  Wkiiings.) 

PUBLIC  RIGHTS,  provable  by  reputntioLi i  128,  140 

PUBLIC  RUMOR,  origiiinl  evidence i.  101 

PUNISHMENT,  eudurance  of,  wbetbei'  it  reatorea  coinpeteucy  .    .  i.  378,  n. 


QUAKERS,  judicial  affirmation  by ...     i.  371 

QUALIFICATION,  by  degree,  when  proof  of,  dispensed  wiUi       .    i.  1S5,  n. 

by  license,  must  be  ahowa  by  party  liceused i.  78,  79 

QUANTITY  AND  QUALITY,  wheUier  uiaterial i.  81 

provable  by  opinion i-  440,  n, 

QUESTIONS,  LEADING,  what  and  when  allowed    .     .     .   i.  484,  435,  447 

alternative  in,  may  be i.  4J4,  n. 

mixed,  law  and  fact,  for  jury i.  49 

QUO  WARRANTO,  judgment  of  ouster  in,  couclusive  against  sub- 
officers  under  the  ousted  incumbent i.  536 


BAPB,  cross-examination  of  prosecutrix i.  468,  460,  n. 

when  prosecutrix  may  be  supported  by  proof  of  her  statemen'ta 

out  of  court i.  469 

complaint  of,  admissible i.  102,  n. 

but  of  particulars  of,  qucert i.  1U3,  n. 

wife  competent  to  prove i.  843 

what iii,  20U 

carnal  knowledge iii.  310 

force iii.  211 

without  consent iii.  211 

defence iii,  212 

credibility  of  prosecutrix iii.  212,  213 

impeachment  of  her iii.  312-214,  and  noiet 

impuberty  of  prisoner iii.  215 

RATABLE  INHABITANTS,  distinguiRhed  from  rated.     .     .     .    i.  331,  n. 

RATED  INHABITANTS,  admissions  by i.  175,  331 

RATIFICATION,  by  estoppel 1.269 

REAL  ACTIONS,  various  forms  of,  in  the  United  States     .     .     .     .  ii.  647 

of  remedies  for  mesne  prnfita ii.  548 

remedies  for  improvements ii.  649-561 

writ  of  right,  evidence  in ii.  5.'>4 

seisin  of  plaintiff,  proof  of ii.  5.^  553 

plea  of  nal  disseisin,  evidence  under ii.  556 
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SEAL  ACTIONS,—  Conlhiued.  Saonoa 

disseidiu,  bow  proved ii.  657 

extent  of ii.  fi57,  nole  (a) 

bow  rebutted ii.  5f>tj 

lasting  improvemeuta,  what    (See  Ejkctubmt) ii.  659 

REAL  EVIDENCE i.  18  a,  n.,  82  n. 

REALTY,  what  ia i.  271 

REASONABLE  DOUBT,  what iii.  29,  and  note 

proof  beyond,  necessary  to  cooviction i.  18  a 

DOt  necessary  in  civil  casea i.  18  a,  n. 

in  Huita  for  penalty i.  13  a,  n. 

meaning  of,  as  deflued  b^  coui-ts i.  13  a,  n. 

moral  certaioty,  its  relatiou  to i.  13  a,  n. 

REASONABLE  TIME,  question  for  iuiy i.  49,  n. 

REBUTTAL  evidence  in,  of  dying  declarations,  favored      ....    i.  156 

RECEIPT,  effect  of,  as  au  adiuissiou 1.212 

when  it  may  be  coutradicted  by  parol i,  305 

of  part  payment,  by  indorsemeDl  od  the  aeourity  ....       i.  121,  122 

wben  admisBible  as  evidence  of  payment t-  147,  n. 

RECEIVER,  accounting  by ii.  80,  39 

RECITAL,  may  be  contradicted  by  parol       i.  281,  304 

RECITALS,  ia  statutes,  effect  of i.  491 

in  deeds,  when  conclusive i.  23,  n.,  24-26,  211 

when  evidence  of  pedigree i.  104 

RECOGNITION,  family,  in  pedigree i.  108,  104,  134 

of  new  and  independent  States i.  4 

RECOGNIZANCE,  of  witness i.  318 

RECOLLECTION,  refieshed  by  memoranda i.  93,  486,  «. 

RECORD,  what  ia  matter  of  description  in .       1.70 

lost,  bow  proved i.  86,  n.,  509 

not  provable  bv  admission i.  89 

not  impeachable  by  parol        i.  275,  n. 

written  in  pencil,  not  admissible     .     .     . i.  501 

nu/  liel,  how  tried i.  602 

extcniiert  from  minutes  and  p^wrs,  original i.  508,  n. 

RECORDS  AND  JUDICIAL  WRITINGS,  records  of  Inferior  courts, 

what  are i.  518,  n. 

of  deeds,  when  admissible i.  91,  n. 

variance  in  the  proof  of,  when  pleaded i.  70 

public,  provable  by  copy i.  91 

inspection  of i.  471-478 

(See  Parol  Evidence;  Records  amd  Judicial  Wkitinos.) 

proof  of i.  501-^21 

by  copies,  three  kinds  of i.  501 

by  exemplification,  and  what i.  COl 

by  production  of  Uie  record i.  602 

when  obtained  by  eerliorari  .     .    i.  502 

by  copy  under  seal i.  503 

proof  of  reooiijs  of  sinter  States  of  the  United  States    .     .     .  i.  504-506 

by  office  copy i-  507 

examined  copy i-  508 

when  lost i.  64,n.,609 

[SDof  of  verdicte i.  510 

decrees  in  chancery i.  610,  511 

answers  in  chancery i.  fil2 
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KKCORDS  AND  JUDICIAL  WRITINGS,  —  Confinued.  B«™« 

iadKEoaoU  at  iuferior  courts 1.  Slit 

loreiga  judgueuta t.  511 

proof  of  forei^  doQumeata t.  514  a 

inquiditions  ptM  morttm,  uid  other  private  offices    .     .     .    i-  515 

depositiong  lu  chancery i.  CIS 

deposiUonB  taken  nbder  CouUuiasion '  t.  617 

wills  and  testament i.  611} 

letteiB  of  adminiatratioa i.  619 

examination  of  prisonerB i.  b'iO 

wriU i.  5^1 

adlniisibility  and  effect  of  these  records 1  53^559 

general  principles i.  6^i 

«ho  are  parties,  privies,  and  straunm i,  623, 5dQ 

mutuality  required,  in  order  to  biud 1.  5il 

except  cases  in  rem 1.  &2S 

eases  of  custom,  &□ i.  SriH 

when  effsred  for  collatmal  purpoMa    i.  627,  627  a 

or  u  Boletna  admiwions i.  627  a 

cOQolosiTe  onlj  a»  to  matlKra  directly  in  iMue      .     .    .     .  i.  528,  531 

general  ruis  as  slated  by  I»rd  <J.  J.  De  Grey i.  52S 

applies  onljr  where  the  point  was  determiuad i.  oiS 

to  decitfions  upon  the  mei-ita i.  6j0 

whether  conclusive  when  given  in  evidence  .  .  .  .  i.  531, 631  a 
to  be  oonclusive,  miiat  relate  to  the  same  property  or  bmasao- 

tion i,  e^JS 

effect  of  former  reooVeiy  in  tort,  without  eatiafaotioii  .  .  .  i.  333 
Bufficleut,  if  the  point  was  essential  to  the  former  liiidliifr .  .  i.  631 
ludgment  in  criminal  case,  why  not  admissible  in  a  civil  ttotioD  i.  537 
iud^inent,  for  what  purposes  always  odiuisaible  .  .  .  .  i.  53t(,  631) 
foreiiEU  iudainants,  luriadictioii  of  court  Co  be  shown     .     .     .     i.  510 

Jr,  rm,  coiidusive i.  5*0,512 

how  far  oonclusive  as  toinddentttt  m&ttars  i.  MA 
as  to  personal  alalus,  marriage  and  di- 
vorce   i.  644, 543 

ezettutors  and  administrators      .     .     .     .     i.  544 
decisions  of  highest  judicial  tribunal  of  foroi^jD  country  oon- 
clusive       i.  618  6 

judgment  of  foreign  conrt  cooclnsiva  inter  partei,  when    •      i.  646  d 

foreign  decrees  operating  tn  rem i.  646  e 

eCect  of  dafi;Ddant  becoming  party  to  proceedings  ...  i.  otS  / 
requisites  to  a  plea  of  foreign  judgment  in  bar     ....       i,  M'i  g 

foreign  judgmeiita  in  penoiuva,  their  effect i.  546-519 

judgments  of  sbter  States  of  the  United  States i.  548 

citizenship  not  material,  ae  to  the  effect  of  Foreign  judgments  .    i-  549 
ndmiasibility  and  effect  — 

ol  decrees  of  courts  of  probate  or  eccleaiasticBl  courts  .     .    .    i.  550 

of  chancery  decrees ].  5-U 

answers i.  S-il 

deraurrers ,     .     .     i.  551 

pleas i,  551 

of  depositions i.  532 

of  foreign  depOTitions i.  552 

admissibility  of  verdicts  and  depositions  to  prove  matters  of  repu- 
tation  i.  655 

of  iiiijiiifiitiona ,    i.  556 

of  mutiinlit7.  as  tn  depositions i.  5<'| 

whether  crosn-fxami nation  is  essential  to  th*)r  admisnihility    .  i.  533,  531 
iSee  Public  Rkcukds  and  Documkktb.) 
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EECOUPMENT,  when  aUowed ii.  186 

BECOVERT,  prior  in  t(]rt  bars  aaaampsit,  wlien '.     i.  S82 

BEDUNDANCY,  uf  proof,  and  alJeg&tiou  distiuguiabubla    ....      i.  67 

whatia i.  56,n. 

RE-EXAMINATION,  Of  witneues    (Stt  WnKKeeu)   .    .    .    .  i.  <67, 466 
KEF£K£E,  statemeuts  Of,  fta  adtntesionB    (Sm  Admissioks)    1. 182,  182,  n. 
REFRESHING  MEMORY,  of  witness,     (Ste  Memory  ;  Withisses.) 
REGISTER,  official,  nature  and  proof  of  .     .    .     .  i.  46M86, 403,  496,  49^ 

pariah •     i.  493 

of  baptisms i.  115,  n. 

bishop's     .' L  474,  484 

ship's i.  494 

foreign  «hi^ i.  493,  n. 

fleet -. i,  493.  n. 

prop«r  oustodv,  when i.  142, 486 

(Ute  Poiiuo  Rkcobdb  axd  DoCUmkkts.) 

REGISTRY,  of  vessels i.  49i 

RELATIONSHIP,  prored  by  cocumon  repnt«    ....      1.  108,)).,  106,  n. 

of  deolaraut,  ueoassai?  iu  proof  of  pedigree,  wh«a  i.  108,  and  noU,  104, 134 
(See  Fkoiobke.) 
RELEASE,  competency  of  witness  restored  by,  «b«n L  42(t,  430 

by  seameu,  uot  an  estoppel    (^e  Witnksbics) iii.  437 

RELEVANCY,  of  evideuoo i,  49 

decided  by  judge i.  61  a,  n. 

as  to  collatMal  facts i.  61  a,  n. 

rules  as  to 1,  50,  61,  61  a,  and  nofM    . 

RELIGIOUS  BELIEF,  defect  in,  how  proved i.  370,  n. 

RLLIGIOL'S  PRINCIPLE  ASD  BELIEF,  presumed i.  370 

what  necessary  to  competency  of  witness    (See  Witmebbxs)      i.  868-872 

RENT,  presumption  from  payment  of i.  38 

REPLEVIN,  surety  in,  bow  rendered  competent i.  892,  n. 

when  it  lies ,ij  fj^" 

what  title  plaintiff  mast  prove ii.  661 

plea  of  non  cepii,  evidence  under ii-  5(12 

of  property  in  defendant  or  a  stranger ii  E03 

avowry  or  cognizance ii.  564 

pleas  of  non  demUiC  and  non  tenuit,  proof  under ii.  586 

nil  hahuii  in  tenemenlit !'■  "65 

plea  of  nVn,  ,-n  arrere H-56e 

coKnizancB  as  bailiff Ii.  B67 

avowry  for  damage  featant ii.  5^8 

tender "'^n 

competency  of  witnesses "•  °"0 

REPLIES,  of  persons  referred  to,  not  hearsay i.  182 

REPUTATION,  of  witnesses i.  101. 461 

isnothearsay ilOl,  and  no(e,  101  ji, 

avidsDce  of,  when  proved  by  verdict '■  13" 

proof  of  relationship,  death,  and  place  of  birth 1- 104,  n. 

not  proof  of  ooncubinage .,,,.!.  107,  n. 

proof  of  marriajre f  107,  n. 

proof  of,  by  verdict  and  deposition       ........        i.  139,  666 

of  party  or  place,  when  admiiwible i.  54,  it. 

as  to  property,  when  admissible    {See  Hrarsat  ;  Witkksbsb)    i,  101,  n. 
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REPUTED  OWNERSHIP,  origiDal  evidouce L  101 

EES  GEST^  what 1.108,109,111,114 

daclaratioDH,  when  part  of i.  K^,  n. 

must  characterize  an  act i,  108,  n. 

S\UBro,  wfaetlier  they  must  be  contampontneous    .     .      i.  108,  n. 
ahoning  motive,  are  adiuisaible i.  108,  n. 

of  meutal  state i.  108,  n. 

showing  pain,  etc i,  102,  n 

OB  to  title. i.  lOV,  n. 

made  in  possession  of  laud i.  100,  n. 

pointing  out  boundaries t.  109,  n. 

made  by  deceased  persoDS i.  109,  n. 

by  surveyors i.  109,  »-,  145,  n. 

ra  agents,  wheo  part  of  res  geiUe i.  118,  n. 

must  characterize  some  act i.  113,  n. 

agency  mu^t  be  proved  aliunde i.  113,  n. 

(Hm  Enthiks  ;  Hkakbay.) 

RESIGNATION,  of  corporator  restores  competency L  430 

RESOLUTIONS.  legislaUve i.  479 

at  public  meetings  may  be  proved  by  parol i.  90 

RESULTING  TRUSTS,  when  they  arise 1.268 

REVOCATION,  of  authority  or  agency li.  68  a 

of  Hubmissiou iL  79 

of  will i.  273;  ij.  680-687 

REVOLUTIONARY  GOVERNMENT,  when  judlciaUy  noticed     .    1.  4,  n. 

REWARD,  title  to,  does  not  render  incompetent i.  412,  414 

RIGHT  TO  BEGIN i.  74-76 

RIGHTS  OF  COMMON,  provable  by  reputation i.  129, 130 

RIOTS,  ROUTS,  AND  UNLAWFUL  ASSEMBLIES,  definition  of  iii.  21fl 

proof  of  a  riot lU.  317-222 

number  of  persons IIL  216,  uoie  (a),  217 

unlawful  assecnbly iii.  218 

acta  of  violence  and  terror Iii.  219 

character  of  the  object iii.  220 

order  of  proofs iii.  221 

proof  of  rout iii.  222 

proof  of  unlawful  Ksnembly ill.  222 

BOBBERY,  definition  of lit,  223 

indictment  for ij;,  223 

proof  of  property iii]  224 

'al"8 iii.  224 

**■""? lii.22iS,22« 

felonious  intent jii,  227 

taking  from  the  person iii.  228 

'oroe Ui.  229. 2M 

putting  lu  fear iii,  231 

danger  to  person iij,  232 

to  property iii.  233 

to  reputation i{i.  234 

immediate iii.  235 

dying  declarations  of  party  robbed,  inadmissible      .     .    .     .    .    iii.  2.<M 

ROGATORY  LETTERS,  what 1.  S20 

RULES,  six  practical,  concerning  evidence 1.  584 

RULES  OF  EVIDENCE,  same  in  oivU  and  criminal  cases     ....    L  05 
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OENEBAL  IHI)£Z, 


SALE,  by  admiDistrator,  presurndd  regular i.  20 

wheo  to  be  proved  ouly  by  writing    (See  WaiTiNO)    .     .     .    L  281 ,  287 

of  liquor  by  btirteuder,  presumed  authorized i.  44,  n, 

SANITY,  presumed i.  28 

whether  letters  to  the  party  admissible  ta  prove i.  101,  n. 

Dpiuiona  of  phyaiciaus  admissible  aa  to    {See  Inbanitt)      .     .       i.  440 

SCIENCE,  processes  of,  and  art,  judicially  uoticed i.  5,  n. 

SCIENTER,  notoriety  as  proof  of i.  135 

SCRIVENER,  commnnicatiouB  to,  whether  privileged i.  244 

SEAL,  of  new  aud  independent  power,  how  proved i.  4 

uotaries,  judicially  noticed j.  5 

foreign  nations,  judicially  noticed 1-  ^  , 

admiralty  courts i.  5 

of  courts,  when  judicially  noticed i.  4-6,  SOS 

corporations,  whether  to  l)B  proved  after  thirty  years     ....      i.  570 

on  deeds,  when  valid ii.  296,  and  notet 

(See  Public  Records  and  Docdhents  ;  Rkcobdb  and 
Judicial  Wumxas.) 

SEARCR.  for  private  writings  lost i.  6S8 

for  aubacribing  witnesses     (See  PRIVATE  Wbitikgs)        .     .     .       i,  574 

SECONDARY  EVIDENCE,  and  primary,  what i.  84,  and  no/< 

by  duplicate  and  counterpart i.  658 

wliether  degrees  ia i.  84,  n.,  682 

when  admissible i   81, 91-96.  106,  609,  658,  560,  675 

(See  Best  Evidekce  ;  Evidkkce  } 
SECRETARY  OF  STATE,  when  his  certificate  admisBible  ...       f.  479 

SECRETS  OF  STATE,  privileged i.  250-262 

SECURITY,  impeachment  of,  by  payee i.  383-385 

SEDUCTION,  character  admis-ible  ill  action  for i.  64 

particular  acts  of  unchastity  with  otbera i.  64 

action  for.  what  plaintiff  must  prove ii.  671-579 

declaration  in ii.  571,  «. 

proof  of  relation  of  tervant ii.  572 

biring  not  uecessacy * ii.  673 

what  acts  of  service  sufficient it.  573 

when  absence  from  piaiiitiiT'a  house  ia  a  bar       .     .     .     .  ii.  678,  674 

service  must  have  existed  at  time  of  seduction ii.  575 

when  service  will  be  presumed ii,  576 

fact  of  seduction,  how  proved ii.  577,677  a 

general  issue,  evidence  under ii.  678 

damages,  grounds  and  proof  of    (See  Adultehy)    ii.  677  a,  nole  (a),  679 

SENTENCE,  of  foreipi  courts,  when  conclusive i.  643-547 

(See  Records  and  Judicial  Writings.) 
SERVANT,  when  competent  as  a  witness  for  master    (See  Witnbss)    i.  416 
SERVICE,  of  notice  to  quit,  proved  by  entry  by  deceased  attorney  .      i.  116 

to  produce  papers i.  581 

SHERIFF,  admissions  of  deputy,  evidence  i^aiust i.  180 

of  indemnifyinit  creditor  admissible i.  180 

is  identified  with  his  under  officers ii-  580 

action  i^ainst ii-  681 
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SIIBHIFF,  —  Continued.  Baanm 

for  miscouduct  of  depot; it.  6SU,  ^i 

official  chatacber  of  deputj,  whaD  and  bow  proved  ....      ii-  562 
whether  sheriff  and  deputj  are  joiut^ trespassers  ii.  560,  note  (u) 

declaratioLiB  of  deputy,  nnen  admiBaible ii.  5S3 

declaratiooa  of  creditor,  when  admissible ii.  583 

for  not  atrving  proceu,  plaintifl's  proofs  in U.  tSi 

defences  in ii.  563 

for  taking  iusufficient  pledges,  plaintiff's  proofs  ia     .    .     .     ii-  Stitt 

defences  iu ii.  tSB 

for  not  pavi[ig  over  moueT,  plai&tiS's  proofs  lo      .    .     .     ,     ii.  587 

defences  In 11.  5ti8 

his  return,  wheD  evidenoa  for  him ii.  585 

for  an  escape,  plaintiff's  proofs  in ii.  680,  500 

defences  in ii.  3m 

for  false  return,  plbintifTs  proofs  in ii.  583 

defences  in ii.  ADS 

how  rebatted ii.  594 

for  refusing  bail ii.  5S3 

for  extonioii ii.  599 

for  taking  goods  of  plaintiff ii,  607,  S20 

competenoy  of  witnesses  in  these  Botioiu ii.  598 

damages Ii.  699 

SHIP,  registry  of i.  4P4 

title  to  proof  bj  ship's  register i.  494 

I^-book,  What  and  wheu  evidence i.  499 

SHIPS,  neutrality  of,  when  presumed 1.31 

grand  bill  of  sale  requisite  on  sale  of i.  201 

SHOOTING,  MALICIOUS,  wife  may  prove i.  343 

SHOP-BOOKS,  when  and  how  far  admissible  in  evidenoe      .    .    i.  117-110 

statutes  on  this  point i.  118,  n. 

SIGNAL  DISTANCE,  in  admiralty ii).  460,  nolt  (A) 

SIGNATURE,  proof  of 11.71,104,163 

admission  of ii.  IS,  and  no.'et,  164, 165 

Initials,  when  good ii.  138,  n. 


Si" 


SIGNING  BY  TELEGRAPH,  Statute  of  Franda i.  208,  n. 

by  mark i.  272,  n.,  572,  k. 

SIGNING  WILL,  what  constitutes 1272 

SIGNS,  evidence  of  feeliugs,  not  hearsay i.  102,  161  b 

SILENCE,  admissions  by 1.107-109 

SLANDER,  who  is  to  begin,  in  action  of i.  70 

puts  character  in  issue     (See  Libel  and  Slandbb)     .     .     .     .   i.  53,  n. 
SOLICITOR,     {See  Attobhet;  Pbitilcokd  Coumuhioationb.) 
SPECIAL  ISSUE,     (See  Issue.) 

SPECIALTY,  consideration  for,  presumed i  10 

SPECIFICATION  OF  DEFENCE,  in  pleading,  ia  CMialn  StatM  Ii.  S,  noU 
SPIES,     (See  AccoHPLicBS.) 

SPOLIATION,  of  papers,  tniadulent,  effect  of i.  81,  86,  n. 

difference  between,  and  alteration i.  008,  608 

presumption  raised  by i.  37 

only  when  noevidenoeof  tbeoontauts i.  87,  n. 

in  equity iii.  330 

inailmimlty iii.  408, 463 
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STAMP,    (5m  UmuoaAmvu} i.  180 

STATE,  aoacknuvledged,  exuteoce  how  proved i.  4 

MCi-eU,  Dot  10  be  (nsclosod i.  2SO-268,  n. 

(See  Pkivilboed  Coiiuoinci.Tioi(s.) 

STATUTE  or  FRAUDS 1.  282-2T4 

{See  I'racds,  Statdtb  of  ;   Weitibq.) 

STATUTES,  pablio  proof  of i.  480 

of  sister  States i.  6  a,  489-491 

private i.  4b0 

(See  Fbacds,  Statute  of;  Lihitatiokb,  Statctb  of;  Pub- 
lic ReCOUM  AMD  DOCDMKMTB.) 

6TEAUER8,  boir  regarded  in  admiralty iii.  407,  n. 

rules  for  their  govemmeDt iii.  407,  r. 

STEWARD,  entries  by     (See  Hbabsat) i.  147.  IM 

STOCK,  transfer  of,  proved  by  bank-books i.  434 

(See  CoRPOKATiuNSi  Public  Recobds  ahd  DocpmrntsO 
STOLEN  PROFERTr,  posMuion  of,  evideoot  of  theft     i.  34,  35;  Ui.  81-88 
BTRANGEK,  right  of,  to  call  for  private  papua i.  248 

admiMioQB  [ly,  wheu  admissible i.  181 

Srivies  and  parties i.  C2S,  530 
epoaitioua  admisaible  against i,  530 

SUBJECT-MATTER,  of  coulract,  parol  evideiiMto  Movtain  i.  28S--388,  301 

6UBUISSI0N,  differeuce  between,  and  consent ill.  59,  n. 

(See  Akbitkatiox  and  Awabd.) 

SUBORNATION,  au  admission  of  a  bad  cause i.  190,  n. 

SUBPCENA,  to  procure  attendance  of  nitnesaes     ....     i.  309,  414,  558 

when  anil  bow  served i.  814,  815 

(/ttCM  fecum,  writ  of.  force  and  efiect  of i.  414,  558;  iii.  805 

(See  Equity;  Pbivatk  Writikos;  Witkebbkb.) 

SUBSCRIBING  WITNESS I.  84,  n.,  609  a,  572,  675 

wheu  not  requirad i.  571,  672 

when  charatter  may  be  impeaobed 1.  130,  n. 

proof  of  siguature  of  one,  when  sufficient i.  575 

(See  Attkbtinh  Witsksb;  Privatb  Wmtixos.) 

SUBSTANCE  OF  ISSUE,  proof  of,  suiBcient 1.56-78 

what  in  libels  and  written  instniiDenta i.  68 

prescriptions i.  66, 71 

allegations  modo  et  forma i.  60 

under  a  videlicet i.  00 

of  time,  place,  Kc 1.  01,  62 

TBriance  in  proof  of i.  63,  64 

what,  in  criminal  protiecutions i.  05 

actions  on  contract i.  OS 

case  of  deeds i.  09 

records    (.9m  DESCRiPTtON  ;  Imub) i.  70 

BUmiARY,  legal  meaning  of  the  word iii.  401 

SUNDAY,  contracU  mode  on,  void U.  199,  n. 

SURETY,  whpn  bound  b;  odmiuions  of  principal i.  187 

bow  rendered  a  competent  witness  for  principal i-  430 

In  replevin,  how  rendered  competent    (See  WiTifRSSis)  .     .      i.  892,  n. 
SURGEON,  confidential  commnnicaljotis  to,  not  privileged     .     .    i.  247,  248 

SURPLUSAGE,  what i.  61 

SURRENDER,  wheu  writing  necessai; 1.  205 
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SURVEYS  AND  MAPS,  ancient,  when  evidenca    i.  139,  and  note,  145,  n., 

189,  n.,  4»1,  n. 
SURVIVORSHIP,  not  presumed,  when  both  perish  in  tba  same 

calamity i.  29,  30,  and  note 

SUSPICION,  when  it  ma;  be  sbowa  in  mitigation  of  danugea       ii.  272,  4o8 


TAXES,  ancient  books  of  assesson  prove  abatement  of    ....    i.  150,  n. 

TELEGRAM,  presumed  to  be  received i.  40,  n. 

which  original I.  84,  n^  8tj,  n. 

not  privileged i  249,  n. 

initructiona  bj,  signing,  Statute  of  Frauds i.  268,  n. 

contnkct  by,  in  writing i.  381  a,  «. 

libel  by iii.  179,  n. 

TENANT,  estopped  to  deny  title  of  landlord,  when i.  2ft 

TENANTS  IN  COMMON,  accounts  between u.  35,  36 

TENDER,  nature  and  effect  of ii  600 

of  money,  how  proved ii.  (Jul 

in  bank-notes  or  checks ii.  601 

production  of  the  money  necessaty ii.  602 

when  dispensed  with ii.  603 

of  a  greater  sum,  when  good ii  601 

must  be  absolute ii.  6u6 

may  be  under  protest ii.  603,  n. 

when  there  are  several  debts ii.  006 

several  creditors ii.  60A 

to  whom  to  be  made ii.  606 

at  what  time  to  be  made ii.  SOT 

avoided  by  subsequent  demand ii.  608 

of  specific  articles,  where  to  be  made ii.  609-611  a 

how  to  be  made     (See  Patmbnt) ii.  611  a 

TENTERDEN'S  ACT,  ainendmente  under ii.  It  ^-<f 

TERM,  satisfied,  presumed  to  be  surrendered    .     .         i.  43 

TERMS  OF  ART,  may  be  explained  by  expert* '.    .  i  280 

TERRIER,  what,  and  when  admissible i.  484,  496 

TF.STAMENTS   AND  WILLS,  proof  of i.  618 

TESTIMONY,  of  deceased,  sick,  absent,  or  insane  witness     .     .    i.  163-166 
(See  Drceased  Witness.) 

THREATS,  inducing  confession i,  220 

TIMB,  reasonable,  (question  for  Jury 1.  49,  n. 

when  not  material 1.  M,  61,  62 

fractions  of  day,  presumption  as  to i.  40,  n. 

TITLE,  possession  as  evidence i.  34 

of  landlord,  tenant  cannot  deny i.  2$ 

not  conclnsively  barred  by  lapse  of  time i,  45 

presumptions  for  quieting 1. 46 

to  land,  acts  of  ownership  as  proof i.  53  a 

declarations  of  former  owner  as  to i.  1^.  190 

not  transferred  by  jndcment  in  trover  and  trespass    .     -     .    .    i.  633,  «. 

declarations  in  disp^rni;empnt  of i.  109 

of  owners  as  affecting  titles i.  IM 


ovGoo<^lc 


GENERAL  INDEX.  075 

TITLE,  —  Continued.  8wno» 

of  sovereigns,  judicially  noticed       ............   i.  i 

TOMBSTONE,  iuscriptiaa  oa,  provable  by  parol 1.  M,  105 

TRANSFER,  of  stock  proved  by  books  of  bank i.  4S4 

TREASON,  \vhat  amount  of  evidence  neceiHary  to  prove      .    i.  234,  255,  356 

ffife  iDcompeieot  to  prove,  Rgainsc  hasbana i.  845 

confeaaion  of  guilt  in,  its  effect i.  235 

proof  of  overt  acts  in i.  236 

in  what  it  consists iii.  237,  242,  n. 

aguDst  tbe  UDiled  States iii.  237 

a^inat  a  5tat« iii.  2S7  * 

misprision  of iii.  238 

aUegatioD  of  oUegiaooe  material iii.  289 

of  overt  act iii.  240 

proof  of  overt  act iii.  241 

armed  assemblage iii.  242 

ol  actual  presence  of  prisoner iii.  243 

constructive iii.  248 

adhering  to  enemies iii.  244 

no  accessories  iu iii.  43,  245 

number  of  witnesses  required iii.  240 

proof  of  misprision  of  treason iii.  247 

confession  of  prisoner iii.  249 

TREATIES,  judicially  noticed i.  6,  n. 

TRESPASS,  defendant  in,  nben  admissible  for  ctHJefendant    .      i.  357,  3.'& 

gist  of,  and  points  of  plaintiff's  proof ii.  S13 

(1.)  possession  of  plaintiff ii.  614 

construcUve ii.  615 

by  lessre  or  bailee ii.  610 

bv  general  owner  or  reversioner ii.  616 

of  partition  fences ii.  617 

of  line  trees ii.  617 

by  wrong-doer ii.  818 

by  occupant  or  lodger ii.  618 

bv  finder  of  goods ii.  618 

ot  animals, /erte  natura ii.  620 

boundaries,  when  necessary  to  be  proved ii.  618  a 

rifbt  of  entnr  not  sufficient ii.  619 

(2.)  t^ury  by  defendant  with  force ii.  631 

wrongful  intent  not  necessary ■  .     .   ii.  622 

with  force  directly  applied       ii.  623 

proof  of  time,  when  material      < ii-  624 

proof  of  trespass,  when  it  maybe  vrdved  and  another  proved  .     .   jj.  624 

general  issue,  evidence  under ii-  625 

plea  of  liberum  tenemenium,  evidence  nnder ii.  626 

lieenie 'i-  627 

in  law ii-  628 

jnatiftcation  under  process jj-  629 

defence  of  property 'i-  680 

right  of  way ii.  681.  632 

right  to  dig  ffravel '!■  ^?^ 

replication  rfe  injuria,  evidence  ondsr .,  ■   "■  ^''? 

new  assignment  in ii-  6B4,  635 

damages     (See  Oabe,  Aotioit  upon  the;  Trover)    .     .     .     ii.  035  a 

TRIAL,  order  of  proof,  and  oonrse  of i-  WS  i 

when  put  off  on  account  of  absent  witnesses j.  820 

ior  religioos  instmction  of  witness    {See  Witmebseb)     ■     .    i.  807 


ovGoo<^lc 


QEKEBAL  IKDEZ. 


TROVBR,  whether  barred  by  prior  judgmont  in  ti  __^ . 

(^See  KitcoKDa  and  JumciAL  Wriiimos.) 

proofs  in.  by  plaiutifi U,  SH-MI 

(1.)  o£  property  in  plaintiff ^    .     .     .     .   ii.  W7 

apacitJ  uature  of ii.  637,  n. 

in  gooda,  br  sale ii.  633 

in  n^otiable  securities ii.  6j9 

right  of  present  poasasaioD il.  040 

property  as  executor.  &c ii.  S41 

(2.)  ooDvereioQ  by  defendant,  vhat  is il.  84:i 

lieeQBe,  when  presumwi ii,  643 

converaioobj  defendant,  when  proved  by  demand  aad  refusal     ii.6U,  U5 

when  not ii.  645 

between  tenants  in  conimou,  evidenoe  in ii.  946 

when  a  aale  by  one  is  a  oonvarsion ii.  646.  n. 

by  husband  and  wife ii.  647 

defences  in  thia  action ii-  648 

damages  in ii.  276,  648 

TRUSTED,  when  competent  as  a  witnen 1.  333,  409- 

presnmed  to  convey  where  he  ought  to  codtoj i.  46 

TRUSTEE'S  PROOF,  judgment  in,  effect  of 1.542 

TRUSTS,  to  be  proved  by  writiug i.  296 

except  reaulCing  trusts , L  296 

resulting,  when  they  arise i.  266 

established  by  parol,  when i.  299,  *. 

U. 

nNCERTAINTT,  what I.  298,  800 

UNDERSTANDING,  not  presumed  in  persons  deaf  and  dumb      .     .     i.  366 

UNDERTAKING,  to  release,  its  effect  on  oompetancy i.  4->0 

UNDERWRITER,  party  to  a  consolidation  rule,  Ineoinpetent  .     .     .    i.  3dS 
who  has  paid  loss,  to  be  repaid  on  plaintiff's  snooeaa,  incompetent    i.  39J 

opinions  of,  when  not  admiHsible i.  441 

UNDUE  INFLUENCE,  what ii.  988 

UNITED  STATES,  laws  of,  bow  proved,  inltr  tat     ....      i.  480,  490 

judgments  of  coiirta  of i.  U8 

(See  Public  Rkcords  and  DocuMMHn;  Rkcohds  a^d 
Judicial  Procbbdikos.) 
UNLAWFUL  ASSEMBLIES,    (Sm  Eiom,  Roots,  *m»  Unlaw- 
ful ASSKMDLIRS.) 

UNWHOLESOME  FOOD,  offence  of  sdling iii.  85 

USAGE,  admissibility  and  effect  of,  to  affect  written  eontrftcti      .  i.  292-204 

number  of  witnesws  to  prove      .■ i.  200  a,  n. 

of  law  merchant,  judicially  noticed L  6,  n. 

(See  Custom;  Parol  Evidiuiob.) 
USB  AND  OCCUPATION,  defence  to  action  for il.  186 


V. 

VALUE,  relevancy  of  evidence  of i.  62  n. 

when  to  be  proved  as  laid 1.  63 

how  to  be  alleged  in  criminal  cases 1.96n- 
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VALUE,  —  ConlinueJ.  taaam 

entries  in  ehop-booka  prima  facit  evidenca i.  118,  n. 

provable  by  opinicui i.  410,  n. 

VARIANCE,  avoided  by  M</«iice( i.  60 

nature  o£ I.  63-73 

in  crimiDal  proseeutions i.  65,  and  nole 

in  the  proof  of  ft  contract L  S6 ;  ii.  11-13, 100, 180,  Q26 

coDsideratioii i.  68 

deada i.  69;  ii.  800 

date i.  05,  n. 

when  litanl  aKreement  iu  proof  Bot  neeesiar; 1.69 

in  the  uame  of  «bligor i.  69,  n. 

in  the  nainaof  ttgnuitw ii.  SOO,  nol^  (a) 

raoordg i.  TO,  TO,  n. 

preicripUoni i.  71,72 

fatal  oousequences  of,  how  avoided i.  73 

(See  Dkscxiptioni  Substakcr  or  Ibbuk.) 

VERDICT,  how  proved,  and  nheu  adminMble i.  610  . 

irUtr  alios,  evident'e  of  what I.  139,  533,  555 

aeparate,  whuii  allowed i.  8l)8,  363 

reatorefi  competency,  when i,  355 

how  far  conclusive  in  equity jii,  260-266 

VERDICTS,  and  depoBitiona  to  prove  repuUtioD i.  655 

courts  may  direct,  iii  criminal  cases  lor  the  ^vemment,  when       L  40,  n. 

VESSEL,  registxj  of i.  491 

VIDELICET,  its  Datura  and  office i.  60 

vrhan  it  will  avoid  a  variance i.  60 

VOIR  DIRE,  examiuation  on i.  S6 

what     (See  Witrksaeb) i.  424 

VOLUMINOUS,  facts  aod  accounts,  reaolt  of,  provable  by  parol  i.  »3,  438,  n., 

439,  R. 
VOLUNTARY  CONFESSION,    (See  Cokfessionb.) 
VOTER,  declaration  of  iuteution  of i.  108,  n. 


W. 

WAIVKR.  of  damages,  parol  evidence  of i.  804 

WAR,  notoriety  proof  of  existence  of ^   .     ,    i.  491,  n. 

articles  of,  how  proved i.  479 

WARRANTY,  limited,  in  deed,  cannot  be  extended  by  parol    .     .     i.  281,  n. 

WASTE,  what  is,  and  how  punishable il.  650 

damages  in ii.  660 

action  of • ii.  661,652 

pleas  in ii.  653 

action  on  the  case  for,  bj  landlord ii.  654 

proofs  in ii.  664 

must  1*  specially  stated  and  proved ii.  656 

geiiernl  issue  in.  evidence  under ii.  656 

by  plaintiff Ij-  ^5* 

by  defendant i'-  858 

WAY,  judnnient  for  non-repair  rf ._  .    i.  634 

private,  bow  it  may  exist ii>  657,  059 

bjn 

VOL.  in.  — 
( 
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WAT,  —  Conrtnuerf.  Oaeam 

appurtenact ii.  639  a 

how  proved ii.  6J9 

when  lost  by  non-user ii.  060,  665 

proofs  bf  defendant,  in  action  for  disturbaaca  of ii.  6S0 

in  trespass ii-  661 

public,  liow  proved ii.  t>62 

E roved  by  dedication ii-  6j2 
;  whom  made ii.  663 

how  rebutted ii.  864 

by  preacriplioQ ii.  662,  tioUt  (a)  and  (p) 

not  lost  bj  non-iuer    (5ee  Highway) ii.  665 

WEIGHT,  of  evidence,  meaning  of  and  how  uaaJ i.H  a 

WIDOW,  imcompetent  to  testify  to  admissions  by  deceased  hasband  .     i.  'A'J7 
{See  Husband  and  Wivk;  Privilkqed  CouMnificATioMS.) 

WIFE^  presumption  of  coercion  of,  b;  huitband i.  28,  28,  n. 

as  to  torts i.  28,  n. 

may  prove  abduction L  SiA 

letters  of,  to  husband  admissible  in  action  of  erim.  eon i.  liri 

atlmiaaioDS  of,  when  evidence  against  huslMud i.  lt>5 

not  without  proof  of  agency L  185,  n. 

may  prove  crim.  con 1.  251,  n.,  314 

malicious  shooting i.  Hi 

witnasa  against  husbaud  for  self-protectioD i.  HH 

may  prove  rape.     {See  Hubbakd  and  Wife) i.  313 

WILL,  must  be  in  writing i.  272 

what  oouititutes  such  writing i.  372,  n. 

pencil  is  sufficient i.  272.  n. 

but  slate  not L  272,  n. 

in  form  of  a  letter  is  enough i.  272,  n. 

signature  of i.  272,  n. 

certificate  of  attestation  is  evidence  of  execution !.  272,  n. 

cancellation  of i.  278,  n. 

how  to  be  executed '  .     .     .     .    L  272 

parol  evidence  admissible  to  show,  to  take  effect  upon  a  contin- 
gency        i.  289   n. 

how  to  be  revoisd i,  272 

cancellation  of,  what 1.  273 

admissibility  of  parol  evidence  to  explain,  &c t.  2S7-2&1 

{See  Pabol  Evidrnck.) 

Ur.  Wigram's  rules  of  interpretation  .    -. i.  267,  n. 

general  conclusions 1.  291,  n. 

proof  of i.  410,  518 

effect  of  the  probate  of i.  550 

aiteratinna  in t.  664,  n.,  5J6 

diversities  in  modes  of  proofs  of ii.  636 

when  conditional ii.  666,  note  {a) 

by  what  law  governed ii.  668 

as  to  movables ii.  663,  669 

as  to  immovables ii.  670 

by  whatlnw  interpreted ii.  671 

probate,  effect  of ii.  672 

when  conclusive ii.  672 

mode  of  proof  of .     .  iL  339,  310.  34.1.  n. 

of  lost  wills ii.  688  « 

signature  of,  by  testator,  what  is  sufficient ii.  674 

publication  of,  what  is,  and  when  necessary ii.  "71 

witnesses  need  not  see  testator  itctually  sign ii.  673 
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WILL,  —  Coniinwd.  ftwriim 

how  maay  aeoesaarv ii,  077 

must  Bi^u  ID  testator'a  presttuoe ii.  ST8 

effect  of  tbeir  certification *  .     .    ii.  076 

presence  of  testator,  what  is fi.  678 

tliirtj  ;eus  old,  need  not  be  proved .     .    ii.  670 

revocntioQ  ot,  what  is ii.  680,  6S1,  and  noiei 

express,  by  Hubsequeut  will ii.  681 

revocation  of,  express,  by  deed  of  revocatioa ii.  681 

by  caucellatioD ii.  681,  and  now  (n) 

by  cancellation  of  duplicate ii.  6b2 

when  avoided  by  destroying  the  instrumeat  of  revocation      .    ii.  683 
niiut  be  by  testator  while  of  sound  mind    .     .     .     ,     ii.  681,  note  (fr) 

implied  on  what  priuciple ii.  684 

by  inairiape  aod  isaue ii.  684,  B8fi 

by  alteration  of  estate ii.  684,  note  (a),  686 

by  void  conveyance ii.  887 

revival  of ii.  683 

bow  avoided ii.  688 

obtained  by  undue  influence,  when ii.  6t8 

what  is  undue  iiifluuuce ii.  688,  vid  note  (a)  . 

insanity  of  teatator,  burden  of  proving ii.  689 

at  time  of  executing  the  will ii.  6S0 

what  is  evidence  of ii.  390,  691,  Bod  ruHe  (a)  ;  iii.  810 

proved  by  admissions,  when ii.  690 

declarations  of  devisees  in  disparagemeat  of ii.  690 

attesting  witnesses ii.  691,  694,  696 

iuu»t  be  competent ii.  691 

may  testify  as  to  belief ii.  691 

proof  of.  in  courts  ot  common  law ii.  692-694 

uuder  issue  uf  devuaaU  vet  nan il.  698 

WITNESSES,  credibility  of,  is  for  Jury i.  10,  n,  18,  n. 

subscribing,  who  ia i.  qqq 

testimony  of,  sub^queutlydweMed,  insane,  &o i.  163,  n. 

subscribing,  who  aie 1.  669 

pariicepi  crimlHin  iidmiaslble i.  879 

may  refrrKli  memory  by  memorandum i.  43S-439 

Low  muny  uecettsary  to  establish  treason i.  255, 256 

perjury i.  267-260 

to  overthrow  an  answer  in  chancery i.  200 

how  to  procure  attendance  of i.  309-834 

by  mbpcena i.  300 

subpx'ia  duces  leeuiu i.  809 

lub/icena  duces,  requisites  of i.  309,  n. 

tender  of  fees 1.  810,  810,«.,  811 

not  in  criminal  cases i.  311 

party  entitled  to i.  810,  n. 

expert  entitled  to  pay L  810,  n. 

habeai  corpat  ad  tesiificanda'ni i.  313 

recocpiizance L  813 

si^ptena,  when  served »■  814 

how  served- i.  316 

how  and  when  protected  from  arrest i.  816 

ToUmtarily  coming  from  other  States  before  Legislative  Com- 
mittee.')       i.  316,  n. 

"nch»nr«d  from  unlawful  arrest 


neglecting  or  refusinj;  to  appear,  how  compelled 
by  Legislatures  as  well  as  courts  .... 


ovGoo<^lc 


Dad  GEMBBAL  IHDBZ. 

.   WITNESSES,  —  Continued.  .   .  tao^ 

to  produce  papers i.  558,  ii. 

omiaaioD  to  call  raisaa  preaumplion i.  51,  a 

irhea  Bammoued  to  two  places  o[i  the  same  day i.  819,  n. 

liable  to  action  for  nou -attendance i  aW,  n. 

residing  ubi'uiid,  deuoKitioDB  taken  tiodec  lettAmogBtorj      .     •     .     i.  SJO 

sick,  depoaitioua  taken  b;  couiuiiBsian,  wben j.  3^0 

depositions  of,  wben  and  how  taltea     ■....,...  1. 821-il:Jl 

in  perpetuam  rei  memoriam i.  iili,  it:J5 

competency  ot i.  3i7-ldi> 

statutes  as  to i.  829,  n. 

interested,  now  generallj  eoinpetent ,,    i.  U88.  n. 

to  be  swoTQ.     Oatb,  its  nature i,  3J;j 

oompetencf  of  parties  and  persotu  intereited i.  327,  330 

<x»apetency  of  attorneys i.  364,  38(t 

arbitrators U.  72,  «.,  78 

quaai  corporators i.  331 

private  corporators i.  382,  333 

members  of  charitable  corporatioDA i.  333 

biuband  and  wife L  331-3Jt> 

ho<ff  atfected  by  statutes L  334,  n. 

compelUliilitj  of !.  33-1,  n. 

oonipetent  except  in  criminal  proceedinga     .    .    .    .    i.  334,  n. 
or  proceedings  based  on  adultery  of  eiU^    .     .    .     .    i.  334,  n. 

in  procMdin^  for  divorce i.  334,  n. 

time  of  marnase  not  material i,  SIS 

mle  ofierates  utor  divorce  or  dealii  of  one I.  337 

exception i.  33S 

role  applies  only  to  legal  marriages i.  339 

how  affected  by  husband's  consent     ......     L  310 

applies,  wherever  he  is  iiiteroBted i.  341 

competent  in  collateral  proceedings i.  34J 

exceptions  in  favor  of  wife i,  343-345 

rule  ezteiida  to  cases  of  treason,  tanb i.  345 

dyins;  declarations i.  310 

in  equity iii.  8«8,  389 

in  admiralty iii.  410-4IS,  454 

before  courts-martial iii.  487-4Si) 

parties  nominal,  when  incompetent i.  347 

when  competent i  329,  n.,  348,  353,  558 

from  ueceasity i,  348-350 

from  public  poller i.  350 

answer  in  chancery  admissible i.  3''il 

oath  given  diverao  intuitu,  admissible i.  332 

never  compellable  to  testify i.  353 

one  of  several  not  admissible  for  the  adverse  party,  without 

consent  of  all i,  35^ 

when  admissible  for  the  others  in  general i.  355 

in  actions  ex  contractu i.  356 

in  actions  ei  rfe/ic(o i  8d7-:)5ft 

made  pariy  by  raistalte,  when  adrai»sihla 


in  chancery,  when  examinable i.  301 

in  criminal  cases,  as  to  prosecutor i.  862 ;  iii.  11 

defendants i.  31-3 

judge,  when  incompetent i.  SSI 

juror  competent i.  3B4   ii, 

to  competency  of  persons  deficient  in  nnderslatidiug    .     .     .  i.  30.^  ((17 
persons  insane i.  3t>5 
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WITNESSES,  —  Continued.  BKnoa 

cauae  and  permanenfff  inunkterial i.  365 

atatutes  regarding i.  8G5,  n. 

penons  deaf  and  dumb i.  SCO 

children I.  307 

OS  to  competeney  of  penons  deflcitoi  in  roligUHU  principlo      .  i  30S-371 

Btatutes  regarding i.  !iC8,  n. 

mods  of  proriu^  stbeiam i.  370,  n. 

competQDCj  erf,  la  for  tiie  judge    •    .    .     .  i.  3T0,  n. 

ememl  doctrine i.  368 

degree  of  faith  reqnirod i.  3(i& 

defect  of  faith  navac  presumed i.  3T0 

bow  ascertained  and  proved i.  870,  n. 

how  Bworn 1.371 

iufamx  of,  renders  inoompeteat i.  372 

reaMn  of  the  cula i.  373 

but  Qow,  by  stAtute,  affects  credibili^  onl^ i.  372,  n. 

courietion  most  be  riwwn  hj  jndgmsnt i.  375,  n. 

what  Climes  rendered  infamoiu i.  373 

exteut  of  Uie  disability i.  874 

infamj  of.  exceptioos  to  this  rale  ot  inawopetenqr i.  371 

ninat  be  proved  by  record  of  the  jodgment i.  375 

foreign  judgment  of  infamy  goea  od^  to  the  credit      .    .    .    i.  378 
disabilttj  from  infam;  removed  bj  raversal  of  judgment    .     .     .    i.  877 

by  pardoa i.  377,  378 

aeoom^ieee,  when  admiMible i.  379 

their  testimony  needs  ocHTobontioD i.  380,  3til 

what  evidence  is  corroborative 1.  881,  n. 

nulese  they  were  oniy  feigned  acoomplioM i.  3S2 

waive  privilegeB i.  451,  n.,  451 

party  to  negotiable  iustrument,  when  iDOMnpetent  to  impeach  it  i.  3S3--3tJ5 

partners ii.  203, 4S6 

interested  in  the  result,  generally  inoompetent i.  383-430 

nature  of  the  interest,  direct  and  legal,  &o i.  38S 

real i.  887 

not  honorary  obligation i.  3!<8 

not  in  the  queetioa  alone       i.  389 

test  of  the  interest i.  300 

mode  of  proof i.  42-1 

magnitude  and  de^'ee  of  intareat i.  891 

nature  of  interest  illustrated    -     .    ■ i.  392 

int«reBt  arising  from  liability  over i.  39 1 

in  what  cases '}■  894-397 

agent  or  servant i-  394,  309 

sBeriff  and  deputy ii.  683,  nole  (fc),  SdS 

in  caaeH  of  escape ii-  S90 

co-coiitractor >■  3'i5 

what  extent  of  liability  sufflwent i-  396,  897 

implied  warranty  sufficient i-  393, 

balanced  interest  does  not  disqualify i-  891,  899.  42«' 

parties  to  hills  and  notes »■  399 

probable  effect  of  testimony  doea  not  disqualify i-  400 

liabiHtytocostodisqHsllfies i.  401.  4(l2 

title  to  restitution,  when  it  disqualifies i-  403 

in  patent  caw-s ii.  499.  508 

in  replevin _  .  11.  570 

fti  the  record,  what,  and  when  it  disqualiflM  .     .     .     .       1.  401.  4(i-i 
in  criminal  cases,  as  accessory i.  407 
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WITNESSES,  —  Continued.  beaem 

coDBpiratoT,  &c L  407 

nature  of  duqnftlify ing  iaKresc  further  expluaed  by  cases  to 

which  the  rule  does  not  apply i.  408-410 

exceptions  to  the  rule  that  intermt  disquatifiea i.  411-420 

1.  witness  entitled  to  reward,  or  rather  benefit,  od  coq- 

vicdon i.  412-414 

2,  partr  whose  name  is  forged i.  414 

5.  rendered  competent  by  statute i.  329,  n..  415 

4.  admitted  from  public  ooaveniauce  and  necessity  in  case  of 

middle-men,  agents,  Src i.  41S 

confined  to  onUnarv  buainess  transactions i-  417 

6.  interest  subsequently  acquired i.  413 

0.  offering  to  release  Lis  interest ,    .  i.  419 

7.  ampl^  secured  against  liability  over i.  420 

objection  of  mcompetency,  when  to  be  taken i.  421,  422 

how,  if  aubsequentiy  discovered i.  421 

objection  of  incompetency  arising  from  witness's  own  ezaminatioa 

may  be  removed  in  same  mauuer i.  422 

from  interest  how  proved i.  423,  434 

to  be  determined  by  the  court  alone i.  425 

esamination  of,  on  the  voir  dire,  what i.  424 

competency  of,  when  restored  by  a  release i.  428 

by  whom  given i.  427 

when  not 1.  438 

delivery  of  release  to  the  w ' 


when  restored  by  payment  of  money      .  i.  403,  430 

by  striking  off  name i,  430 

by  substitution  of  anoth<>r  surety     .     .     .    .    i.  430 

by  operation  of  bankrupt  laws,  &o t.  430 

by  tninsfer  of  stock i.  430 

by  other  modes i.  430 

by  assignment  of  interest i.  408 

examination  of L  431-4611 

regulated  by  discretion  of  judge i.  431 

nay  be  examined  apart,  when i.  432 

witndrawEd  ordered  by  judge  in  his  discretion     .    .     .     .    i.  432,  n. 
generally  not,  wheu  witness  is  party  to  the  suit   ■     .     .     .    i.  432,  n. 

direct  and  cross-examhiation,  what i.  433 

leading  questions,  what i.  434 

alternative  questions  may  be i.  434,  n. 

when  permitted i.  435 

-when  witness  may  refer  to  writings  to  assist  his  memory    t.  436, 437 
(.See  MsMORr.) 

when  the  writing  must  have  been  made i.  438 

if  wituesa  is  blind,  it  may  be  read  to  him i.  439 

must,  in  general,  depose  only  to  facts  personally  known    .     .     i.  440 

when  opinions  admissible i.  440,  440  a 

Then  not      . i.  441 

witness  not  to  be  impeached  by  party  calling  him    .     .     .    .    i.  442 

exceptions  to  this  rule i.  443 

may  be  contradicted  as  to  a  JMrticular  fact i.  443 

witness  surprising  the  party  colling  him i.  444 

oross-exami nation,  when i.  445 

value  and  object  of i.  448 

how  long  the  right  continnes i.  447 

how  far  as  to  collateral  facts i.  448,  48f) 

to  collateral  fact,  amiwer  conclusive i.  419 

as  to  feelings  of  hostility i.  450 
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WITNESSES,  —  Continued.  Bmo* 

as  to  eziBting  reUtioDS  aud  intimacy  vith  tbe  other  party      .     i.  450 

reapectiug  wriliugs i.  4S3-4eS 

ia  chanceiT i.  664 

vhether  compellable  to  answer i.  461-460 

to  en>ose  him, 

1.  to  a  criminal  charge i.  451 

wbeu  he  testifies  to  part  of  a  tracsaction  without 
claimiag  his  privil^ i.  461  a 

2.  to  pecuuiarj  loes i.  452 

8.  to  forfeitnre  of  estate i.  463 

4.  to  disgrace i.  454,  453 

where  it  ooly  tends  to  disgrace  him i.  456 

impertinent  qnestions  on  crosH-examination i.  456  a 

where  it  shows  a  ^reTious  conviction i.  457 

to  questioDs  showmg  disgrace,  but  not  affecting  his  credit  .  i.  458 
to  questions  showing  dUgrace,  affecting  his  or^it  .  .  .  .  i.  459 
whan  a  question  may  ba  a^ed  which  th*  witness  is  not 

bound  to  answer i.  460 

modes  of  impeaching  credit  of i.  461-469 

'  1.  by  disproving  his  testimony i.  461 

2.  by  general  evidence  of  reputatiou i.  461 

extent  of  this  inquiry i.  461 

8.  by  proof  of  self-contradiction i.  462 

how  to  be  supported  in  such  case i.  469 

bow  to  ba  cross-eiamined  as  to  contents  of  writings     .  i.  463-466 

4.  by  proving  conviction  of  crime i.  3TS,  n. 

conviction  must  be  proved  by  judgment i.  87f>,  n. 

re- examination  of i.  467, 468 

when  evidence  of  general  character  admissible  in  supportof    .     .     i.  469 

ordei-  of  proof,  and  course  of  trial i.  469  a 

deceased,  proof  of  former  testimony i.  163-167 

privato  detectives,  credibility  of ii.  46,  note  (h) 

(See  DecRASED  WiTMESs;  Equity,  4.) 

WORDS,  of  contract,  how  to  be  understood i.  278 

evidence  to  explain i.  296 

WRIT,  how  proved i.  521 

WRITING,  presumption  as  to  date  of i.  38,  n. 

as  to  seal  of i.  88,  n. 

when  requisite  as  evidence  of  title, — 

on  sale  of  ships     (See  Ships) 1.  261 

by  the  Statute  of  Fraud i.  262 

to  convey  an  interest  in  lands i.  263 

to  make  a  surrender i.  266 

to  prove  a  trust  of  lands i-  26S 

a  collateral  promise i-  267 

certain  Rales  of  goods i,  267 

sufficient,  if  contract  is  made  out  from  several  writings  .     .     .     .     |.  268 

agent's  authority  need  not  be  in  writing !■  269 

unless  to  make  a  deed i-  269 

the  term  tn/eresf  in  b>i<f  expounded 1.270,  271 

what  is  a  sufficient  writing •■  272.  n. 

devise  must  be  in  writing i.  272 

how  to  be  executed j*  272 

revoked '■  278 

to  hind  an  apprentice J-  274 

in  arbitrations H.  71,  note  (o) 

in  what  sense  the  words  of  a  written  contract  are  to  be  taken  i-  27<L 
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WHITING.  —  Continue'!.  •»»• 

parol  erideooa  to  nsfuim 1.  296  a 

uow  uaed  iu  cross-examination i.  465 

when  parol  erideace  is  admissible  to  explain,  &o i-  273 

to  prove  coatente  by  adaiissiou L  66,  n. 

publio i.  470 

written  eridenoe,  difEerent  kinds  of i.  370 

private,  explained  by  contempomneooB  witting i.  283 

how  proved  when  subscribing  wituess  not  to  be  had  .     i.  84,  n.,  573,  675 

Bnoient,  prove  themselvas ■     i.  141,  n. 

used  to  refresh  memory  of  witness i.  4SS-439 

eseentialsof i.  43ft-438 

is  not  itself  evideDce,  when  so  nmd i-  437,  n. 

WRITTEN  INSTRUMENTS,  production  of .■     ■     ■     "■  ^* 

variance  in  proof  of ii.  II,  tL  <^,  II  e 

date  of,  when  material ii.  12, 13 

how  to  be  pleaded ii.  14,  13 

C)f  of  execution,  when  it  may  be  required     ,     .     .     .    ii.  16,  and  n<ae 
of,  how  proved ii.  17 

(5ee  Bills  ov  Etchanox  ako  Promismjrt  Notw  j  Coort*- 
Martiai.;  Frauds,  Statute  or;  F&roi.  Eyiiixrck  ;  Pri- 
vate Writings;  Fdblic  Ddcdhektsi  Bbcordb  aki>  Judi- 
cial Writings;   Wills-) 
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